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` ALIENATION BY A MANAGER FOR THE 
‘BENEFIT OF THE ESTATE: 


Referring to the principle laid down in the case of Hunoomen 
Persaud Panday v. Mussumat Babooee Munraj Koonweree 1 that 
the power of alienation possessed by the ‘manager for an infant 
heir in respect of the property of the latter “can only be exercised 
rightly in a case of need or for the benefit of the estate,” Sir Ernest 

` Trevelyan in his work on ‘Hindu Law’ (p. 274) observes : “Apart 
from necessity, it is not easy to say what is for the benefit of tye 
‘estate. It is clearly not intended that this. power should authorise 
a sale or charge for the purpose only of increasing the immediate 
income of the estate.’ The correctness of this opinion was 
considered by the late Mr. Justice Sundara Aiyarin In re Krishna- 
swami Doss Reddi 2 and in Vembu Iyer v. Srinivasa Iyengar 8 
and by- Mookerjee and Newbould, JJ., in Krishna Chandra Chow- 
dhury v. Ratan Ram Pal 4, The learned Judges were of opinion 
that in the case in 6 Moore the Privy- Council drew a distinction 
between a case of need and a case-of benefit to the. estate ; that the 
expressions ‘necessity’ and ‘ benefit ° really imported two different 
ideas-;. and that the rule in 6 Moore was not restricted to cases of 
necessity, but included cases of alienations which would conduse 
positively to the benefit of the. minor or of his estate, though they 
were not for ‘necessity.’ According to them, the test of the 
validity of an alienation in such cases was to see whether it was 
a proper and reasonable act instead of whether it was necessar-. 
In Vembu Iyer v. Srinivasa Iyengar 8 Mr. Justice Sundara, Aiyer 
described the term ‘necessity’ as ‘the warding off an evil or the 
doing of something that cannot be avoided or of something which 
ib is one’s legal duty to do,’ and, after instancing acts which would 
be considered to be necessary in this sense, observed : “ But, over 








1. (1866) 6 M. I. A. 398. 2. (1912) M. W. N. 167, 
8. (1912) 28 M. L. J. 688. : £: (1916-6) 20 0. W. N. 646, 
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and above all these -acts that are necessary, there may be acis 
| “which are positively beneficial to the minor, andan alienation | 
“ which would conduce positively to the benefit of the minor would 
be upheld apart from any necessity unless of course it is accom- 
panied by other evil.” In tha Calcutta case the learned Judges 
further held that the rule in 6 “Moore did not include cases of 
speculative developments of estates of minors and that mere 
increase in the immediate income of the minor or of his estate 
would not necessarily justify the inference that the particular 
transaction was for the benefit of the estate within the meaning of 
the rule. Some observations of the Judicial Committee in the 
recent case of K. P.L.S. Palaniappa Chetty v. Srcemath Dewa- 
sikamony Pandara Sannadhi alias Nataraja Desikar 1 may be 
interpreted as supporting the view of Sir Ernest Trevelyan and 
as being inconsisient with the opinions of Sundara Aiyar, J., and of 
Mookerjee and Newbould, JJ., in the cases referred to above. It is 
therefore desirable to examine the case with a view to see whether 
it has really any, and, if so, what bearing on the question. The» 
precise question for decision by their Lordships was as to the 
validity of a permanent lease by the trustee of a temple of a build- 
ing site belonging to it. At the time the lease was granted, no rent 
was rece.ved out of the site, there being some ruins on it. The 
ruins had become a nuisance which could not be abated except'at 
a considerable cost. The grant of the lease was, however, an easy 
and convenient way of getting it abated. The trustee for the 
time being acting, therefore, in what he honestly believed to be 
the best interests of the temple, granted the lease in consideration ; 
of a nuzzer ora premium. There was, however, no ‘necessity’ 
constraining the trustee to grant the lease, though the effect of 
his doing so was to increase the income of the temple. The alien- 
ation could therefore be supported, and was really sought to be. 
supported, only on the ground of its being for the benefit of the 
temple, the benefit, however, consisting solely in the fact that the. 
income of the temple was increased. There was no suggestion 
either in the Courts below or before their Lordships that the 
alienation was made with a view to procure other and more profit- 
able immoveable property for the temple or that other immoveable 
property was as a matter of fact purchased for it. On the facts, 
therefore, the alienation, the validity of which. was considered by 


ne 


1. (4917) 38 M. D. 3.1. 
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their Lordships, was one made for the purpose, and. having the 
effect, of converting immoveable property into cash, though tke 
transaction had also the effect of increasingthe income of the estate 
of the temple. They were not called upon to consider, and did nct 
consider, the validity of an alienation which, without causing loss 
to the corpus of the estate itself in any way, will certainly increase 
its income. Alienations made merely for the purpose of convers- - 
ing immoveable property into cash have always been held to ke 
invalid and for obvious reasons. ‘The significance of their Lordships’ 
judgment seems to lie in the fact that they declined to uphald an 
alienation made for such a purpose even though it was made under 
the exceptional circumstances referred to above and had the effect 
of increasing the income of the temple. That this alone was the 
point decided by their Lordships will be abundantly clear from tke 
following passages in their judgment: “ But attractive and lucra- 
tive as money-lending business may be in British India, it s 
needless to point out that a shebait would not be justified in selling 
elebutter land solely for the purpose of getting capital to embar% 
in the money-lending business. And no authority has been 
cited giving any countenance to the notion that a shebait 
is entitled to sell debutter land solely for the purpose of so tiwest- 
ing the priceof itas to bring in an income larger than that 
derived from the probably safer and certainly more stable pro- 
perty, the debutter land itself.” (The Italics are ours). 


There is however one passage in their Lordships’ judgmert 
which may appear to be inconsistent with the above interpretation 
of it. Instancing the purposes which ‘would obviously be benefits’ 
they observe: “ The preservation, however, of the estate from 
extinction, the defence against hostile litigation affecting it, the 
protection of it or portions from injury or deterioration by 
inundation, these and such like things would obviously be benefits. ° 
(The italics are ours). The objects thus specified may reasonably 
fall under the category of ‘necessity’ being ‘in the nature cf 
salvage’ expenditure,’ and from the addition of the expression 
“such like things’ it may, on a theory of ‘ejusdem generis,’ ka 
suggested that their Lordships have obliterated the distinction 
between ‘necessity’ and ‘ benefit’ and that the effect of the judg- 
ment’ is to recognise only alienations for ‘necessity’. Constiued 
strictly and ‘without due regard to the context, the passage does lend 
color to the above contention ; but .we venture to think thet for 
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several-reasons this will not be a-correct understanding of the judg- . 
ment. .In addition to the circumstance that, as we have endeavoured - 


to explain above, the judgmen3 does not deal with the point now 
under consideration, the following considerations seem to support 
our conclusion: If the view of their. Lordships really was that 
‘necessity’ and ‘benefit’ form cnly one category and that an alie- 
nation by a manager would be valid only if it was for ‘necessity’ 
they might easily have expressel themselves to that effect and need 
nót have elaborately consider2d the import of the expression 


‘benefit to the estate’ as distinguished from ‘necessity’. That they ` 


have considered the two heads separately will clearly appear from 
the following passages in ther judgment: “Itis nécessary in 
order to ascertain the sense in which such general and elastic 
terms as ‘necessity’ and ‘beneft of the estate’ were used in these 


authorities to examine the facts in reference to which the terms - 


were used ;” “so much for the “benefit of the estate’ of the charity 
alleged to result from this- transaction. Next as to the imperative 


necessity constraining’ the shebatt to enter into it:” “In their e 


Lordships’ view the evidence Coes not establish that the shebatt 
was constrained by any necessity (as that term is in such a connec- 
tion understood) to make this grant, or that any benefit. accrued: to 
the charity estate from the making of it.” Again it must be re- 
membered that their Lordships themselves recognise the -impossibi- 
lity of giving-a precise definition of the expression ‘benefit to the 
estate’ applicable to all cases and the difficulty in drawing the line 
as to what are, in this connecticn, to be taken as benefits and what 
` not. Lastly, their Lordships themselves expressly state that they 
do not attempt to give an exhacstive definition or description of the’ 
term ‘benefit to the estate.’ 


On principle it is difficult to see why an alienation, which, 
without causing loss to the corpus of the estate itself in any way, 


is ‘beyond doubt'a reasonable ons and is for the manifest benefit of « 


the estate in that it increases iss income, ‘should be held invalid 
merely because it was not ‘necessary.’ Let us take a case of 
fairly frequent occurrence in ths Presidency. Part of the estate of 
a minor may consist of waste lands obtained on darkhast and 
requiring the expenditure of a large sum of money for their, 
reclamation. The minor may not have any cash and his other 
properties may be-such ‘as to make their alienation improvident. 
The waste lands ' themselves may not be capable of yielding any.. 


ri 
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income until reclaimed while they may be a burden on the 
estate till then by reason of the kist due therefor having to be 
paid out of the income from the remainder-of the estate. Their 
alienation may however not be necessary in the sense that 
if they are not so alienated the whole or a portion of the remainder 
of the corpus of the estate will be lost to the minor. Supposing 
in such a case his guardian sells the waste lands and buys other 
lands in the same village or elsewhere, the transaction having the 
effect of increasing the income of the estate without causing loss 
to its corpus in any way. It will, it seems to us, be going too far 
to hold that even such an alienation is invalid, and, as we have 
endeavoured to point out, there is nothing in the recent judgment 
of the judicial committee obliging the Courts to hold that it is 
invalid. 

No doubt, as Sundaraiyar, J., pointed out in In re Krishna- 
samy Doss Reddi 1 referred to above, the, alienee in the class oŻ 
cases suggested would have a very heavy onus to discharge ir. 
showing that an alienation for some reason ‘other than necessity 
was nevertheless a reasonable one beyond doubt and the propriety 
and reasonableness of the alienation would have to be judged by the- 
courts without ignoring the fact that it is an absolute sale of the. 
minor’s property. But once the conclusion is reached that the 
particular alienation is for the manifest ‘benefit of the estate,’ i; 
must, we venture to think, as a rule of law, be held to be valid, 
though not supported by ‘ necessity.’ In this view an exchange 
by the manager of the property of an infant for property of thirg 
parties will also be valid if for the “ benefit of the estate.’ 

One other point in this connection may be briefly noticed 
here. The test of the validity of an alienation by persons in the 
position of the manager for an infant heir has sometimes been 
held to be (see Krishna Chandra Chowdhury v. Ratan Ram Pal 2 
already referred to) whether the particular alienation was such as2 
prudent owner might have made in respect of his own estate. Foz 
the reasons given at some length by Sundaraiyar, J., in Vemda 
Iyer v. Srinwasa Iyengar 3, we venture to think that the ruz 
test is rather whether the dedno in question would be regarded 
as a prudent act by men of ordinary prudence in dealing with the 
property of a ward. 
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SUMMARY OF ENGLISH CASES. 


Taff Vale Railway Company v. Bardiff | Railway Company : 
(1917) 1 Ch. 299 C. A.. 


Legislature—Right to confer rights not previously known 
to law. < 


Dissenting from the dictum’ of ‘Kay, L. J., in Metropolitan 
Ry. Co. v. Fowler, 1899) 10. B. 165 at 183] that. “Even an 
Act of Parliament cannot make a freehold estate’ in land an 
easement, any more than it could make two plus two five”, 
Scrutton; L. J., held in this case that Parliament could conten 
certain rights not previously known to the law, and could call ` 
them by what names it pleased, however previously inappropriate: 





Hill v. Settle :—(1917) 1 Ch. 819 C. A. 


Bankruptey—After-acquired property of dak ph Rights 
in, of trustee and of bankrupt—Intervention by trustee—E ffect 
—Withdrawal of intention—No revesting of property in bank- 
rupt. 


Property acquired by a bankrupt, including rights of action 
under contracts subsequent to the date of the order of adjudication 
(after the commencement of the bankruptcy), is vested in the 
trustee. But until he intervenes, all transactions by the bankrupt 
after his bankruptcy with any person dealing with him bona fide 
and for value, in respect of his after-acquired property, whether 
with or without knowledge of the bankruptcy, are valid against 
the trustee. From the moment, however, the trustee intervenes, 
the property vests in him (the trustee) absolutely, and can no | 
longer be recovered by or-dealt with by the bankrupt. 


' Held, in the case of a chose in action, that the effect of the 
intervention by the trustee was to vest in the- trustee in bank- 
ruptcy the right of action which previously was, vested in the 
bankrupt | himself and that the trustee could not subsequently ` 
withdraw his intervention and so divest the property from himself 
ane revest it in the aa 


cannot pan as a revesting of the property in the seg 
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In re Fletcher: Reading 1. Fletcher : (1917) 1 Ch. 339 C.A 


Merger—Intention—Presumption—Declaration of intention 
subsequent to date of alleged merger—Admissibility in evidence 


An intention not to merge by the person acquiring the out- 
standing estate will prevent merger and will preserve the twc 
estates as separate interests in the property. The intention not 
to merge will be presumed whsn it can be shown that it is either 
the duty or the interest of that person that there should be nc 
merger. In these cases an intention to do his duty or to take the 
course which is most in his interest is presumed, but evidence of 
intention is not restricted to these.cases ; intention isa question 
of fact, and like any other question of fact, it can be proved by 
any, admissible evidence. 

Held that a declaration of what was the intention at the 
date of the alleged merger mace at a subsequent time would be 
agmissible in evidence, though its weight mighi be slight. 





Alderdale Estate Company v. Mc. Grory : (1917) 1 Ch. 414: 
CA o E 

Vendor and purchaser—Qpen contract for purchase of lang 
— Decree for specific performance—Inquiry as to title directed by 
decree—Purchaser’s objections to title—Vendor’s right to adduce 
evidence after decree of purchasers knowledge of incurable 
defects. 


An open contract is a contract not containing ‘any express 
provision that a good title shall be made by the vendor. But it is 
an implied term of such. a contract that a good title shall be- 
furnished and it is open to the vendor to prove that the purchaser . 
bought with notice (though given by word of mouth only) that a 
good title could not be made, either wholly or partially. Held. 
that, upon an inquiry as to title under an ordinary decree for. 
specific performance of an open contract to purchase -land, it was 
open to the vendor to adduce evidence to show that the purchaser. 
when he entered: into the contract, knew of the ‘existence of in- 
curable defects in the title. The point as to the purchaser’s know- 
ledge need not necessarily be raised in the statement .of claim 
itself. . er. E oo ho ae? ASS 
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Holgate v. Bleazard (1617) 1 K. B. 448. 

Trespass—Fletcher v. Bylands—General rule of law under 
—Exception in case where aamage due to ‘default’ of plaintiff— 
‘Plaintiff tenant under a lease with covenant to repair fence— 
Breach of covenant-—Liabilty of owner of cattle if excluded by 
virtue of —Possibility of avo-dance of damage if plaintiff had not 
broken covenant—Effect—Luistinction between cases where plain- - 
tiff is under statutory obligation or obligation created by deed and 
one in which only obligation is between him and his landlord. 


Under the ruling in Fletcher v. Rylands, the general rule of 
law is that the owner of catzle is bound to take care that they do 
not trespass on the land of others and that if they do trespass 
and cause loss to the neighbour, their owner must make good the 
damage which ensues. Th2 case where the plaintiff has been 
damnified by the trespass but by his own fault is an. exception 
to the general rule. Held, that the mere fact that-the plaintiff. 
was under a covenant with his landlord to keep in repair the 
fence on his land was not sufficient to bring the case within the 
exception of the escape being due to the ‘default’ of the plaintiff 
and that there was a clear distinction between cases where there 
was a statutory obligation or an obligaticn by deed to maintain 
a fence which would exclude 2attle or prevent them from trespass- 
ing and a case wherethe only obligation on the part of the 
plaintiff was an obligation between him and his landlord to keep 
in repair the existing nee 


Cohen v. Popular Restaurants, Ltd.: (1917) 1 K. B. 480. 


Lease—Covenant not to assign without consent of lessor— 
Lessee a company—Voluntary liquidation of company—Assign- 
ment by liquidator without lessor’s consent if a breach of covenant: 
— Distinction between case of compulsory winding up and one of 
Voluntary winding up—Distnction between case in which there 
ts adjudication and one in which there is none.—Action for 
damages for breach. of covencnt—Lessor electing to avoid lease— 
Measure of damages. 

A covenant in-a lease by the lessee not to assign the demised 
premises without the lessor’s previous license and consent in. 
writing not to be unreasonably withheld in case of a respectable: 
and responsible person being offered asa tenant does not extend . 
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to prohibit án assignment by a person who takes the lease by 
operation of law together with a duty to dispose of it. A liquida- 
tor brought into existence by the voluntary act of a company, the 
passing of a special resolutio to wind up the company volun- 
tarily, is not such a person. Where therefore a company, whoa 
were lessees under a lease with a covenant not to assign as statec 
above, went into voluntary liquidation ‘and the liquidator withous 
the license or consent in writing of the lessor assigned the lease 
without offering a responsible person as tenant, held that(1) there 
was a breach of the covenant and (2) in an action for damages for 
breach of the covenant, the lessors electing to avoid the lease, they 
were entitled to assess their damages once for all in a single sum. 
such as will put them in the same position as if they had still 
the company’s liability instead of the liability of the person to 
whom the lease was assigned. 

Distinction on the first point between a case of compulsorr 
winding up of a company and a case of voluntary winding up and 
between a case where there is an adjudication and one in which 
there is none. 

Rex v. Kensington Income-Tax Commissioners; Ex part3 
Princess Edmond De Polignal: (1917) 1 K. B. 486 C. A. 

Ex parte application — Applicants , duty with regard b 
disclosure of material facts—Rule requiring uberrima fides— 
Scope and applicabtlity—Writ of prohibition. 

A person who makes an ex parte application to the Court i3 
under an obligation to the Court to make the fullest possible dis- 
closure of all material facts within his knowledge, and if he doeg 
not make the fullest possible disclosure, then he cannot obtain 
any advantage from the proceedings, and ‘he will be deprived of 
any advantage he may have already obtained by means of the 
order which has thus wrongly been obtained by him. This rule 
is not limited to cases where an injunction has been granted and 
applies to the case of an application for a rule nisi for a writ o? 
prohibition. 

Scope of the rule discussed. 





Westcott v. Hahn: (1917) 1 K. B. 605. 
Lease—Covenant— What constututes— Covenant by lessee [5] 
repair “being allowed all necessary materials ” for repair by 


J2 
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essor— Co mn lessor and qualification of ` 

covenant of lessee—Distinction—Custom by which lessor should 


provide lessee with materials—Evidence of—Admissibility when 
inconsistent with lease. 


The decision in this ‘case depended upon the construction ‘of 
a clause in an indenture of lease of a farm-house by which the 
lessee covenanted to repair and maintain the farm-house during 
the period of the lease “ being allowed all necessary materials for 
this purpose (to be previously approved in writing by the lessor):” 
The question was whether the words “ being allowed... by the 
lessor ” were merely a condition precedent to the lessor’s right to 
demande xecution -of the repairs by the tenant, or implied a 
covenant to allow the said materials when the premises being out 
of repair, the lessee desired to do the repairs, a coyenant for the 
non-fulfilment, ‘whereof the lessee would be entitled to damages 
from “the Jessor. Held by Viscount Reading, GO. Ja Ridley, J., and 
Lord Colëridge, J. dissenting, that the proviso was not a covenant 
on the part of the lessor but was only a qualification of the cove-s 
nant of the lessee. 


Viscount. Reading, C.J. and Ridley, J. also held that the 
lessee could not give evidence of a custom that the lessor . should 
provide the lessee with materials necessary for proper repair, 
because if such evidence was admitted and established as a fact it 
would be inconsistent with the terms of the lease. Lord Coleridge, 
J. did not express any opinion on this point. 





Green v. All Motors, Ltd. : (1917) 1 K. B. 625 C. A. 
Hire-purchase .agreement—Hirer’s right to keep chattel 
in repair—Repairer’s right to hen as against owner for cost of 
repairs—Case of express provision in agreement for repair— 
Effect—Owner’s right to have chattel on paying cost of repairs 
executed till date of his demand. 
The hirer cf a chattel is, even without an express ‘authority 
. from the owner, entitled to have it repaired so as to enable him 
to use it in the way in which sucha chattel is ordinarily used. 
And where the hire-purchase agreement imposes upon the hirer 
the express duty of keeping the chattel in repair, he has a duty 
as well as a right, until the hire is terminated, to have the chattel 





PART Ut, | 


repaired, with'the ordinary Ganka EHS sof AG the repairer a 
lien on the chattel for the proper’ cost of repairs. Where in a 
cage in which the agreement imposed upon- the’hirer of a motor- 
car the duty of keeping it in good repair and working condition, 
the car was injured by an accident during the currency of tke 
agreement and was sent for’repair to persons, who knew that t 
was held under a hire-purchase agreement, and, before the termi- 
nation of the agreement by. the owner, the repairers had 
commenced the repairs, held that they were entitled to a lien on 
the car for the cost of the repairs and were eee in refusing tO 










rih adie 
the repairers before the repairs were (ai ed Negras te x 
“foe, snae orie wor 


4 the w 
done, the latter could have claimed a lientart ja g : 
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Rex v. Hammersmith, Superintendent ‘and Régistrar f 

Marriages ; Mir Anvaruddin, Ex-parte : (1917) 1 K. B. 634 C.A. 

“ Marriage—Dissolution—Mode of —Mizxed marriage in Eng- 

land according to English form between Mahomedan domiciled in 

India and English woman—Status conferred upon wife—Dissy- 

lution of marriage by husband pronouncing Talak—Validity— 

Decreein India dissolving marriage by virtue of husband having 

pronounced Talak if will be recognised by English Courts— 

~ Mahomedan Law—Marriage—Dissolution by pronouncing Talak 
—Applicability of rule to other than Mahomedan marriage. 


When a foreigner domiciled abroad marries in England an . 
< English woman according to the forms prescribed by the English 
Law, she acquires the position of a wife, as known to the English 
Law unless there is anything to show that he or she intended 
that the ceremony should confer pes her anything other than 
that status. A - 

Where a Mahomedan domiciled in India marries an English 
woman in England according to the forms prescribed by Englisr 
Daw, he cannot dissolve such marriage by handing to her a 

"potag of divorcement.” : 
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Per Bankes, L. J. and Viscount Reading, C. J. :—The rule of 
Mahomedan Law which entitles a Mahomedan husband to dissolve 
his marriage by pronouncing Talak is inapplicable to the case’ of 
a marriage by him with a wonan in the Christian form. 


Per Viscount Reading, C. J.and Bray, J..—Quere, whether, 
if, according to the Law of Incia, a decree dissolving the marriage 
had been made by a Court of competent jurisdiction, such a decree 
founded on the husband’s rigkt to pronounce Talak would be 
recognised by English Courts as an effective divorce according to 


English Law. 


JOTTINGS AND CUTTINGS. 


Lawyers as State Leader: :—The large part which lawyers 
are playing in the war does not, amid all the ministerial changes 
of the different Allies, grow less notable. M. Ribot, the new 
French Premier, has been a member of the French Bar for more 
than half a century, and has proved his interest in the English Bar 
by writing a biography of one 2f the most distinguished of its 
members. His ‘ Life of Lord Hrskine ’ is one of the best biogra- 
phies of an English Lawyer thet has ever been written by an 


author who was not himself an Englishman. Whenever the United ` 


States take up arms against Germany the influence of lawyers in 
the great struggle for the restoration and maintenance of law and 
justice will be greater still. Not only is the President of the United 
States a lawyer ; no fewer than seven of the ten members of his 
Cabinet belong to the same profession. Mr. Lansing (Secretary of 
State), Mx. McAdoo (Secretary|af the Treasury), Mr. Baker (Secre- 
tary of War), Mr. Gregory (Attorney-General), Mr. Burleson 
(Postmaster-General), Mr. Daniels (Secretary of the Navy), and 
Mr. Lane (Secretary of the ‘nterior)—to name them in the 
order of precedence in America—have all been practising lawyers. 
It is particularly interesting 50 notice that the American 
Navy, like the British, is in charge of a lawyer, and that 
the War Office, as in England until Mr. Lloyd George became 
Prime Minister, has also a lewyer at the head of ib, —Law 
Journal, March 31. < 


-* 
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Mr. Justice Darling:—The Ealing Schoolboy Harbert, 


who figured in the Courts last week as the ‘bad boy’ in a case 


fr 
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before Mr, Justice Darling, rounded off his adventures at the 
conclusion of*the case (says the Observer) by running after the 
Judge with his autograph album. He was rewarded by securing 
this couplet over his ‘Lordship’s initials :— 
‘Walk with more care the scientific road, 
Now warned that acids heated will explode.’ 
C. J. D. 
xx Ibid. 
Women and the Law:—An Irish' J udge, in deciding the 
other day that a woman is not eligible to hold the office of clerk 
of Petty Sessions, based his judgment upon considerations which 
deserve to be weighed carefully in connection with the proposed. 
admission of women to the legal profession in England. The 
lady in question, who had discharged the duties of the office 
whilst her father was ill, had been duly elected by the justices, 
but the Crown in challenging the validity of her appointment, 
urged, as one reason why a woman ought not to occupy the office, 
that it ‘might become her duty to take depositions in, criminal 
cases, which would be unpleasant for her and for everybody con- 
cerned’. This contention was accepted and emphasised by 
Mr. Justice Barton, who observed that the disqualification of women 
for such an office rested, not ‘upon any presumed inferiority of 
intellect or discretion,’ but ‘upon considerations of decorum and 
upon the unfitness of certain painful and exacting duties in 
relation to the finer qualities of women’. This is really the precti- 
. cal point in the whole controversy as to the admission of women 
as lawyers. With the larger question of women suffrage, it has 
no connection. The vital question, . both from the public and 
the professional point of view, is whether the admission of 
women to the legal profession would interfere with the adminis- 
tration of the law. We, for our part, believe that it would. 
There are certain classes of cases in the Divorce and Criminal 
courts which no advocate could conduct with freedom if his oppon- 
ent belonged to the other sex, and these are precisely the cases 
which some of the women who are clamouring for admission to the 
profession would régard as “peculiarly fitted to their powers. 
Judges and juries, as well as counsel and solicitors, would be 
hampered by their presence, and the interests of justice would 
inevitably suffer by reason of this unwonted feeling of restraint. 
This isa practical objection which does not appear to kave 
presented itself to the mind of Judge Parry, who is pleased to-say 
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in the For nightly Review in his usual ‘picturesque way; “I'he 
only possible objection to women joining the ranks of the Bar or 
the solicitors is the selfish, animal, trade-union fear that there is 
only so much soup to go round, and that any further competition 
would result in hunger and possible starvation of existing mem- 
bers.’ The difficulty would arise even if women were admitted to 
only one branch of the profession. Solicitors have a right of 
audience in County Courts and in all Courts of summary jurisdic- 
tion, and women, if admitted as solicitors, would thus be free to 
. appear as advocates before the most numerous tribunals in the 
country :—Law Journal, April 28, 1917. 


* 
KK 


Rex v. Halliday :—All lovers of the Constitution will regret 
the sinister judgment of the House of Lords in this test case, in 
which an extreme exercise of the powers of the Crown under the 
Defence of the Realm Acts was called in question. The matter at 
issue was nothing less than the supersession of the Great Charte? 
itself by one of the now innumerable Regulations made on the 
mere motion of the Executive under the emergency legislation. 
Parliament had the power to do that, of course—it is omnipotent, 
but did it intend it? When, on the outbreak of the present 
hostilities, it passed in declaratory form the statutory provision, 
‘His Majesty in Council has power during the continuance 
of the present war to issue regulations for securing the 
public safety and the defence of the Realm’, did it really 
mean to surrender all the safeguards for personal liberty 
which in times not less perilous have been won by and for the 
whole people; or to authorise the imprisonment of any subject for 
an indefinite period on the mere order of a Secretary of State ?. 
These were some of the viial questions which the judges had to 
determine when they applied themselves to the interpretation of 
the will of Parliament. And there were others which went to 
the root of their own functions in the state. Was it within the 
prerogative of the King as declared by this Statute, or within the 
intentions of Paliament, to set aside altogether the Rule of Law . 
which has hitherto been the sure shield of every British liberty, 
to oust the jurisdiction of the Courts, to set up committees of Public 
Safety, proceeding in secret and condemning without appeal, to 
. authorise imprisonment without trial for no offence charged, ar - 
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rather because there has been no offence? All these questions 
the judges have decided against themselves. Their abandonment 
of legal control over the arbitrary action of the Executive is fraught 
with danger to the Commonweal, and bodes ill. for the integrity 
of our whole fabric of justice. 


% 
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Lord Shaws Dissenting Judgment :— With the exception af 
the leading judgment of the Lord Chancellor, all the ‘speeches’ 
of the majority in the Lords were of a more or less perfunctory 
character, but the proceedings were redeemed by the masterl~ 
dissenting judgment of Lord Shaw of Dunfermline which w2 
have the privilege of producing im extenso in another pari 
of this issue. This historic pronouncement will live as an 
ornament in legal literature and a virile defence of judicial 
independence long after the present evil times have passed, and iz 
is to be hoped that even now it may not be ineffective to rouse 
public attention to. the dangers of the situation. The prejudice 
imported into the case by the introduction of the topic of ‘hostile 
origin or associations—the sole ‘offence’ of the unfortunate 
appellant—was swept away by the learned lord at the outset bya 
reference to ‘the essential part underlying naturalisation’ ; on the 
one hand submission to our laws, on the other the fullest right to 
their protection. But he went much further than that when. 
after quoting Maitland’s memorable words on the operations 02 
the Star Chamber—‘It was a court of politicians enforcing a policy 
not a court of judges administering the law’—he observed that 
there was the basic danger, and that that danger exists in an 
especial degree whenever the law is not the same forall, but the 
selection of the victim is left to the plenary discretion whether of a 
tyrant, a committee, a bureaucracy, or any other depositary of 
despositic power. ‘ Whoever administers it, this power of selection 
of a class and power of selection within a class is the negative of ` 
public safety or defence. It is poison to the commonwealth’. The 
danger is indeed one which affects all the lieges, and already large 
numbers of British-born citizens have been imprisoned under the 
arbitrary powers conferred by the impugned Regulation. The 
system of letters de cachet has been established ‘in our home of 
freedom, and the protection of the Courts against any abuse of it is 
now denied to all the king’s ‘subjects. —Law Journal, May 5 
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Parliament and Civil Liberties.-—No part of Lord Shaw’s 
judgment was more valuable than his searching investigation of 
the lengths to which discrimination by ‘ Regulation’ may go. If, 
said he, there isa power.for a Secretary of State to lock up a 
person of hostile origin or associations-—without trial or chance of 
trial; by force and not by process of law—because some depart- 
ment or official judges that coarse to be for public safety, why, on 
the same principle and in exezcise of the same power, may he not 
be shot out of hand? The victim may be ‘regulated’ out of his 
life just as well as out of his Lberty, to the scaffold just as easily 
as to prison. The Attorney-General did not shrink from claiming 
that power for the Executive. | Once an uncontrolled discre-. 
tion over all things and pereons and rights and liberties, so as to 
secure public safety and deferce, was conceded to the Government 
of the day, what Regulations might they. not. issue? The one 
under discussion was founded on ‘hostile origin or associations’. 
It entered the sphere of suspicion, founded not on conduct, but on, 
presumed opinions. ‘This,’ said Lord Shaw, ‘is dangerous 
country’; it has its dark reminders. It is the proscription, the arrest 
of suspects, at che will of men in power vested with a plenary 
discretion...... Vested with this power of proscription; and permitted 
to enter the sphere of opinion and belief, they who’ alone can 
judge as to public safety and defence may reckon a political 
creed their special care; and if that creed be socialism, paci- 
fism, or republicanism, the persons holding such creeds may 
be regulated out of the way, although never deed was done or 
word uttered by them that could be charged as a crime.’ Parlia- 
ment would not permit it? The assumption throughout is that 
Parliament has permitted it, not by word, but by necessary impli- 
cation ; and the Courts have adjudged that all these monstrous. 
results may follow, without jcdicial check or interference. Black- 
stone had a better appreciation of the functions of the judiciary 
and the practice of the constitution when, in dealing with the secu- 
rities against repeal of the Habeas Corpus Act, he treats the 
cases of liberty and life as ests equally of one and the same 
principle—the very principle which was under scrutiny in 
the present case:—'To bersave a man of life, or by violence 
to confiscate his estate, without accusation or trial, would 
be so grosg and notorious an ach of despotism as must ah 
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once convey the alarm of tyranny: throughout the whole kingdom 
but confinement of the person by secretly hurrying him to goal, 
where his sufferings are unknown or forgotten, is a less public, 
a less striking, and therefore a more dangerous form of arbitrary 
government.’ The opinion of the great Commentator still holds 
the field, and beside it may well be set this powerful judgment ut 
Lord Shaw of Dunfermline, which will stand as a very armoury 0! 
arguments when Parliament itself turns its attention, as it needs 


soon must, to the subject.— Law Journal, May 5, 1917. 


* 
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Departments as Litigants:—A curious light is thrown on 
the working of some of our emergency machinery by the proceed- 
ings in British Petroleum Co. v. Brighton Aerodrome (Lim. | 
which came on for trial before Mr. Justice Rowlatt las; 
Tuesday. It appeared that the Plaintiff Company, being 
substantially an enemy concern, had been taken over by a con- 
troller appointed by the Board of Trade, and that the managemen; 
was now in the hands of Directors appointed at the instance of the 
Board to act in the interests of the Government. These Directors 
acting in the name of the Plaintiff Company, now sought to enforce 
a claim for petrol supplied to the Defendant Company, whose con- 
cern had also been taken over, for other reasons, by another 
department, the War Office; and it transpired that the whole o: 
the assets of the defendants had been requisitioned by the War 
Office, which had not yet paid the compensation due. This, of 
course, was no defence to the plaintiffs’ claim, and the attempt 0: 
the -defendants to put off judgment by a plea of," alien enemy.“ 
necessarily failed as soon as it was shown that the actual plaintiffe — 
_were.nominees of the Board of Trade. . It was really a case of one ° 

. Department trying to enforce its claim against another. ‘The 
Government, ’ said Mr. Justice Rowlatt, ‘through one department 
took everything that belonged to the defendants and had not yet 
paid for what they had taken, and through another department 
they brought an action against the defenceless company.’ The 
learned judge gave the Board of Trade’ Directors their judgment, 
„but he indicated his disapproval of the muddled condition of things 
<. which had brought about this result of depriving the plaintiffs of 
-costs. Thus each of the conflicting parties. will have to bear its 
.own expenses of the litigation—not that anybody will bea whit 
the. better for that, though perhaps the lesson may bear fruis 
J 3 
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“when some thee department is thinking - of starting . proceeding 
against. people sitting across the -road in anotior. ‘Government 
- office :— Law Journal, Mar 12. 5 


* 
* * 


Judges. and nee Love of the Law :—Why is it that so many 
judges have remained on the Bench long after they. have earned 
"the right to retire? At the resent time there are four supreme 
"Court Judges who have’ served for more than fifteen years, and 
` six Country Court Judges who. have been’ on the Bench over a 
quarter of a century. One reason, perhaps, for this attachment 
‘to judicial work is that it is very interesting. ‘The law dry? . 
I deny it,’ exclaimed. Barcn Bramwell. ‘Of the four volumes 
of Blackstone’s “ commentaries,” three, to my mind, are ‘most ` 
interesting.” Many ‘other femous judges have left on record their 
‘love of the law. The late Lord Coleridge was an exception. The 
‘letters he addressed to an American friend, which were published 
not long ago under the title of ‘Forty Years: of f Friendship,’ make 
it plain that he never possessed a liking “for. his, profession. . He 
goes, indeed, the length of- saying that, while his. work 
as an Advocate was barely interesting, his work as a Judge 
“was positively repulsive. Lord Bowen,. great lawyer as he 
was, held a somewhat similar view. ; ‘I simply hate law,’ he 
once observed to an intimate friend, adding, however, with charac- 
téristic wisdom, ‘a man may be a fool to choose a profession, but 
he must be an idiot to give it up.” But Lord ‘Coleridge and Lord 
Bowen had strong literary inclinations, and-probably their -dislike 
~‘of'the law was born of their love of literature. ‘The great majority 
‘of. judges have possessed a strong love of their profession, some 
even for. the technical part of the law. It is reported, for,instance, 
that Lord Wensleydale oncə apologised for his‘ late arrival at a 
dinner party by informing his hostess that.he could not. tear. himn- 
self away from a -beautifcl demurrer’. Others have found a 
fascination in the more human problems with which. their -judicial 
work has brought them -ntimately into’ touch. Mr. `> Justice 
‘Patteson found so much pleasure in his work on the Bench that 
he was afraid that he might continue it after his increasing 
deafness made it expedient in the public interest that he should 
retire, and he exacted a promise from a friend—which was faith- 
fully fulfilled—that he would tell him immediately he thought his 
impaired power of hearing uafitied him for-his-work. Are there, 
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we wonder; any veterans on the Bench'in these days, whether ir 
the Supreme Court or the County Courts, who have entrusted such 
a mentor with the delicate task of determining their length ot 
service ?—The Law Journal, May 12, 1917, 





CONTEMPORARY LEGAL LITERATURE. 


In the Law Quarterly Review for April, Sir Frederick Pollock 
contrasts the German doctrine of State with the hitherto prevalent 
view of the State. According to the allies and that “is the view 
which has long prevailed and was laid down by Lord Stowell ‘as 
early as 1817, the perfect equality and entire independence of all 
distinct States is the fundamental principle of public -law and 
relative magnitude créates no distinction of right. The new 
German doctrine of the State claims, for whatever State feels 
strong enough to defy hostile opinion, not'the standing’ of an equal 
but the domination of a conqueror. Strong powers have no duties 
to weaker ones beyond such as they may themselves be pleased to 
declare and the weaker ones are bound to ally themselves as satel- 
lites with some of the stronger on pain of extinction. It is commonly 
said by writers of constitutional law that a colonial legislature unlike 
the Parliament of the United Kingdom, has no power to make laws 
having extra-territorial validity and operation and therefore that a 
colonial statute is invalid so far as it purports to prohibit as crimi- 
nal offences acts done outside the limits of the colony or so far as 
it purports to authorise the doing of acts outside those limits which 
would otherwise be unlawful. This rule is commonly regarded as 
established by Macleod’s Case (1891) A. C. 458: Discussing this 
matter by reference to other and later cases Professor 
Salmond suggests that notwithstanding Macieod’s case there 
is no genuine rule of substantive constitutional law which 
prevents a colonial legislature from enacting such extra- 
territorial prohibitions or authorisations as may be required for 
the peace, order and good government of the Colony and 
are not repugnant to the enactments of the Imperial Parliament. 
The true restriction is one imposed by rules of interpretation 
which by reference to.the presumed intention of the. legislature 
will, notwithstanding the use of general words capable of . extra- 
territorial application, cut out all such ‘applications except . where 
necessitated by the express words -of the legislature or by j 
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necessary implitation and which even where extra-territorial 
‘application is- clearly intended, will restrict that application to 
its appropriate subject-matter in such manner as to harmonise 
colonial legislation with the-principles of international’ law and 
with the requirements of an orderly division of jurisdiction and - 
authority between the competent self-governing portions of the 
Empire. Mr. Frederick Edward Farrer displays much antiquarian 
learning on the subject of bastard Bignè, i.e., a child born of 
parents not married at the time of the birth of the child but 
subsequently married. He strives’ to establish the’ ‘proposition 
that if the bastard comes peacefully into possession and is not 
disturbed during his life-tim, he is treated exactly like a legitimate 
child’ for ‘all ‘purposes of inheritance. Mr. Atulchandra Gupta 
enters a vigorous protest against the method of modern jutispru- 
dence’ of treating Jaw apert from all: ethical and sociological 
phenomena. Nothing is more fallacious as a writer says, than to 
believe that one may give an account of the law by means of the 
_law itself. In reality law is only a resultant. Its -explanation Js 
outside itself. Its sources must be sought elsewhere. Mr. Georgeo 
Del Vecchio, an Italian writer enunciates anew theory-of natural 
-law or the rule which affords the criterion and the rule of -all 
social relations. This is arrived at by conceiving of man as living 
in a suprasensible universe and attaining by his consciousness 
of.an absolute being the reason of his deliberatiods. This, 
Professor Randall in another article’ in the same- journal 
shows is not the sense in which the mediaeval writers under- 
- stood the ‘terra law of nature and generally exposes its utter 
uselessness in the solution of practical questions. For instance 
‘ are freedom of contract, the duty of ‘keeping of covenant,” private 
- property, part ofthe law of nature ?. One may readily answer yes 
but yet it will be found: that these principles are relative and-not 
f absolute at all and have had varying degrees of recognition. 


- In the University of Pamori Law Review, a writer 

? says that compensation for workmen’s injuries should ordinarily 
“be limited to injuries -by accident and to some: diseases which “are 
more or less established to be the result of certain industries, On 
the continent, it is generally’ ‘confined to injuries by’ accident. In 
Switzerland, it is given in acdition, in the case of diseases Which ate 
“proved to be the result of certain specified poisonous substarices used 
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in the industrial process. In England, certain specified diseases ar2 
declaréd to be industrial diseases for which compensation ‘is given. 
Control of property by the dead is’another article of-interest. In 
that‘article, the writer considers.the conditions and limitations to 
which testamentary power is subject under the American Jaw. In 
England though. at-one time, there were certain- restrictions on 
the disposition of immoveable property, and the preferential claims 
of certain relatives such as of the wife to dower, and of the husband 
to curtesy were recognised, the rule at present obtaining is one-oi 
free disposition. Nevertheless there are other restrictions imposed 
on grounds of public policy. Certain restrictions have been imposed 
-on dispositions in favour of charity. Certain purposes are regarded 
as charitable, others not dispositions. Only certain kinds af 
estate can be created and the control cannot last beyond a certain 
number ‘of years or a certain number of lives and so forth. Im 
America, rights of the husband and wife, and of minot children ara 
recognised in many jurisdictions and in some others there is a rula 
that the right of the wife or the husband should be expressly exclu 
‘ded. Another writer gives an analysis of the Danish Code which is 
the latest systematic attempt to establish a form of procedure both 
civil and criminal built upon modern principles and with the avowed 
object of doing justice without interfering more than absolutely 
necessary, with the individual freedom of man. In Denmark there 
are onè Supreme Court, two superior Courts and 89 Courts of tha 
1st instance. The supreme Court consists of a President and twelve 
associate Judges. Each case is heard by 9 Judges. The Eastern 
Superior Court has a President and 17 Judges, the Western a Pres 
dent and 12 judges and 3 must hear a case.- Besides these thers 
‘is the Admiralty and Commerce Courts. The. Courts of-the first 
-instance have ordinarily only one Judge. All the civil judges af 
‘the courts of the first instance-are recorders of deeds. . The judges 
have to. be graduates of law, and must. have passed-cum laude oc 
better. The lawyers are not authorised by the courts to practice 
: but are appointed by the Minister of justice and can demand such 
appointment. on proof of certain qualifications... ‘The court has no 
disciplinary jurisdiction except: that..of fining for contempt of court, 
‘Phe attorneys and-judges.are independent. of each other and sit 
-on thé. same level, All lawyers-ipso: facto become members” of a 
: corporation . with a, -President and a. Board who, have disciplinar- 
jurisdiction, , Lawyers. haye.to-be;graduates., Those, appointed ta 
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practise, before the Supreme Court are to be graduates of law cum 
laude ox better, those appointed to the superior courts must be at 
at least graduates of law, first class., those appointed-to the lower 
_ Courts at least graduates of the second class. They have to undergo 
an apprenticeship course. The higher Courts can fine lower Courts 
for undue delay in the disposal of cases. Judges can’t be removed 
before 70 except on conviction. Parties can join all claims however 
arising against the same party and in all except a few specified 
cases (bills of exchange being one such) conciliation or amicable 
settlement is to be tried. Framing of issues is unknown and 
there are no rules of eviderce. Parties are interrogated as to 
' their case, and evidence is letin only as regards disputed points. 
Oath is administered at the end of a witness's examination and he 
may correct his statements and then swear. The Court may refuse 
to administer oath to a party on account of his character, or 
connection’ with or interest in the case. A party can appear him- 
self but if he makes his right a device to practise law, he can be 
fined. — a, ; z 
In the American Law Review for March-April, 1916 there is 
a discussion as to how far future mental suffering is or should be 
an element of damages. Some American Courts have allowed 
damages to the husband for the mental suffering caused to him by 
the fact of his wife’s mutilation or disfigurement. The writer 
thinks that recovery must be allowed only in cases where the 
mental anguish is connected with the bodily injury is a proximate 
result of the torturous act and only to the. ‘person disfigured or 


mained. 


Another writer puts the curious question——do our (American) 
laws protect ‘criminals and seems inclined to answer yes and 
suggests certain reforms in criminal procedure to avoid the charge. 
‘He pleads for larger power of direction to the Judge, joint indict- 
ments, simplified charges, less interference by newspapers, and non- 
reversal for harmless technical errors. 


In the Canadian Law Times for March, Mr. J ustice Cameron 
gives a brief history of codification in- different countries 
of the world and seems to- think that’ in mattérs of private 
law where the rights -of individuals in relation to each other are 
to be dealt with, it is much better to leave to the Courts to deal 
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with new situations as they arise than to attempt to anticipase 
them. The case is different as regards criminal law, projects of 
social regeneration or people law relating to Government or so 
administration. wn Sas < ? 


In the Minnesota Law Review for February, an artice 
‘deals ' with the advantages of the Court of conciliation ky 
‘special reference to their history. It is an attempt by means of 
a special officer to bring out amicable settlement before parties 
actually go to trial. The experiment comes from the continert 
-nd so far as has been tried has been found successful in 
America, This and the Court of petty cases are among the 
expedients to bring justice to parties without needless expense and 
delay. 


A highly interesting discussion as to conflict of laws as to bills 
and notes runs through.several parts of this Journal (January to 
May) and is still unfinished. In the April part of that Journa , 
Mr. C. D. Allen traces the growth of the doctrine of non-inter- 
ference with belligerent and neuiral-mails during the war. No 
such immunity was admitted during the Napoleonicjwars. In facs, 
it was formulated in its broadest form only at the second Hague 
conference. The United States of America has been‘the greatest 
champion of this immunity both in theory and in practice. 
‘In the’ May number of the same Review, Professor Edmund 
Morgan discusses the never ending topic of Consideration in ths 
case of contracts, whether benefit to the promisor is consideration 

- or whether detriment to the promisee alone is. 


In the Medico Legal Journal for December,a Doctor discusses 
the necessity for birth control. Apparently the editor of tha 
Journal does not share the view of the writer: In the Marca 

issue, two writers seem to agree in thinking that legislative acts 
(the case under discussion being Narcotic. drugs act) are of littla 
use in curbing the tendency to use the drugs. 





a 


_ BOOK REVIEWS, 


THE Tis -OF y Diumano by Mr. E..J. Bustomji, Bare at 
Law, Second Edition,. 191 7—Butter worth and Ço., Ltd., Calcutta. 
Rs. 16. x | TERE 
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It is just two years since the first edition of this book appear- 
ed and a second edition has so soon been called for. No better 
‘proof can be required of the appreciation which the learned work 
has obtained at the hands of the profession. Dr. Mitra’s well- 
known work has not been properl y brought up to date and. Mr. 
Rustomji’s book bids fair to take, if it has not already taken, its 
place. To enhance the utility of the book we would venture to 
suggest the desirability of having a nominal index of cases instead 
of the present reference index, even if it be found “necessary or 
convenient to retain the present reference system in the body of 
the book. The earlier Limitation Acts of this country and the 
more important atleast of the English Statutes of Limitation 
may be usefully printed as Appendices. 


THe Law or UNDUE INFLUENCE by Khan Bahaduy 
Abdur Rahim, Published. by the Law Printing House, Madras. 
Price Rs. 5. 


We are glad to announce another departure from the publica- 
tion ‘of mere annotations of enactments by the Law Printing 
House. The present volume by Khan Bahadur Abdur Rahim, Vakil, 
Resident’s Court, Hyderabad, contains valuable information on the 
Law of Undue Influence anc connected subjects. In addition to 
dealing with the general aspects of the subject in the first three 
chapters, the author has dealt with the subjects of special relation- 
ships, such as solicitor and client trustee and cestui que trust, guar- 
dian and ward etc., devoting a chapter to each of the subjects. The 
last chapter-but one deals with the effect of delay, acquiescence 
and confirmation on contracts induced by undueinfluence and the 
last- chapter deals with wills. We should only add one word about 
the treatment of the-subjects ; the author has divided each chapter 
into two portions, the first treating of the English Law, attention 
being drawn to the important passages in the leading judgments, 
and the second portion treat-ng of the Indian Law with reference 
to cases decided by Indian Courts. “We need hardly add that the 
Index is full and get up leaves nothing to be desired. . We have 
every reason to believe that the volume under review will be 
a useful addition to a re s Library. — 
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SANTIYA Row’s Cops oF Orvin “PROURDURE, 1908, < and 
Edition, Law Printing House, Madras. ' 


We are in receipt of the first volume of Sanjiva Row’s Code 
of Civil Procedure, 1908, with the cise law thereon thoroughly 
revised and brought up to date. We need not trouble our readers 
by repeating the many excellent qualities which have made the 
Lawyers’ Companion series so attractive to .the legal profession. 
The book under review deals with the sections of the Civil Proce- 
dure Code ón the lines of the Lawyers’ Companion. volumes and it 
is expected that the next volume which will be published shortly 
will deal with the schedules. 


| In spite of authoritative books on the Civil Procedure Gode 
like that the Messrs. Woodroffe and Amir Ali, the present edition 
is bound to maintain its place of usefulness with ever busy lawyer. 


A CONSOLIDATED DIGEST oF THE CAsEs DECIDED BY THE 
CHIEF Court or Mysorz, 1878 to 1916, published under tha 
authority of the Government of Mysore. 


We have great pleasure in announcing an official publication 
by the Government of Mysore of a digest of the Reports of Cases 
decided by the Chief Court. We understand that prior to this 
publication there was no Digest of Mysore Reports and there can 
be no doubt that this volume will supply a real and long-felt want 
to the Judges and members of the Legal profession in the State of 
Mysore. The book is printed in the Law Printing House, 
Madras and this adds very much to the attractiveness of the 
volume. ; 





DIGEST OF CASES oF SIND Law REPORTS, 1866 to 1916 by 
Motiram Manghanmal, Pleader, Hyderabad. Rs. 12. 


We are in receipt of a Digest .of Sind Law Bp 1866 to 
1916, divided into two parts the first dealing with Civil and the 
second with Criminal Cases. We hope the book will be useful | 
to the Bench and the Bar through out the Province. 

J 4 
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WoORKMEN’S~ Comren NON -Acts—A Corpus Juris Treatise 
by Donald J. .Kiser. 


Workmen’s Compensation Acts, in so far as the United States 
is concerned ` are ‘of more resent date than the cyclopædia . article 
on the topic of ‘Master and Servant, the first State Aet being pass- 
‘éd two years after the publication of that article. Since, however, 
‘there has been a rapid adoption of the new principle. The subject 
“not being one which could be dealt with by way of annotation to 
‘the’article Master and Servant, a supplement is issued dealing 
comprehensively with the principles, history and of the decisions 
under the various Compensation Acts in America. The work is 
executed in the cyclopedia’s best manner and will enable the 

reader to have full and up z0 date information on the subject. 


J 


The Madras Law J ournal. 
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ALIENATION OF ‘RELIGIOUS OFFICES. 


_  Adverting ‘to an argument urged at the bar in a recent cage. 
Suppa Bhatian v. Suppu Sokkaya Bhattar 1; Syinivasaiyangar, J. 
observed that the weight of authority was -against the contention 
that an alienation of a religious office was absolutely void or that 
a custom. of alienability should not be recognised by Courts. In 
support of his view the learned Judge referred to the decision of 
Mookerjee and Beachcroft, JJ., in Mahamaya Debi y. Haridas 
Haldar 2.. 2, . The alienation in the case before the learned Judge 
was ‘of the hereditary office of Alankara Miras in a‘temple in 
Madura and was by means of a will executed by the holder of the 
office in fayour .of his‘nephew. The case was decided against the 
appellant on other points and it was not therefore necessary to 
consider the validity or otherwise of the transfer in question. 
The other learned Judge, Coutis-Trotter, J., did not express any 
opinion on the point. , It is not clear from the language used by 
` Srinivasaiyangar, .J., whether he intended his observations to 
apply to testamentary dispositions, but reading them, in the. light 
of the facts of the case before him, it would seem as if he did: so 
intend. It is not also clear whether the learned Judge, intended 
his remarks to apply to a sale of the office, a sale for the pecuniary _ 
advantage of the transferor, or to a. transfer of the office.to an 
utter stranger. It will be noticed that the transfer in the case 
before his Lordship was not for value and was in favour of a 
nephew of the transferor and therefore to a person in the line of 
succession to the office. With great respect to the learned Judge, 
it seems to us that the correctness of his | Cen will depen 
very much upon their exact scope. 


In the case of Mahamaya Debt v. ' Haridas Haldar. 2, refer- 
red to by Srinivasaiyangar, J., the transfer had been made by 





L (1915) 29 M. L. J..558 at.p..668, . 2% (1914) I. L.R, 42:0. 455. 
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way of mortgage of three palas or turns of worship held 
by the morigagors in a temple. The transfer was appa- 
rently for the pecuniary advantage of the mortgagors (Vide 
arguments of vakils for respondents reported on p. 460) 
and was in favour of a person who, in certain contingencies, 
might in his own right have become a shebait and might have 
held a pala. It was admitted on behalf of the mortgagee that, in 
the absence of a custom or usage to the contrary or any term to 
that effect in the deed of endowment, an alienation 0f the office 
would be invalid and the transfer in question was alleged to be 
valid only by virtue of a custom recognising the validity of a 
transfer made in favour of members of a limited class. The epn- 
tention on the other side was that the custom set up was unreason- 
able, opposed to public policy and therefore one which ought not 
to be upheld by Courts. It was held by the learned Judges that the 
custom set up had been duly proved and that, not being either 
unreasonable or-opposed to public policy, it was valid. This case 
is therefore authority only far the position that a custom permit- 
ting an alienation of a religious office even for the pecuniary advan- 
tage of the transferor may be valid if the transfer is in favour of 
members of a limited class. How far this decision is reconcilable with 
the considered dictum of their Lordships of the Judicial Committee 
in the Cherakal Raja’s case 1, will be considered later on. 
What we desire to point out at this stage is that, in the case of 
Mahamaya Deliv. Haridas Haldar 2, the learned Judges did 
not decide or even consider tie question whether a custom recog- 
nising an absolute right of sransfer ‘without any restriction as to 
the possible transferees would be valid. Mr. Justice Mookerjee 
assumes (p. 470) and, as we have stated above, it was admitted 
-by Dr. Ghose who appeared for the mortgagee, that in 
.the absence of a custom o? usage to the contrary or any term 
to that effect in the deed of endowment, a transfer of a religious 
office would be absolutely void. Mr. Justice Beachcroft does not 
express any opinion on this point. Except therefore to the limit- 
ed extent stated above the decision of the learned Judges does 
not warrant the-observation of Srinivasaiyangar, J., as to the 
weight of authority. On th3 general question of the validity of a 
transfer, in the absence of a custom sanctioning it, the view of 
Mookerjee, J., is against the opinion of Srinivasaiyangar, J. 





» (1876). L. R. 4 I. A. 761 M. 288, (252.) 2. (1914) I: L. R. 440, 455. 
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Before proceeding to examine the cases on the subject, we 
desire, with a view to indicate the magnitude of the divergence of 
Judicial opinion on this branch of the law to refer to the observations 
of Sadasivaiyar, J., in another recent case Sundarambal Ammal 
v. Yogavana Gurukal 1. After reviewing the cases dealing with 
the alienability of a religious office, the learned Judge observed 
(p. 322): “ Thus the Madras High Court...... has nob accepted 
the position taken by the Bombay and Calcutta High Courts, 
namely, that alienation to the next in succession is valid.” The 
learned Judge also referred to the dictum of the Judicial Committee 
in the Cherakal Raja’s case 2 with reference to the invalidity of a: 
custom sanctioning the sale of a trusteeship for the pecuniary 
advantage of the transferor and concluded “that the alienation 
of a teligious office by which the ‘alienor gets a pecuniary 
benefit cannot be upheld even if a custom is set up 
sanctioning such alienation.” On the question, therefore, of the: 
validity of a custom sanctioning the alienation of a religious 
office for the pecuniary advantage.of the transferor, the view ol 
Sadasivaiyar, J., which is absolute and unqualified, is directly oppos- 
ed to the decision of the learned Judges in Mahamaya Debi v 
Haridas Haldar 8, while on the question of the inalienability 02, 
a religious office in the absence of a custom to the contrary, the 
‘view of Sadasivaiyar, J., is the same as that of Mookerjee, J.,.ané 
is opposed to the view of Srinivasaiyangar, J. 


Proceeding now to the case-law on: the subject, the case 
which has been treated as the leading authority is the Cheraka- 
Raja’s case ?, decided by the Judicial Committee so long aga 
as 1876. Their Lordships held that an assignment by the Urallars 
(managers) of a-pagoda of the right of management thereo: 
was beyond their legal competence under the Common Law 
of India and that no custom authorising such transfer hac 
been established. To ascertain the scope of their Lordships’ 
judgment, it is necessary to notice the following facts: the 
assignment was for consideration and was partly at any rate foz 
the pecuniary advantage of the assignors ; the assignee was a single. 
individual unconnected with the families from which the trustees 
were to be taken but otherwise qualified to be trustee and probas - 
bly ina better position to set the affairs of the pagoda in order - 





1. (1914) 26 M.L.3.315=L1.R.88M.850. 2. (1876) LL.R. 1 M. 286254 LA. 73, 
8. (1914) I, L. R. 44 O. 455, - : os 
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than the assignors themselves; according to the constitution of: 
the suit institution the Urallars for the time being were'to be the 
karnavans or chief members of four different tarwards. If the 
judgment of their Lordships is read with these facts in view, the case 
will be found to be authority for the following propositions: (1) 
Under the Common Law of India the transfer of a trusteeship is 
void (p. 250); (2) the transfer is void when it is opposed to the 
intention of the founder as evidenced by the constitution of the 
institution in question, the pr-nciple delegatus nón potest delegare 
being prima facie applicable to such a case (pp. 247-9); 
(8) a well-proved and established custom sanctioning the 
_ transfer prevails against the general law (p. 250); (4) reference 

to usage or custom is necessary only when there is no 
` documentary or other direct evidence of the nature of the 
foundation and the rights, duties and powers of the trustees 
(p. 250) ; (5) the custom to be proved must be one which regulates 
the particular institution and not a general custom prevailing in 
the part of the country in which the institution in question is 
situated (p., 250) ; (6) if the custom set up is one to sanction not 
merely the transfer of a trusteeship but the sale of a trusteeship 
for the pecuniary advantage of the trustee that circumstance alone 
will justify a decision that the custom is bad in law (p. 252); 
and (7) there is no distinction for the present purpose between a 
religious and a charitable foundation (p. 249). . 


Before leaving the Cherakal Raja’s case} itis necessary to 
notice if there is anything in their Lordships’ judgment on 
two other points (1) whether the prohibition of the Common 
Law is absolute and (2) whether a founder is legally competent 
to authorise a transfer of she trusteeship and if so in what 
cases and subject to what conditions. On the first point a perusal 
of their Lordships’ observations on pp. 247-250 will show 
that no reference is made by them to the fact that in’ 
the case before them the alienation’ was for the pecuniary 
advantage of the trustees ard that there is no qualification of the 
rule whatever. It seems to us therefore that their Lordships did 
intend the prohibition to be absolute. We are confirmed in this 
view by the statement by the Privy Council themselves in a later 
case (Velu Pandaram’s case, 2) of the effect of their decision in the 


-:1. (1876) D. R. £ I. A. 761 M. 235 (252.) 
2. (1900) I. L. R, 28 M, 271=L. R. 27 I, A. 69, 
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earlier case (See p. 279 of the report of Velu Pandaram’s case 1. 
in 23 Mad.) On the second point, the observations of Sir Barnes . 
Peacock quoted with approval by their Lordships at p. 251 are 
very important. The Chief Justice observes: “ We apprehend that 
if a person endows a college or religious ‘institution, the endower has 
a right to lay down the rule of succession ; but when no such rule 
has been laid down, it must be proved by. evidence what is the usage. 
in order to carry out the intention of the original endower.’ 
This passage clearly recognises the right of the founder to define 
the rights, duties and powers of the trustee and to lay down the rule 
of. succession and states that evidence of usage, whenever it is 
admitted; is admitted with d view to carry: out the intention of 
the founder. Usage is thus treated as evidence, though only 
indirect evidence, of the founder’s intention. That usage is 
only evidence of the founder’s intention appears clearly also 
from the observations of the Judicial Committee in the recent 
case of K. P. L. S. Palaniappa Chetty v. Sreemath Dewa- 
stkamony Pandara Sannadhi alias Nataraja Desikan 2, 
Referring to a case in which the deed of endowment of the 
institution is not forthcoming, Lord Atkinson, who delivered 
the judgment of the Board, observed: “ the rules according to 
which the property and its income are to be dealt with in order 
to carry out the intention of the original endower can only be 
ascertained by inference from the practice proved by evidence to 
have been followed in the particular case.” See also the obser- 
vations of Muthuswami Aiyar, J. in, Venkatachalapathi v. 
Subbarayudu 8 and in Ñ arayana v. Ranga 4; 4; and of Scott, J., in 
the Advocate-General of Bombay. v. David Haim Devaker, ete. 5 
Il in such cases usage is, as we have endeavoured to show, only 
evidence of the founder’s intention, and their Lordships have in the 
Cherakal Raja’s case 6 laid down that a custom sanctionmg the 
transfer of a trusteeship will be valid but not one sanctioning the sale 
thereof for the pecuniary advantage of the trustee, it follows that their 
view on the question of the extent of the founder’s rights is that he.ig 
competent to authorise the-transfer of a.trusteeship but not a sale 
thereof for the pecuniary advantage of the trustee: The founder 








1. (1900) I. L. R. 28 M. 27197 I. A. 69. 

2, (1917) 38 M. L. J. 1 (P. O.) 

3. (1890) I.L-R. 18 M. 298 at p. 298. 4, (1891) LL.R. 15 M. 183 at p. 185. 

5. (1886) LL R. 11 B, isha p.194 6. (1876) L.R. 4 LA. 76=1 M, 285 (352,) 
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may, for instance, empower tke trustee to make a gift of the trustee- 
ship inter vivos or by will or to renounce it for no valuable consi- 
deration but he is not legally competent to empower the trustee to 
barter away the office for hie pecuniary advantage. A sale there- 
fore of the trusteeship for ths pecuniary advantage of the trustee 
will not be upheld by Courts even if such a transfer is expressly 
permitted by the founder. 


Another limitation upon the rights of the founder is suggested . 
by some observations in she recent decision of the Judicial 
Committee referred to above. The observations were made with 
reference to a case in which the deed of endowment was not 
forthcoming and the rules according to which the property of 
the endowment and its income were to be dealt with could be ascer-- 
tained only by inference from the practice of the institution. 
Their Lordships held that the rules, soto be inferred, must not be 
inconsistent with or repugnant to the very nature and purpose of 
the endowment. + Thus they observed that in the case of a temple 
in which the worship of the idol was intended to be perpetual, 
the founder must have intended the preservation and use of the 
dedicated property to support and maintain that worship to be 
perpetual also and that “a rule which would authorise and 
empower the shebait of such a temple, arbitrarily, at his 
own mere will. and pleasure to alienate the dedicated pro-. 
perty, either bit by bit or e bloc, would be.so repugnant to the 
whole purpose and object of she endowment that it could not be 
rationally held to embody tke intention of the original endower. ” 
It would thus seem that a founder is not competent to sanction 
any alienation which would be’ inconsistent with or repugnant to 
thé very nature and purpose of the endowment. In the case 
therefore, for instance, of an archaka office in a Vishnu temple, it 
would follow that the founder is not competent to authorise the 
transfer of the office to a Mahomedan or a Christian because such 
a transfer would be inconsistent with or repugnant to the 
very nature and purpose 02 the temple. The observations of 
Tyabji, J., in Sundarambal Ammal v.` Yogavana Gurukal 1, at 
p. 864 support this view. They are also authority for the position 
that a founder cannot auithoyine an alienation which is opposed 
to publie policy. 





4. (1914) I.I. R. 88 M. 850 ab 861-9=26 M. Ti, J. 816, 


PART VIIL] |, THE MADRAS-LAW JOURNAL. 33 


‘The above view has, if we may say so, the-merit of reconciling 
the rights of the founder with the prerogative of the crown to pro- 
, tect the interests of charities. It has been said that it is the duty o2 
the King as parens patriae to protect property devoted to charitable 
uses. In cases, therefore, which involve the right to. a religious 
and charitable office, as in those which involve the right of a minor 
or other incapacitated person, the Court: itself is under a duty to see: 
that nothing is done by the parties to prejudice the interests ' of 
the trust. It his jurisdiction to refuse to recognise, for instance: 
a barter of the trusteeship though it is permitted by the founder. 
[See the observz.tions of Sadasivaiyar, J., in Sundarambal Ammal 
v. Yogavana Gurukal, 1 and of the Allahabad High oop in 
Muhamad Ibrahim Khan v. Ahmad Said Khan 2,] 

The combined effect of the Cherakal Raja’s case8 and of the 
recent decision of the Judicial Committee referred to above may 
thus be stated: the transfer of a trusteeship is absolutely void 
under the Common Law of India ; but the founder, as part of his 
fight of defining the rights, duties and powers of the trustee, may 
lay down the rule of succession but cannot authorise an alienation 
of the trusteeship for the pecuniary advantage of the trustee nor 
one inconsistent with or repugnant to the very nature and purpose. 
of the endowment nor even one opposed to public policy; 
evidence of the founder’s intention “may be direct, as when 
the deed of endowment is forthcoming, or indirect, as when the 
rules according to which the property of the endowment and its 
income are to be dealt with can only be ascertained by inference 
from the usage of the institution ; the rules so to be inferred must 
not be inconsistent with or repugnant to the ver y nature and 
purpose of the endowment; a custom or usage sanctioning the 
transfer of a trusteeship may be valid but not one sanctioning the 
sale thereof for the pecuniary advantage of the trustee nor one 
sanctioning an alienation of it opposed to public policy or incon- 
sistent with or repugnant to the very nature and purpose of the 
endowment. 

The Cherakal Raja’s case, , it would have been observed, dealt 
only with the alienability of a trusteeship; but the law, therein 
laid down has always been held by. all the High Courts to 
apply to cases of alienations of religious offices also. It follows, 

1, (1914) I. L. R. 88 M 850 at p. 861-2=96 M. L. J. 815, 


2. (1910) I. L. R. 82 A. 503 atp. 513. 
8. (1876) L. R. 4 I. A. 76=1 M. 285 (252.) 
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therefore, that the’correct view is that an alienation of a religious 
office is valid or invalid accorcing as an alienation of the office of a` 
trustee under the same circumstances will be valid or invalid 
and that the rights of the founder to sanction alienations of a 
religious office are subject to the same limitations as they are in the 
case of an office of trustee. 
fF Coming to the decisions of the Indian Courts, we find that 
sales of the office in execution of decrees obtained against the 
trustee have always “been heid to be invalid. There are several 
objections to such sales. They are opposed to Hindu law and 
public policy. They are against the provisions of S. 266, cl. (P) 
of the old Code of Civil Procedure (see S. 60, cl. (f) of the New 
Code). Lastly the purchasers at such sales might be persons dis- 
qualified to perform the duties of the office and so the intentions of 
the founder might be cortravened and the very nature and 
purpose of the institution defeated (vide judgment of Ranade, J. in 
Rajaram y. Ganesh 1 and the cases therein referred to). The 
decision in the case of Govind v. Ramkrishna 2 one of the cases 
referred to in Rajaram v. Ganesh 1 also shows that the fact that 
the office-holder has authority in some cases to name a 
gumasta or substitute does 06 imply that he can be forced to 
do so, still less that in cons2quence his rights are alienable by a 
forced sale under a decree. l 

As regards private altenations, the Madras High Court 
has' always held that they are prima facie invalid on 
the ground that a religious office stands with reference to alien- 
ability on a different footing from private property (vide Narayana 
v. Ranga 8; Annasami Pilat v. Ramakrishna Mudaliar 4; and 
the judgment of Sadasivaiyar, J. already referred to). This seems 
to be the view ofthe Boxbay and Calcutta High Courts also ; 
at any rate they do not countenance such, alienations (see 
Rajaram v. Ganesh 1, as p. 136; Trimbak v. Lakshman b; 
Sarkum v. Rahaman 6; Girijanund v. Satlajanund T; Rajeswar 
Mullick v. Gopeshwar Mullick 8, etc). On the question whether 
under any, and, if so, under what circumstances a private aliena- 
tion will be upheld, there has, however, been considerable 
difference of opinion among the High Courts. A travsfer by 





1. (1899) I. L. R.28B 131 (185). 9. (1887) 1. O. R. 12 B. 366. 
3, (1890) I. D R.18M 298 at p,298. 4. (1901) I. L. R 24 M. 219 (229.80), 
5. (1896) I. L. R. 20 B. 498 (501). 6, (1897) I. L. R. 24 O. 88 (93). 


7, (1896) I. L. R. 23 0. 645 (668). 8. (1907) I.L.R. 35 C. 226 (229). 
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will has been upheld by the’ Bombay High Court, Mancharam 
v, Pranshankar 1, The transferee in the case was a person 
in the line of succession and this circumstance has mainly, if nob 
solely, influenced the learned judges in upholding the transfer. 
The transfer was not for the pecuniary advantage of the transferor 
but there is nothing in the judgment to show that the learned 
judges relied upon that circumstance in support of their view. 
On the other hand, the observations on pp. 300 and 301 of the 
report and the reference by the learned judges to Sttarambhat v 
Sitaram Ganesh ?, would seem to mdicate that they would have 
upheld even a transfer for the pecuniary advantage of the trans- 
feror provided the transferee was a person in the line of succession 
This is also how that decision has been understood in Kuppa v. 
Dorasami 8. It therefore seems to us, with great respect to the 
learned judges l responsible for the decision in Sarkum v. 
Rahaman + that their observations on p. 92 as to the scope 
of the decision in Mancharam v. Pr anshankar 1 are not correct. 
The Calcutta “High Court had to consider the validity of suck. 
a transfer in Rajeshwar Mullick v. Gopeshwar Mullick 5.. The 
transfer was of a hereditary shebaitship created ‘under a will 0 
the foundress which was forthcoming in the case. It was founc 
as a fact by the trial judge, and that finding was not dissented from 
by the appellate court, that the intention of the foundress was that 
all her lmeal descendants should hold the debutter property anc 
jointly perform the sheba and that the only alienation which she 
contemplated was the gift or sale by one of her sons to one or more of 
the others, the property being in any event retained in the same 
gotra. No usage modifying the rule of succession laid down by the 
foundress was pleaded or proved in the case. The transferor was 
one of the lineal descendants of the foundress and he executed a 
' will bequeathing the shebaitship to his widow and nephew while, 
under the terms of the deed of endowment, the person next entitled 
to succeed was the brother of the transferor. Chitty, J. in the first 
court, held the transfer to be invalid on the grounds (1) that the 
disposition was not in accordance with the wishes and intentions 
of the foundress and (2) that there was no established usage or 





1. (1882) I. L. R. 6 B. 298. 2. (1869) 6 B. E. O. R. 250 (A, C.J.) 
8. (1888) I. L. R. 6 M. 76. - 4. (1897) L D. R. 24 O. 88' (98): 
-5. (1908) I: L. R. 85 Ò. 226 (259), 
4 ; 
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practice in the family which-cculd justify it. vide Rajeshwar Mullick 
v. Gopeshwar Mullick 1. Ib will be seen that, on the findings of 
fact arrived at by the learned.judge, he could not but have 
held the transfer invalid and on the grounds stated by him. 
But, though his decision was upheld on appeal, the appellate 
court did not rest its judgment on the grounds relied on in the 
court below. All the learned judges held that, as the office ofa 
Shebait endured only for the life of the holder of the office and his 
will could come into operation only on his death,there was nothing 
for him to alienate by will. Maclean, C. J. and Mitra, J. also 
held that the transfer might have been valid if there had been any 
usage or established practice in the family which could justify it, 
though Woodrotfe,J. thought shat the question of usage did not affect 
the matter then before the court. Mitra, J. was further of opinion 
that a shebait might transfer his office by will." for necessity or clear 
benefit to the Thakur.’ . The other members of the court did not, 
however, express their opinims on this point; but -the view of 
the learned Judge was referred to with approval in the later case 
of Nirad Mohini Dassi v. Shibadas Pal Dewasin 2. In our own 
court the point was considered by Benson and Sundara Aiyar, JJ. 
in Rajarama diyar v. Ramasami Aiyar 8. They held that a 
trustee appointed to conduct the charities with ‘ absolute rights,’ 
< but not expressly authorised to appoint a successor by testament, 
was not entitled to transfer his office by will and observed that ‘ a 
trustee. would be acting illegally in disposing of his office by will, 
' because he has no right to affect the succession which must bé 
governed by the usage of the trust or by the law of the land.’ 


In view of the decisions of the Judicial Committee referred to 
above, it seems to us that ths correct view on the question of the 
validity ofa transfer by will would be that, under the Common Law 
of India, such a transfer is invalid, though it might be valid if the 
founder expressly permitted it or if there was a usage of the 
institution {which could justify it; and that, even in the latter 
case, the transfer is invalid i it is made for the pecuniary advan- 
tage of the trustee or is opposed to public policy or is inconsistent 
with or repugnant to the very nature and purpose of the endow- 
ment.: The validity of the transfer must be determined in the 
light of these consideratims and does not depend upon 





ka 


1. (1907) I, L. R. 840. 828. 2. (1909) I. L. R. 860. 976 (977) 
i í 8, (4918) a4 M, LJ. 476. / 
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whether or not the devisee is a member-of a limited. class. 
“We may note in passing that Woodroffe, J. stands alone 
in thinking that the question of usage’ has no _ bearing 
in such cases and that Mitra, J. and the learned Judges ‘who toox 
part in the decision of Nirad Mohini Dassi v. Shibadas Pal 
Devasin 1, started a new ‘theory in holding that the transfer 
might be valid if it- was ‘for “necessity or clear benefit to tha 
Thakur.’ The test of ‘necessity or clear benefit to tha 
Thakur ’ applies only to alienations of the property of a religious . 
endowment and is altogether inapplicable to alienations of ths 
trusteeship or of a religious office. i 


As regards transfers inter vivos, the Madras High Court 
has consistently declined to uphold such transfers when 
made for the pecuniary advantage of the transferor thouga 
in favour of members of a limited class. Thus, in Kuppa v. 
Dorasami 2, a sale to a person not in the line of heirs, thouga 
ot the same caste and sect as the family of the alienor ani 
“otherwise qualified for the performance of the office, was held 
invalid. In Narayana v. Ranga 8, the Court went. further and 
held that in the absence of special usage an alienation would nct 
be valid if made in favour of any person other than the sole imme- 
diate heir. In this case, the alienation was by way of assigr- 
ment for the pecuniary advantage of theassignor and was in favour 
of one of three brothers jointly entitled to the office after the 
death of the assignor. Theground of decision in both the cases 
was that to hold otherwise would be to offer an inducement 
to the alienor to make the office the subject of bargain and 
thereby defeat the intention of the founder. Again, in a 
case in which the intention of the founder was found to ke 
that the right of management of the charity should be ‘heli 
in common by the family of the original holder, it was held ia 
Alagappa Mudaliar v. Sivaramasundara Mudaliar 4 that a 
partition arrangement among’ the members for the time being cf 
the family of the original holder whereby the right of managemert 
was to be sold by auction and relinquished by the other members 
in favour of the member bidding -the highest amount wes 
invalid and that a purchase made in pursuance of, such an 
arrangement would not confer any rights on the purchase-. 





1. (1909) I. L. R. 86 O. 975, (977). 2: (1898) I. L. R. 6 M. 76. 
8, (1891) I. L. R. 15 M. 188 at 185. 4. (1896) I. L. R. 19 M. 211, 
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The learned~Judges ‘observed that it made no difference that 
the alienee was a member of, the same family and referred 
to the two cases mentioned above. Even a transfer by a 
person, who was not entitled 50 the office of trustee according to” 
the intention of the founder bat who had acquired it by prescrip- 
` tion, to a person, who would Lave succeeded to the office but for 
the prescriptive title of his sransferor, would; according to the 
Madras High Court, be invaidif any corrupt inducement had 
entered into the transaction and the interests of the trusts were 
likely to be prejudicially sffected—See Annasami Pillai v.. 
Ramakrishna Mudaliar 1. Sadasivaiyar, J., in the case already 
referred to lays down the rule of prohibition against alienations for 
the pecuniary advantage of the trustee in absolute terms. The 
above seems also to be the view of the Calcutta High Court—See 
Sarkwn v. Rahaman 2 ; Govinda Kumar Roy v. Debendra Kumar 
Roy 8 and Nirad Mohini Dassi v. Shibadas Pal Dewasen £. In 
Bombay, however, the course of decisions has always been in 
favour of such alienations.— Sitarambhat v. Sitaram Ganesh 5; ° 
Mancharam v. Pranshankar £ ; and Rajaram v. Ganesh 7. The 
question whether the alienations in the above cases would have 
been upheld if a special usage sanctioning them had been proved - 
is adverted to in Narayana yv. Ranga 8 and Rajaram v. Ganesh 5 
and considered by Sadasivaiyar, J., in the case already referred to, 
by Macpherson and Hill, JJ.. in Sarkum v. Rahaman 2 and by 
Mookerjee and Beachcroft, JJ. in Mahamaya Debi v. Haridas 
Haldar 9. The view of the learned Judges in Narayana v. 
Ranga® seems to ‘be that alienations, even for the 
pecuniary advantage of the transferor may, if sanctioned 
by the usage of the institation, be valid. The point is not 
however considered by them and the decision in the Cherakal- 
` Rajas case 10 is not even referred to. The question was,- 
however, very fully discussed by Mookerjee, J., in Mahamaya 
Debi v. Haridas Haldar 9 anc his conclusion, which is concurred 
in by Beachcroft, J., is that a religious office may be alienable by 
custom. According to the learned Judge all customs relied upon 
as being in derogation ‘of law involve some inconsistency 





1, (1901) I. L. R. 24 M! 219 (229-20). 2, (1897) I. L. R 24 O. 83 (98), 
8. (1907-8) 12 C.W.N. 98. 4. (1909) I. L. R..36 O. 976. 

5. (1869)6 B. H.C.R. 250 A. C. 7. 6. (1882) I. L. R.6 B. 298, 

7. (1899) I. L, R. 28 B. 181 (188) 8. (1890) I.L.R. 18 M. 298 at 298 

9. (1914) I. L. R. 420. 455. . 10. (1876) 4 I.A. 76=1 M. 235 (259) 


PART VII] THE MADRAS LAW JOURNAL, 89 


with the general Common Law of the realm but are not on that 
ground unreasonable or bad; a custom which contravenes the 
Common Law rule thata religious office is inalienable ig not, if other- 
wise valid, unreasonable ur opposed to public policy ; and no good 
legal reason can be assigned against a custom sanctioning a trans- ` 
fer to members of a limited class who are qualified for the perfor- 
mance of the duties of the office. ' : 

We venture to think that, on the questian of the validity 
of a transfer for consideration, apart from usage or custom 
authorising such transfer, the correct view is that such a 
transfer is invalid, whether the transferee is a member of 
a limited class or not. Such a transfer would also be invalid 
even when expressly permitted by the founder. That such , 
a transfer would be invalid even if sanctioned by the usage of 
the institution was expressly laid down in the Cherkal Raja’s 
case 1, and, if Mookerjee, J., intended to lay down the contrary in 
the case above referred to, the view would be clearly opposed 
to the Privy Council Judgment and cannot be therefore accepted. 
This is how the Cherakal Raja’s case 1 has been understood by 
Sadasivaiyar, J. in Sundarambal Ammal v. Yogavana Gurukal 2 
and by Macpherson and Hill, JJ. in Sarkwm v. Rahaman 8, and 
they are of opinion that such transfers are invalid even if sanctioned 
by usage. Sarkum v. Rahaman 8, it may be noted in passing, related 
to a Mahomedan religious office and shows that the prohibition 
against the sale of a religious office is a principle of general juris- 
prudence. The error, if we may venture to Say so, into which 
Mukerjee, J. fell was in thinking that the custom réferred to in 
this connection was a custom in derogation of law and therefore 
one necessarily inconsistent with the general common Jaw of the 
realm. As already ‘pointed out, the Judicial Committee in the 
Cherakal Raja’s Case 1 took care to make clear that the custom 
which might validate an alienation which was invalid under the 
common law was not a general custom obtaining in the part of the 
country in which the institution in question might be situate but the 
usage or practice of the institution which was merely evidentiary of ; 
the founder's intention. The conditions of the validity of such a 
usage need not necessarily be the’ same as those of acustom which 
is relied upon as being in derogation of law. = 

1. (1876) L.R 41. A. T6=1M, 935 (252) i 


2 (1914) 26 M. Iı. J. 815=88 M. 850,” 
8. (1899) I, L. R 24 O. 88 (98). 
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Tt remains to consider when and under what circumstances 
an-alienation by way of gift will be upheld by the Courts. That 
there cannot be an unrestricted right of transferring a trusteeship 
or a religious office, even by way of gift, will, we think, be readily 
conceded. The transferee may be a person disqualified to perform 
the duties of the office and the transfer in such a case will be so 
wholly inconsistent with or repugnant to the very nature 
and purpose of the institution that it ought not to be upheld 
even if expressly permitted by the founder or sanctioned by the 
usage of the institution. The invalidity of a transfer by way of 
gift may not be so readily conceded when the transferee is a mem- 
ber of a limited class, that is, either a person in the line of heirs, 
or one who, though not in the line of heirs, is in every way qualified 
` to perform the duties of the office, and when the transfer itself will 
in no way prejudicially affect the interests of the institution. If 
such a transfer has been expressly prohibited by the founder or is 
opposed to the usage of the institution, then, of course, according 
to the rule that a foundar’s wishes will be respected if nòt 
objectionable, the transfer will be invalid. On the other hand, if 
it has been expressly permitted by the founder or is sanctioned 
by the usage of the institution, then, according to the same 
rule, the transfer will be upheld. But suppose a case in which 
there is no evidence of the founder’s intentions in the matter 
and there is no usage sanctioning a transfer by way of gift even 
to members of a limited class and suppose that in such a case a 
transfer by way of gift is made to a person who is fully qualified 
to perform the duties of the office and there is satisfactory proof 
that the interests of the institution .will not only not suffer by 
the transaction but may evan be bettered. It may be urged that 
there can be no reason why the transfer should be held invalid 
in sucha case and that fhe test of the validity of the transfer 
should be whether or not ià is beneficial to the institution. The 
analogy of the now fully recognised right of an office-holder to 
appoint a gumasta or a deputy in some cases may also be invoked in - 
support of the contention. This was the line of reasoning adopted 
in Nirad Mohini Dassi v. Shibadas Pal Dewasin 1, where a 
transfer by way of gift toa member of a limited class was upheld 
on the ground of its being beneficial to the institution. We ven- 
ture to think, however, that even in such a case the transfer will 








1. (1989) I. L. R. 860. 975 (977). 
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be invalid under the common law of India and that, as we 
endeavoured to show while discussing the Cherakal Raja’s case 1, 
this conclusion is the logical result of their Lordships’ view of 
the common law of India. Nor do we see why it should not be 
so when it is admitted that a religious office. and its emoluments 
are extra commercium and not the private property of the holder. 
In this connection reference may usefully be made to the obser- 
vations of Sadasiva Aiyar, J., in the case so often referred to above 
to the effect that in the case of religious offices the correct view 
is to regard the duties of the office as the substance of the office, 
the right to receive the emoluments attached thereto being regard- 
ed only as appurtenant to the said duties Sundarambal Ammal 
v. Yogavana Gurukal ?. The argument based on the analogy 
of the right of an office-holder to appoint a gumasta in some 
cases does not press us because in such a case there is no 
dealing. with the office or its emoluments by the holder and 
the recognition of such a right is absolutely necessary for 
the recognition of the hereditary element in the caseof suc- 
cession to such offices. Our conclusion is -quite consistent ‘with 
the opinion of the learned Judges in Annasami Pillai v. Rama- 
krishna : Mudaliar 3 to the effect that a transfer by a 
person, who was not entitled to the trusteeship according to the 
intention of the founder but who had acquired it by prescription, 
to a person, who would have succeeded to it but for the prescrip- 
tive title of the transferor, would be validif no corrupt induce- 
ment entered into the transaction and the interests of the trust 
were not likely to be prejudicially affected by it because in such a 
case the office merely gets back into the hands of the persons in- 
tended by the founder tó hold it. 
l A renunciation of a religious office will, in the above: view, 
be invalid if for valuable consideration. And, as there can be no 
renunciation of a person’s right to such an office except in favour 
of those. who share the right to the office jointly with him, no 
question of the validity of a renunciation to an utter stranger can 
arise. There can obviously be also no doubt -asto the validity 
of a renunciation by one of the members of a family hereditarily 
entitled to a religious office in favour of all the other members, 
provided, of course, the renunciation is not for valuable consideration, 
A question may, however, arise as to the validity of a renunciation 


je ee AESA = 
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by one of the members of a family hereditarily. entitled to an office 
in favour of one or some only of the other members, the renuncia- 
tion not being for valuable ccnsideration. The correct view would. 
seem to be that even in such a case the renunciation is valid only 
if it is assented to by the other members. See Ramanathan Chetty, 
v. Murugappa Chetty 1, 


An arrangement among members of a family jointly entitled . 
to the office of a trustee for the due execution of the functions 
belonging to the office in turn or in some settled order and sequence 
is perfectly valid, these being no breach of trust in such an arrange- 
ment nor any improper delegation of the duties of the trustee. 
Ramanathan Chetty v. Murugappa Chettiar 2. 


Before ‘concluding thig discussion it is desirable to notice two 
other points which not infrequently arise for decision in cases 
relating to the alienation of religious offices. The first is as to the 
validity of a compromise of conflicting claims to a religious office ; 
the second, as to whether the holder of a religious office, whọ 
has alienated. it under cirsumstances rendering the alienation 
invalid, is estopped from denying its validity. The answer to the 
first point’ would seem to depend upon the real nature of the 
transaction the validity of which ism question. If the trans- 
action, whatever be the rame given to it by the parties, is 
really a compromise of a dispute relating to a religious office 
based upon the assumption that there was an antecedent title 
of some kind in the parties and the agreement merely acknow- 
ledges and defines what that title is, the transaction is valid and 
ought to be upheld. If, on she other hand, the transaction, though 
termed a compromise, is in zeality an alienation of the office by its 
holder, it is invalid and wil. not be upheld, unless it is of such a 
nature and is made under such circumstantes as will make an 
alienation valid. The true test will be whether the alleged 
alienee derives title fron the holder of the office (Cf. the 
observations of the Judicial Sommittee in Khunni Lal v. Gobind 
Krishna Narain 3). fhe does, the transaction is an alienation 
and is invalid; if not, it. is a compromise and is perfectly 
valid. The .preponderance of authority is certainly im favour 
of the above view. Thus in Cherukunnath Manukal v. Vengu- 
nath Swarupathil Padmanabha 4, the Judicial Committee upheld 


1. (1904) I. L. R.27 M. 192 (193.) OL (1906) I.L. R. 29 M. 288 (289.) 
g. (1911) I. L. R. 33 A. 366 (866-7), P. C. 4. (1895) I. L. R. 18 M. 1 (P. C.) 
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a karar regarding the right to manage a temple when the karar , 
merely provided that the affairs of the. temple were to: be managec. 
‘just as they were hitherto’ (pp. 11-12). In Subbarayudu v. 
Kotayya 1, Lakshmanaswami Naidu v. Rangamma 2, and Sund--, 
arambal Ammal v. Yogavana Gurukal 3, the alleged compromises: 
were not upheld because they were found to. be really in the 
nature of’alienations. The extreme proposition’ that ‘there can 
be no lawful compromise made of a dispute in respect ofa religi- 
ous office’ laid down by Sadasivaiyar, J. in the last of the above- 
mentioned cases is not, it is submitted with great respect, war- 
ranted by the authorities. The opinion of Napier, J. in Katla- 
sam Pillai v. Natarajga Tambiran 4, that such a compromise 
will be valid if it is not in violation of the trust of the ` institution . 
or does not affect adversely the interests of the religious public 
seems to us to be open to the same objection. The learned Judge 
in that case found as a fact (p. 289) that the right claimed under 
the compromise in question by one of the parties to it owed its 
origin to the compromise and yet the learned Judge came to the 
conclusion that it was valid. We venture to think that neither the 
Privy Council case in Cherukunnath Manukal v. Vengunath Siva- 
rupatht! Padmanabha 5, northe decision of the Calcutta High Court 
in Girijanund v. Satlajanund.6, relied upon by Napier, J. really sup- 
ports his view. With regard to the Privy Council case in Chera~ 
kunnath Manukal v. Vengunath Sivarupathil Padmanabha 5, we 
have already pointed out that it was a case of a recognition of 
antecedent righis and not one in which aright to the office in 
question was for the first time created by the compromise in 
favour of one of the parties to it by the other. Girijanund v. 
Satlajanund 6, will, on examination, be found to bea similar case, 
The learned Judges found as a fact that "there was no transfer of 
‘right by either party tothe compromise in favour of the other ard 
rested their decision upon the peculiar facts of the case before 
them and not upon any such broad ground as that stated by 
Napier, J. Thiruvambala Desikar Gnana Sambanda Pandaram 
v. Chinna Pandaram alias Manikkavasaka Destkar 7, also relied ` 
-upon. by Napier, J. was not case of a compromise of conflicting 





1 (1892) I. L.R. 15 M 889 (890-1). 2. (1993) I. L. R, 26 M. 81 
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claims and has therefore, we venture to think, no bearing on the 
present question. : 


It remains only to. consider the question of estoppel rined 
to above. The only cases that have dealt with this. question in, 
relation- to a religious office are Srimati Mallika Dasi v. Ratna- 
mani. Chakervarti 1.and Mahamaya Debi v. Haridas Haldar 2, 
already xeferred-to. In the first case, Banerji, J. was of-opinion- 
(pp. 495-6) that, if there was no misrepresentation as to facts, the 
transferor himself would not be estopped from pleading the in- 
validity in law of the transfer. The other learned Judge, Maclean, 
C..J.,-did not: express any opinion on the point. Mookerjee, J. con- 
sidered the point rather fully in Mahamaya Debi v. Haridas 
Haldar ?.. The. learned Judge. dissented ` from the view of 
Banerji, J. referred. to above and was of opinion that the 
ordinary rule that a. transferor is estopped from setting up the 
invalidity of . his own act -applied to the transfer of a religious 
office also. So far as we can gather from the report. there does 
not seem to have been any misrepresentation of fact in the case 
before Mookerjee, J. and the learned Judge does not in his judg- 
ment make any distinction far the present purpose between cases 
where the alleged misrepresentation was as, to a fact and those in 
which it related to a question of law. This. circumstance to; 
‘gether with the fact that the learned . Judge expressly dissents. 
‘from-the view of Banerji, J. would seem to show that in his opi- 
nion the rule of law enunciated by him applied to both c1ses alike. 
With great respect to Mookerjee, J. we venture to think that no 
exception can be taken to the view of Banerji, J. so far as it goes. 
Everybody is presumed to know the law of the land and it seems 
to us that, no transferee-will be entitled to found a plea of estoppel 
.on a representation by his- transferor as. to.the validity in law of 
the transfer in cases in which there is admittelly no misrepre- 
sentation as to any facts relevant to the transaction. Is the rule- 
of estoppel applicable at least’ to cases in which the alleged mis 
representation is as to a fact relevant to the: transaction? ‘Now, 
“ah we have endeavoured to show, the‘ transfer of ‘a religious office 
ig under the common law of India absolutely void. It is void if made 
for the pecuniary advantage of the transferor though such a trans- 
fet might have been permitted by the’ founder or may be sanc- 
tioned by the usage of the institution. A transfér which i is per- 
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mitted by thé founder or sanctioned by the usage of the institution 
is void if it is opposed to public policy or inconsistent with or’ 
repugnant to the very nature and purpose of the endowment though | 
it may not'be for the pecuniary advantage of thè transferor. “The 
invalidity of a transfer in these cases being entirely a: question ol 
law, it seems to us that the rule of: estoppel -is not applicable -te 
therm whatsoever may be the- circumstances under which the 
transfer is made.. To'ċases, however, in which the transfer is nol 
for the pecuniary advantage of the transferor, is not opposed: ta 
public - policy or inconsistent with the very nature and object: of 


_ the endowment, and is permitted by the founder or sanctioned by 


the usage of the institution, the rale of ess»pp2l miy with force be 
contended to apply because there miy be misrepresentation as tc 
facts in such’ cases. : ‘We venture to think, ‘however, that the rule 
is inapplicable even in such cases. A religious office being extra 
commercium, nosort of- representation .by'its holder ought to be 
allowed tó impart t9 ‘it the incident. of aliénability. Further, the 
tlanser ‘of a religious office being opposed to public policy, it oughs 
not to be recognised: and: enforced by the Court. (See Lakshmana- 
swami Naidu v. Rangamma 1). Whenever, therefore, such- s 
transfer is - brought -to- the “notice of the?Couris, théy-are, as we 
have submitted above, themselves under a duty to’ se that there-is 
no trafficking in the ofice and thit the duties thereof are 
discharged. according to the expressed intentions, if any,- 02 
the founder or according to the usige of the institution; 

and they are not, it is submitted, absolved from this duty by 
reason of any equities between the parties to the transfer.  Tiistly. 


. it seems to us that the doétrine that there cam. be no ' estoppe! 


ka a Statute or against the Common Law of thé land, ‘whick’ 
“nothing èlse, but Bisbee worn: out by time ” "would: apply te 
on cases. ` ; 


_ So far we have dealt with the question of the applicability. 0! 
the rule. in cases,of the tr waster of the ofise only. We must now 
consider. its applicability: in eases where the transfer i is not, merels 
of .an office but,of its emoluments, alsə., Would the, ruls 
apply to the transfer so far.at. any: rate. as the emoluments are con; 
cerned? Obviously: it would not if the emoluments are inseparably 
mixed up with the performance of the; duties of the office, Thus 
an archaka. of a temple is: ordinarily. entitled to prasidams, etc. 








4. (1908) I. L, R, 26 M. 8h, 
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offered by the worshippers to the deity and very often they are the 
only.emoluments of the.office In such cases.the rule of estoppel 
is inapplicable altogether. But there may be offices whose emolu- 
ments are. not so inseparably. mixed up. They may consist of 
the income of -immoveable or .moveable property set apart for 
the purpose of. remuneraticg the holder of the office. In such 
cases it may be urged that the rule ought to be held to apply to 
the transfer so far as such emoluments at any rate are concerned. 
If, however, as we have endeavoured .to-show, the right view is 
that the duties of the office sre the substance thereof and the 
emolumentsare merely appursenant to it and that the emoluments - 
‘of a religious office quite as much as -the office itself are exira 
commercium, it would follow that the rule ought not-to be applied 
even as regards the emoluments. We have not in discussing this 
question referred to the case-law on the subject of the applicability 
or otherwise ‘of the rule to cases like those of the transfer of the 
property of a trust by its trustae because, notwithstanding the high 
authority of Mookerjee, J., we venture-to think that. the circunt- 
stances determining the applicability or otherwise of the rulei ‘in the 
two cases are altogether different. ‘We may however observe in pass- 
ing that it isfar from settled law that the rule isapplicable even in 
cases like those of the transfer 3f the property ‘of a trust by its trustee, 
(See the judgment of Mookerjee, J., in Mahamaya Debi v: Haridas 
Haldar 1, in which most of the cases on the point are collected). 


A. S. VISWANATHA AIYAR. 


——— one 


. SUMMARY OF ENGLISH CASES. 


Montreal: Street Railway Co. v. Normandin : (1917) A. C. 170. 

Statute—Interpretation—Provisions , directory or imperative 
—Test. 

On-the question whethez provisions in a statute are directory 
or imperative no general rule can be laid down and in every case 
the object of the statute must be looked at. When the provisions 
of a statute relate to the performance of a public duty and the case 
ig such that to hold null and void acts done in neglect of this duty 
would work serious general inconvenience, or injustice to persons 
who have no control over tEose ‘entrusted with the duty, and at 
= 1. (1914) L fi, R. 420. $55. = + 
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the same time would not promote the main object of the legisls-° 
ture, the practice is to hold such provisions to be directory only, 

the neglect of them, though punishable, not ee the validity 
. of the acts done. . : 





Fraser w. City of Fraserville : (1917) A. C. 187. 
Land acquisition—Compensation — Assessment — Pr ospec is 
_and possibilities o f future development of land acquired—Determs- 
nation—Principles. 

The substance of the principles which regulate the fixing nf 
compensation of lands compulsorily acquired was thus stated ky 
their Lordships: the value to be ascertained is the value to the 
seller of the property in its actual condition at the time of expro- 
priation with all its existing advantages and with all its possibil- 
ties, excluding any advantage due to the carrying out of the 
scheme for which the property is compulsorily acquired. 





Yorkshire Insurance Co., Ltd. v. Campbell: (1917) A. 3 
218. f 
Deed—Marine Insurance Policy—Construction—Principles 
—Words of warranty—What are—Circumstances to be considerzd 
—Founts of type if relevant to question-of construction, 


Prima facte, all the words which a policy of marine in- 
surance contains (except parts of the general form inapplicable to 
the particular transaction) are words of contract to which effect 
must be given. Prima facie, words qualifying the subject-matter 
of the insurance will be words of warranty, which in a policy of 
marine insurance operate as conditions. In considering whether 

` words in a policy. were intended by the parties tobe a warrani y, 
‘regard must be had to the nature of the transaction and the 
known course of business and the forms in which such matters 
are carried out, and not to particular facts proved to have occurred 
at the inception of the transaction or during the negotiations. 

For purposes‘ of construction of an insurance policy founts 
of type in which the proposal form is printed have no legal 
meaning, 4 





Watts Watts and Company, Limited v. Mitsin and Company, 
Limited : (1917) A. ©. 228. 

Damages—Measure of — Penalty clause —Limitation of 
hability—Shipping — Charterparty—Breach~Failure to load 
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‘—Apprehension of restraint of princes—Exception as tor estr aint 
of princes. 

The ship-owners had entered into a contract with the 
charterers in June 5, 1914 by which it was provided that a steamer 
the name of which was to be declared should proceed to Marcapoul 
on the sea of Azov and having there taken a cargo of sulphate of 
ammonia should carry it to Japan for delivery there. The charterers 
had the option of cancelling the charter if the steamer was 
not ready to load by the 20th September, 1914. There was also 
a clause containing exceptions in the cases of arrests and restraints 
of princes. The 18th clausa was as follows :—“ Penalty for 
non-performance of this agreement proved damages not exceeding 
the estimated amount of freight. ”’ 


The charterers had ready sulphate of ammonia which was 
purchased in April of the Coppee Company ani would have been 
shipped in due course; but in September they were informed by 
the ship-owners that the charterparty should be considered ag 
cancelled because the British Government had prohibited steamers 
from going into the Black Sea to load, when there was really no 
such prohibition. The Dardanelles were closed to navigation on 
the 26th September when it would have been impossible for a 
steamer loaded with the cargo on the 20th September to pass 
the Straits. The price of sulphate of ammonia fell and the 
charterers paid £4,500 to the Coppee Company to be quit of the 
bargain, as they did not take delivery wane unable to procure 
any other steamer. 


In a suit by the charterers against the Ka A to recover 
damages £4,500 the amount they paid to the Coppee Company. 


Held, the 13th clause is only a penalty clause and cannot be 
read as a limitation of the rigkt to recover proved damages. 


Wall v. Rederiakkteebolazer Luggude, (1913) 3 K. B. 66, 
approved. ° 


A reasonable apprehension that the Dardanelles may be 
- closed would not constitute a restraint of the princes so as to bring 
the case under the exception ae to restraint of princes. 


In the absence of proof of the existence of a market at Maria- 
‘poul, the measure of damages is the difference between the 
purchase price of the sulphate of ammonia and the price of the 
same in Japan when it may ke expected to arrive there, less the 
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premium for the insurance against war risk which the charterez 
as a reasonable man would have effected. The amount of £4,500 
paid to Coppee Company is too remote as a basis for assessing 
damages and as such is not the proper measure of damages. 


Rex v. Halliday: (1917) A. C. 260. 


Defence of thé Realm—Internment of a person of hostiie 
origin or association—Order in Council authorising internment— 
Validity of—Habeas corpus—Defence of Realm Act, S. 1, Sul- 
S. 1—Defence of Realm Regulations (Consolidated) 1914— 
Regulation 14 (b)— Whether ultra vires the Statute. 


The material portion of S. (1), Sub-S. (1) of the Defence of 
the Realm Act 1914 confers on the King in Council power during 
the continuance of the war “ to issue regulations for securing the 
public safety and the defence of the realm.” Regulation 14 (3) 
framed under the power so conferred, authorised the Secretary 
of State to order the internment of any persón of hostile orig 
or associations where on the recommendation of a competent 
military or naval authority it appears to him expedient for securicg 
the public safety or the defence of the realm. 


One Arthur Zadig born” in Germany of German parents bit 
who had become naturalised as a British subject was ordered 50 
be'interned by the Secretary of State under the power vested in 
him by Regulation 14 (b). The question whether the Regulation 
was 'ulira vires the statute arose on an application for habeas 
corpus by the said Arthur Zadig. 


` Held by the Lord Chancellor (Lord-Finlay), Lord Dunedin, 

Lord Atkinson and Lord Wrenbury that the effect of the regulation 

_ was merely preventive and not punitive, and that the regulation was _ 

intra vires the statute. Lord Shaw dissenting from the other lords, 
held that the statute only authorised rules, which prescribed the 
course of conduct of the subjects in the time of war and any 
breach by the subject of the rules of conduct so prescribed was 
constituted an offence for which he was triable and punishable as 
for any other offence. : 

His Lordship discusses fully the mischief thorn the constitu- 
tional point of view in construing the statute as authorising tae 
internment, without trial and the implied repeal of the Habeas 

Corpus Acts, f 
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Davies v. Powell Duffryn Steam Coal - Company oon 1 Ch. 
488 C. A. 

Grant—Construction—Keverance of upper and lower strata 
of property—Mutual rights of owners of surface and owners of 
minerals—Principles—Upper owner's right of support. 

The question as to the mutual rights of the owners of 
surface and the owners of minerals where they have been severed 
1s purely one of construction of the instrument, whether convey- 
ance, lease, or act of Parliament by which thè severance is 
effected. Where there has besn a severance in title and the upper 
and lower strata are in different hands, the surface owner is 
entitled of common right to sapport for his property in its natural 
position and in its natural condition without . interference or 
disturbance by ar in consequence of mining operations, unless such 
interference or disturbance ‘s authorised by the instrument of 
geverance either in express terms or by necessary implication. 


‘Fowler v. Midland Electric Corporation for Power Distribs- 
tion, Ld.: (1917) 1 Ch. 527. 

Creditor and debtor—Dettor’s duty to seek creditor and pay— 
Company—Debentures—Place of payment not fixed in—Duty of 
company to seek debenture-holder—Fatlure of debenture- holder 
to present debenture for poyment on due date—Hffect on his 
right to interest. 

In cases in which the registered debenture of a company does 
not contain a provision fixing the place for payment, the company 
is under a duty to seek the debenture-holder, if he is within the 
realm, and make legal tender of the money on the due date with- 
_out request. Where therefore such a legal tender is not made and 
“the holder of the debenture neglects to present’ his debenture for 
‘payment off on the due date whether from oversight, carelessness ` 
or other cause, he is not disentitled to recover from the company 
interest on the principal moneys secured by the debenture down 
to the date of actual payment. 





Turner v. Coates: (1917, 1 K. B. 670. 
N egligence—Animal likely to do harm—Damage ‘caused by 
| —Liability of owner for—T2zst—Distinction between owner of 
such animal and owner of ortinary domestic animal. 

A person is entitled at common law to drive a flock of sheep 
along a highway at night witŁout a light ; and the mere fact that - 


` 
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-an ordinary domestic animal: strays from: the: owner’s ‘premises on 
to the highway does not necessarily make the owner liable because 
‘some injury is ‘doe: by it: while on thè highway. - In thé case, 
“however, of: an animal: which under particular circumstances is 
likely to do harm, its owner is under a duty to take reasonable 
precautions to prevent it doing harm; and, if, owing to his’ negli- 
gence to do so, the, animal acts in precisely the way such an 
animal ought to have been expected to act under the circumstances 
and does precisely the damage which under the circumstances it 
qught to have been anticipated. it.would.do, the owner is answer- 
able,for.the damage so done, 4 : 


—_—_— eme 


Rog v. R. A. Naylor, Limited : (1917) 1 K. B. T12.. 

- 3 , Contract of sale—Sold note—Conditions in, when binding 
on buyer—Seller if bound to call attention of ii kh to the condi- 
tions... ; 

. When the pation to a onra of. gale extbange bought and 
sold notes, or when the seller—-hands to the buyer a sold note 
which is accepted by the ‘buyer.as being the contractual “docu- 
ment, it is no part-of the seller’s duty to request the buyer 
to agree to the terms contained in'éhe sdld note or to ‘call his 
attention ‘to its terms. If the- buyer accepts the sold note 
without reading it he does so at his own risk. He is bound 
by any conditions which may be in- the note even if he has 
not read them. In order to escape being bound by a clause in the 
note the buyer must be able to satisfy the Court that the dacu- 
ment was`calculated to mislead a reasonably careful business n man,’ 


Selby v. Whitbread & Co. : (1917) 1 K. B. 736. : Sa 
- Award—Validity—Direction to do, impossible or ‘gal acts 
—Partly void and partly good—LHffect—Court’s duty. in api 
proaching award—Highway —Dedication of—Rights of publie—’ 
Nature and eatent—Hasement of supports. to building. from 
building if can be acquired by preser wption—Spectfic perform- 
ance — Decree for ‘carrying out terms of award—Contract to 
erect buildings or to execute repairs tf can be specifically enforced. 
An award - cannot dient the Bean of SPE or 
illegal acts., 1 86 ; 
` -Àm award though void as to part maybe good as to the 
remainder, provided‘the- part- which ig-bad cafi be separated with- 
reasonable clearness from the part’ which is good. The Court 
J4 


:52 | TËR MADEAS LAW JOURNAL. von. XXXII 


should approach an award wizh a desire to support ipa ‘than to 
destroy it; 

With respect to the dedication of a highway, the pubio 
take their privileges subject to certain classes of rights Wah may 
exist in third persons. 

An easément of support to a building: can be obtained it . 
merely by express or implied grant, but also by prescription. 
There is no distinction in this respect Den WeEn support from land 
and support from buildings. 
' A decree for specific performance can in some cages appro- 

. priately be granted in order so carry out the‘terms of an award. 
Prima facie, however, the Court does not grant specific perform- 
ance of contracts to execute repairs or to erect houses. But 
if the work to be done is clearly and particularly specified, and if 
the complaining party cannot be adequately compensated. in 
damages, then the Court can order the specific poriro even 
of building or similar contracts. : 


Harrison and Micks, Lambert and Co., In re: (1917) 1 K.B. 


755. ZA 
Contract of sale—Constyuction—Sale of remainder of cargo 


Ex Clodmore “ more or less about” specified quantity y—Rights of 
seller and buyer. 

The question was as to the true construction of a.contract of 
sale in writing by which ths seller sold to the buyers “ the 
remainder of the cargo (more or less about) 5400 quarters Manitoba 
wheat... at Hull Ex Clodmore‘ with conditions indorsed on the 
contract, one of which was to ths effect that “the word ‘about’ 
when used in reference to quantity meant within 5 per cent. over 
or under the quantity stated.” The point-for determination was 
whether under the contract thare was a sale of 5400 quarters, 
“ more or less about,” the words ‘ more or less about” merely giving 
a 5 per cent, margin within whick the buyer or the seller was bound 
to accept or deliver as the case might be or whether the quantity 
“5400 quarters more or less about °’ were words: of estimate, and 
the subject-matter of the sale was the remainder of the cargo Ex 
Clodmore. Held that upon the true construction of the con- 
tract the subject-matter of the sae was the remainder of the cargo 
Ex-Clodmore and that the buyers were bound to take delivery of 
the whole of the remainder whatever the quantity might he, 


e ' 
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i ` JOTTINGS AND CUTTINGS. 

. Judges and. War Services :—Yet another instance of a High 
Court Judge being chosen by the Government to discharge impor- 
tant duties directly connected with the war is afforded by tke 
_ appointment of Mr. Justice Younger as one of the three Pritish 

delegates. now engaged at the Hague in discussing with Germen 
delegates the better treatment and exchange of prisoners of war. 
It is a very distinguished and responsible task for which the war 
services previously rendered by the learned Judge eminent y 
qualify him. Two other Judges would have been engaged in 
serving the country in an extra-judicial capacity if the Government 
had not abandoned its intention to deal immediately with tae 
question of the state control of the liquor traffic. Lord Summer 
was selected to preside over the Commission in England, while 
Lord Shaw was chosen to serve as Chairman of the Commission in 
Scotland. No better selections could have-been made, and the 
‘two distinguished Law Lords will, doubtless, be again invited to 
perform the important duties; for . which:-their judicial ' characser 
eminently fits them, when eventually the Government finds 
the opportunity of ‘dealing with the question.—Law cerry, 
| June 30, 1917, 


# i 


. Diplomatic Intercourse between, Belligerents :—The meet- 
-ing of the three British delegates with three German: delegetes l 
at the Hague for the purpose of coming to some arrangenisnt 
regarding the disposal and better treatment of prisoners: of 
war is-a matter of supreme interest to international lawy2rs. 
It has always -been understood hitherto: that the state of ar 
operates a complete severance of all relations betwen the 
belligerents except -that of pure force. Not only this, but many 
classes: of pre-war. treaties are’ avoided as between the Del- 
ligerents, and the common practice accordingly is to, re-eract 
pre-war treaties in or as an annexe to the treaty of peace. This 
barrier between the belligerents is the explanation of the com: 
mon practice (followed universally in the present.war) wharer 
by: the belligerents deal with each other through the intervension 
of neutral: powers:;, Apart. from this, the occasions for a more 
direst kind of intercourse are clearly defined and limited almost 
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entirely to distinctively military relations, such as agreements for 
capitulations, armistice, truces for burying the dead, safe-conducts, 
and pass-ports. This enumeration is that most commonly given’ 
by the authorities. Prof. Oppenheim in his treatise (Vol. II, p. 282) 
defines a ‘cartel’ in a manrer’ which, more nearly suggests the 
nature of the meeting now taking place. ‘ Cartels,’ he says, ‘ are 
conventions between belligerents concluded for the purpose of per- 
mitting certain kinds. of non-hostile: intercourse between one 
another such as would otherwise be prevented by: the: condition 
of war.’ The exchanges: of- prisoners which have already taken 
place were, no doubt, arranged or facilitated by cartels, 
But. it still remains that the present Hague meeting goes 
considerably further, and is, it is suggested, without precedent 
in the history of international law, Its importance does not ‘end 
there. It almost seems as if we are at last becoming emancipated 
‘from the chains of the old fashionéd diplomacy,’ which almost 
deliberately made it impossible for belligerents fairly: and squarely 
to talk out their causes of friction face to face. The new depart 
ture is one from which much may be hope t ‘in other direc- 
mons oon 


: Par 

The Privy Council and Indian ‘Appeals :—The following 
notice has been issued With regard to the hearing of appeals ; 
to the Privy Council :—.- | 

The Registrar of the Privy Council has had under considera- ; 
tion of arranging fixed dates throughout the year ‘for closing the 
lists of appeals to be heard during the four sittings ol the J udicial 
Committee of the Privy Counci. ` 

. At. the present time the sittings of the Judicial Committee ap- 
proximate closely to those of the High Court of Justice in England, 
which begin on January 11, nine days after Easter Sunday; nine 
days after Whit Sunday, and.on October 1912; in each year. The 
- Registrar, therefore, thinks that the convenience of suitors and 
their legal advisers throughout the Empire will be best met by 
requiring appeals for each'sitting to be set down for hearing one 
week before the above dates. This will enable practitioners, both 
in London and beyond the seas, to estimate with accurdcy the time 
within which records and printed cases should be completed, and - 
will also facilitate the service of case notices. .It is. proposed, in 
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; November of each. year, to -issuea -time-table containing ‘the four 
dates by which appeals intended.to be -heard during any a 
SHS of the following year must be set, down, ; 


In accordance with the above change in prachice the list of 
“business for the next autumn sittings will close’ on October’ 5. 


The Registrar has, therefore, to ask solicitors (especially. ve 
) engaged i in Canadian appeals) to be.so good as. to bring this notice 
to the attention of their professional clients abroad,.. so that they 
may ‘make their arrangements accordingly. 

xeo: 

The following metrical version of the recent case of Turner y. 
Coates, (1917) (86 L. J. K. B: 321) bas appeared in the columns 
of the Canada’ Law Journal :— 

Good Farmer Coates a colt orice had-of quite a tender age, 

It frisked about as colts will do, for colts are not quite sage; 

A walk, he thought, his colt should take all in the summer ait, 
And for to lead its infant steps he got a good old mare, 

And Bunce, a boy, to guide them right, he also did procure; .. 
And in the darkness of the night he thought they’d be secure. 


Behold the trio now do start upon their darksome way; . “< [stay’, 
“Young ‘Bunce with care the mare did lead—the colt behind did 
‘And ab he ambled in the dark a brilliant light appeared, 
Which terror struck into his heart and made him-most afeared, 
And when Miss Turner, on her «bike approached the startled colt, 
He straightway kicked her off her bike, and then away did bolt. 
To justice then away she went and asked that Farmer Coates 
Should, for the damage thus sustained,.shell out some. golden oats. 
The Judge looked-wise and stroked his beard, and said, ‘I do declare’ - 


The damage that your colt has done, now, ‘Coates, you must repair,” 
‘And thus said Lush and Bailache, JJ.; who on the case did sit, ` 
€ Coates for his want of care is bound to pay. the maid a bit.” 


The author of these lines i is Mr. George s. Holmsted, K. C., 
Benior Registrar ‘of the High Court at Osgoode Hall, who attained 
his 76th birthday a few weeks ago, a Ne go - 


-KA 


a 
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“The Lawyers and the War:—Few important Ministerial 
changes: have been: made during the war in which lawyers have 
not possessed a special intezest, and the most recent changes 
are not an exception to tke rule. With the appointment of Sir 
Edward Carson as a member of the War Cabinet, the number of 
lawyers among the five members of the Government in whose 
‘hands rests the supreme direction of the war has been increased 
to three, Mr. Llyod George and Lord Milner being the other two. 
Even in Germany, where the conspicuous part that lawyers are 
taking in the affairs of the Allies has been the subject of scornful 
comment, lawyers may claim to be playing a larger part in a fail- 
ing cause. Dr. Michaelis, the new Imperial Chancellor, is a law- 
yer of the professorial type:—Law Journal, July 21, 1917. . 


CONTEMPORARY LEGAL LITERATURE. 


In the Amercian Lazo, Bovis for May and June 1917, 
there are two articles of general interest, one on the Right of 
Asylum, especially with refezence to aliens, and another on Impedi- 
ments to Marriage. Right of Asylum is a very ancient institution. 
In the Hebrew or Mosaic Law we find reference to it. But it 
-protected only.innocent men. Notso the Greeks,and Romans. 
‘Their Temples. protected a-l kinds of refugees whether innocent 
or otherwise. During. the mediaeval times, there was.the right of 
sanctuary .in the churches.. The influence of ‘the church in 
protecting the alien has not been sufficiently noticed. | Nor is the 
service of the church in taking the edge off ‘slavery in Europe ` 
by affording protection to the runaway slave. The church did 
not protect heretics, dissenters and the excommunicated among 
their fold. So that other places of refuge had to: be found 
for victims of religious persecution. Under pressure, the church - 
excluded political offenders #rom the general right. However, it 
provided some special places for the protection of such people. 
Pope Alexander III, for example, established. “ truce of God” 
for the protection, not merely of monks, ecclesiastics and women 
but also for strangers, _merchants, peasants and even animals 
and” there ‘were numerous similar Papal bulls. Commercial and 
other advantages also contributed to the according ‘of spedial 
privileges to aliens. To-day ‘the most generally recogniged 
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instances, of the right of asylum are the right enjoyed by forsign’ 
Embassies and of foreign countriés generally as a limitation upon: 
the right of extradition of persons charged’ with crime. Extradition. 
treaties, as a rule, do not provide for religious and-political offences, 
The American colonies were started, in fact, to provide an asylum 
for people persecuted for religion in their own ‘country. They, 
in their turn, ‘strictly guarded this sacred right. Even the Immi- 
gration Bill recently passed in spite of 4 Presidential vetoes, 
expressly, exempts foreigners persecuted for their religion from the. 
literary test insisted on from allaliens coming to the United States 
of America. It is the glory of the British nation to have 
always afforded protection to -the political and religious exiles 
and the Immigration Act of 1905 while placing restrictions on 
foreign immigration, specially exempt those seeking admissicn 
solely to avoid prosecution or punishment on religious or political 
grounds or for an offence of a political or religious character. ` 


e “Impediments” to marriage are of various kinds. They 
may be classified as those based on consanguinity, affinity, religion, 
race, inequality of personal. status, crimes, ‘physical, defect and 
diseases. Prohibitidn on the ground of. consanguinity seems 
‘to be one of gradual growth. There was no such, restriction 
among the Scythians and the early Persians. Attila is said to have 
married his daugter. Egyptians married sisters. Harly Roman 
Law prohibited the marriage of second cousins ‘but there was a 
relaxation which permitted even first cousins to wed. The early 
bar between cousins arose from the fact that they lived together 
and treated each other as brother and sister, ‘The prohibitions were 
mot based on any physiological grounds. Sind Germany, Brazil and 
Chile, an uncle may marry his niece, not so in France, Belgium, A 
Italy, Denmark and’ Portugal unless a special dispensation is: 
obtained. In Great Britain, her colonies and dependencies, Japan and. 
Switzerland, persons related in nearer degree than first cousins’ 
cannot wed under any circumstances. This is the law of most of 
the states of the Union, and of Austria. In Russia, the prohibited 
degrees are calculated according to the principles of the religious 
body to which the parties belong. .According to Greek church, 
collaterals up to the sixth degree cannot marry. Adoption, where it 
is resognised, affords a, bar to intermarriage. Interdiction. by 
reason of affinity is derived from Levitical Law.and was given effect 
to in the codes of the song of Constantine. Interdictions in the direct. 
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Kine still receive universal sanction: but “the bars ‘in the’ collateral 
line: particulatly as:to'the tarriage ‘of the deceased wife's sister 
6r'the deceased’ husband's tolker there is the greatest ` diversity 
some - ‘countries ‘prohibiting the one and tót the other, others 
prohibiting or allowing beth. The- taking of holy orders is 
ain “absolute ‘prohibition’ according to the Catholic Church. A 
matter full of possibilities foz future international ‘discord ‘is the 
prohibition ‘of the marriages between members of entirely differ- 
ént races. “Taequility of personal status was ‘long a bar for instance 
the ‘marriage ' of a slave with a freeman or woman was long “préhi- 
Dited. ‘Among the Princes of Germany, equality of birth is a condi-" 
tion précedent to validity of marriage. Pre-contracts or betrothals, 
although their binding effect is Srno cening with time, : 
Yemain i in some countries. i 


The annus = lusts ‘or she year - dasi which. a widow: is’ 
required 40 remain unmarried originated in Rome and obtained a 
wide recognition though the Janon Law did not recognise it. ‘The 
only’ restrictions on a widower are in Sweden where he cannot 
remarry for six months after the death of his wife. Another of the’ 
Homan prohibitions which has obtained recognition is the prohibit-, 
ing of the marriage of an aculterous woman with her accomplice, ; 
Another ` restriction in Roman Law was on the guardian 
marrying the ward, but the English Law never recognised it. 
Idiocy, Impotence, Insanity and ‘Imbecility are- recognised 
impediments to marriage under all systems. Other physical 
infirmities . were not but are now recognised to be such 
under | some systems, for instance Sweden and Bulgaria prohibit 
marriage of _ persons suffering from venereal diseases; and 
Germany: and Denmark allow annulment. in case of concealment, 
Fraud and force in procuring consent or mistake as to identity 
of persons is ‘recognised to affect marriage but mistaken ideas 
as to personal qualities, fortune, religious belief, etc. are not grounds 
for annulment -though in Italy, Austria and- the United States 
ignorance of premarital pregrancy is a ground. 


In the Juridical Review for October (1916).—There is a’ 
plea putin for a Commercial Code for the British Empire, that is 
to say not merely uniformity of the law is: aimed at as in’ the 
United States of America but the same Jaw ‘enacted by the same, 
that is td say by the: Imperial ‘Legislature; `°- o- - touni 
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-In the-Harvard Law Review-. for” June (1917), ` Professor 
Dicey deals in one'of the leading articles. with the new’ English 
War Cabinet’as:a constitutional experiment... The new Cabinet 
unlike the old of which Bagehot wrote’ does not contain anything 
like the whole body of high Government officials or of the-men 
who at the present moment are the parliamentary leaders of tha . 
-party which command a majority in the House of Commons 
whilst the ministers who are part of the Ministry but are: net 
part of the-Cabinet hold among them most of the high offices which ` 
entitled their holders previously to a seat in the Cabinet, Ia 
another article, Professor Lee pleads for Codification of the com- 
mon law with a view to make if more intelligible and hence more 
acceptable to the-other people of the world. 


In another article, Professor Wigmore recommends an 
alteration’in the methods of study in Harvard where law is studied 
on the-Case Study-system. This, he thinks, is inadequate. Law, ke 
says, is dealt with in nature and in thought by six distinct. mental 
activities or” processes—(1) the analytic, (2)-the historic; (8) tke 
legislative, (4) the synthetic, (5) the comparative, and-(6)'the opera- 
tive. These processes have greater ‘or less importance -at different 
epochs of.a,community’s legal life and that in .the present' .epoch 
the. second, third; fourth and fifth are relatively more. important 
than the others. The case study system mainly devotes itself. to the’ 
analytic process. He recommends, therefore, the devoting of more 
time to the other processes, that is to say, to the study of Legal 
History, Roman Law, Contemporary Legislation, J urisprudence 
and ‘International Law.. l i 


Another article in the Harvard Law Review is devoted, to 
discriminating good from bad trusts. The term “ trusts” hes 
now come to refer to extensive combinations of capital in the Com- 
mercial and Industrial world, giving them “a preponderant position 
in a given industry.” Unlawful purposes and’ practices more 
or less accompanied all big combinations and hence combins- 
tion came in itself to be distrusted. But in fact, combination may 
do immense good up to a certain stage and the writer thinks that 
sufficient protection is afforded to the public if every combination 
having preponderant position at the time it is ‘organised is made to 
bear the burden of proving that it'is innocent of all guch purposes 
and practices. 


J5 
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In the University of Pennsylvania Law Review, a writer 
deals with the decline of : traditionalism and individualism in all 
arts and sciences including law. Principles are now developed from 
observation and experiment, they are being, judged by their 
workability and the interests now being increasingly served are 
those af society. The last quality is evidenced by the new 
nomenclature, social philosophy, social justice, social legislation 
and sociological jurisprudence. 


\ 


BOOK REVIEWS 


INDIAN Ratnuways-Act, by Dayabhai and Bopatlal, 2nd 
Edition, 1917. Bs. 14. ; 


We have great pleasure in announcing the second edition 
of the commentaries on the Indian Railways Act by Messrs. 
Dayabhai and Bopatlal. The first edition of the book ‘will 
be. familiar to our readers. So we need only say that in the 
book under review the first ecition has been thoroughly revised 
and the cases both English and Indian are brought up to date. 
The authors have also included the general ‘rules sanctioned by 
the Government of India and rules relating to explosives. and 
dangerous goods. We would Łeartily recommend the book toall 
having to do with the Bailway law. 





THE CURRENT INDEX oF INDIAN CASES FOR ae (CRI- 
MINAL) ; The Law Printing House, Madras. 


The publication of the Digest of the Indian Cases has. been’ 
long before the legal public and has been so much appreciated 
that we need only say that the publication for 1916 fully main- 
tains the traditions of its predeczssors. 


‘The Madras Law. Journal. 


agama amana, 
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THE LATE Mr. J. L. ROSARIO. . 

"It is with deep regret that we record the death of Mr. J oha 
Leonard Rosario at his residence at Egmore on 4th September 
1917, after a brief illness, at the age of sixty-nine. He took his 
degree in Law in 1870 and began to practice goon after. At tke 
time of his death, he had put in, more than forty-seven years’ prac- 
tice at the bar and his friends were looking forward with eagerness 
to his golden jubilee ag a lawyer and from his steady habits ard 
general health, there, was no ground for being otherwise than 
confident that he would live to celebrate it. But it was not to be, 
He began practice at Malabar. and only later on in 1899, he 
came to Madras. While at Malabar, he achieved for himself a 
reputation the like of which has not been witnessed in that 
District either before or since. At Madras also, he commanded 
extensive practice. He acted as Government Pleader and Public 
Prosecutor and for a time, he also officiated as Advocat- 
‘General, He was for some years President of the Vakils’ 
Association. He was highly respected at the bar and kis 
genial disposition and kindly manners made’ him very popular 
among the profession. He mixed freely with thej Junior mem- 
bers of the profession and, in so doing, he never felt or showed 
that he was condescending. He had a keen sense of humour 
and his long and varied experience supplied him with a fund 
of anecdotes with which he used to enliven .his conyer- 
sation. In advocacy, clear statement was his forté. He was 
always moderate but for that very reason, ‘whenever he 
pressed a point, it remarkably told. He used to read Lis 
cases long before they were posted.and he made very clear and 
careful notes. Those that had to instruct him had very little 
to do in the matter of posting him up with the facts of the 
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case. He did not believe in copious citation but that was 
not for want of research for those that knew him could tell that 
he had his own index of al the cases even the most up-to-date. 
One of the last things he did while conscious was to bring his 
index up-to-date and when he was reminded of his condition, he 
is reported to have said—“ wkat is to happen, will happen. In the 
meanwhile let us do our work.” This, in a marked degree, 
llustrates the “temper of the late Mr. Rosario. He did his duty 
without reference to the ecnsequence. One of the first cases in 
` which he.appeared, he use to say, was one against a judicial 
officer. No one would. appear for the plaintiff but when he ap- 
_ proached young Mr. Rosario, he readily took up his case though 
dissuaded by his friends at the bar who pointed out to him the 
disastrous consequences it may have upon his practice. Far from 
having that. effect, that case made his reputation and his practice 
was once for all secured-fcor him. The very judicial officer 
against whom he appeared conceived a regard for him. He 
was very fair as an Advocate and scrupulously accurate in his 
facts. He had an almost religious regard for the accuracy of his 
accounts with’ respect to his client’s money. Up to the last, he 
maintained a'double set of accounts. One used to be written up at 
the office by his clerks and another he used to write up himself 
after checking every item in the office’ account. Truly, as the 
learned Chief Justice observed “his ideal of advocacy was so high 
that it must have raised the level of the profession generally.” 


The Madras Law Journal. 


F 
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THE URLAM WAT2R-CESS CASE. 


h (Kandukuri Balasurya Prasada Raov. The Secretary of Staze 
for India : 33 M..L. J. 144.) 


Out of the-large mass of litigation that has arisen, in this 
Presidency during the last decade, in consequence of the rigorous 
application, by the Government of a particular interpretation — 
placed by them on the Madras Irzigation Cess Act, the present ` 
case was the first to reach the highest Court of Appeal and 
, the decision has long- been eagerly looked forward to, in the 
confident expectation that their Loriships will reverse the deci- 
sion of the High Court based on what was felt at the time to >e 
an untenable theory. The numerous reported decisions of 
the Madras High Court subsequent to that in the Urlam case 1, 
bear testimony to the difficulties and -uncertainties that beset tae 
construction and the application of the Act but they also disclege 
a strong body of Judicial opinion against the extreme view enwn- - 
ciated by the High Court in the Urlam case. We cannot halp 
feeling that the decision of the Jud.cial Committee now before us - 
does not altogether fulfil the expectations of the public and the 
profession as to the points likely to >e settled thereby. Judging from 
the notes of. the argument before tiem (so far as they are available 
to us) numerous questions seemto have been pressed upon tkeir 
Lordships, but the decision is rested on a narrow ground end 
their Lordships do not even indicate the inclination of their opinion 
on certain interesting questions suggested in the judgment itgalf. 
But such, as it is, the decision is oné of considerable importance to 
the Zemindaries in the Presidency, not merely because of its effect 
on the application of the Water-Cess Act but also on accoun: of 
its’bearing on the large question of the irrigation rights of Zemin- 
dars, which is likely to come up for discussion at an early date, 
in connection with the proposed Irrigation Bill of the Macras 
Government. 

The principal questions that have arisen in connection with 
the Irrigation Cess Act may be conveniently grouped under the 


i. (1910) I È R. 84 M. 295. 
Ji > 
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following. heads: (1) whether the application~of the Act is to be 
confined to cases indicated by she Preamble, viz., those in which 
the irrigation ‘takes place” ‘ from woes constructed or improved 
by Government.” 

(2) If that is not to be the case, what is the meaning of the 

expression, river, stream, or channel belonging to Government, and 
_ < (8) What is the nature cf the “ Engagement” referred to 
in the proviso and how is the fact or the extent of such engage. 
ment to be established. 
“ Other questions relating 49 the procedure under the Act such 
ais, for instance, the period, wishin which the cess should if; at ‘all, 

. be imposed, (see forinstance, Zemindar of Nuzvid v. Secretary of 

- State 1), the conditions which the Revenue Officers have to satisfy 
themselves about, before imporing a cess. etc., have algo formed the 
subject of J udicial discussion, tut they may be left alone for mae 
présent. 

On the first of the quest ons above stated, which may be 
conveniently described as the ‘ restrictive constr uction’ of the Act 
Mr. Justice Sankaran Nair’s view practically stands alone. The 
body of S. 1 of the Act is underiably quite general dnd the Judicial 
Committee referring to the lim-tation inferable from the language 
of the Preamble expressly state that “this does not seem to be ‘the 
effect of ‘the first section,” and they’ proceed to amplify that . 
bservation in a manner Which leaves no doubt as to their opinion. 

The second question may ia turn be sub-divided somewhat as 
follows:—-(a) what is the basis of Government ‘ownership, and as a 
slightly different aspect of it, what is the subject of ownership, that 
is, whether the ownership contemplated by the Cess Act is the owner- 
ship of the bed or merely that of the water and this involves the 
further quéstion whether and how far the one is separable from 
the other. 
` (b) What exactly’ is the ‘peculiarity. of the law i in India or in ` 
the position of the State in Inda in respect of this matter. 

_(c) What is the true scope and effect of the declaration of 

; State ownership . of running. end standing water &c:, in S. 2 ‘of 
Madras ’ Act III of 1905, and how far can it be relied on in the 
interpretation of the Irrigation Cess Act. ; 
NA What is the effect of tha commingling of water admittedly 
the subject of private ‘ownership with water. not shown to be such, 
eee a MRS aso) ga D 2 e 


x st 
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Of these several. points (a), and (e) were decided by the High - 
Gourt in the Urlam case substantially to the following effect :— - 


_ That the ownership. contemplated by the Act is that of the 
“body of water: forming thé river” and is independent of the. 
ownership of the bed and that S: 2 of Act III of 1905 contains a 
declaration, relevent to the present purpose, vesting in the Govern- 
ment the property in all waters not belonging to any-one else. Cn 
both these points later decisions of the High Coutt ‘have not - 
uniformly followed this view, ‘Thus, to take a comparative y 
recent instance, in Secretary of State v. Maharaja of Bobbitt 1; 
Wallis, C.J ., held that Act IIL of 1905 was ‘clearly intended: 
by the Legislature to be used in the interpretation of Act VIL2f . - 
1865, and on this point he purported to follow the decision: of the 
Full Bench in Secretary of State v. J anakiramayya ? But he 
digagreed with the “extreme view” taken in the Urlam case 1s 
- to the effect of Act III of 1905 and held that ina case in which’ 
‘“ both banks and the whole bed at the place in question” belonged 
to a private owner and not to Government, the river would not De 
a Government stream within the meaning of Act VII of 1865. 
On this last mentioned point. Seshagiri Aiyar,’ J, concurred 

- but as to the application of Act III of 1903 his judgment contains 
“ no-clear indication of his opinion. A different’ view as to the 
applicability of Act IIL of 1905 in, the present connection will be 
found in the judgment of Abdur Rahim, J., in an even more recent 
case, (Secretary of State v. Ambalavana Pandara Sannadhi *),. 
not to mention the opinion consistently maintained by Sankaran 


Nair, J. in his several ‘decisions on this subject. | 


‘On the question of the connéction between.the ownership of 
the bed of the stream‘and that of the- water; a further diffiou ty, 
arises where one bank of the stream belongs to the Government. 
and the other bank to a private owner. : This, is illustrated by the: 
difference of opinion between Sadasiva Aiyar, J., on the one hand 
and Oldfield and Bakewell, JJ., on the other ‘in Secretary of State 
v. Janakiramayya 1. It may be pointed out in. passing that in 
the last mentioned case Sadasiva Aiyar, J., regards the declarat.on ` 
- in Act IfT-of 1905 not as enunciating a-doctrine of substantive Ew 


but rather as laying down arule of evidence. `` 








1, (1918) 80, Ms Th-J:-168:—~ won. 8. (1915) 29 M, Ta 1889. 
i 9, (1917) 98 M. I» J. 415. ara 
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With reference to sub-head (b), the principal arguments on 
behalf of Government are tkat the English doctrine of ‘running 
water not being, as such, the subject of ownership should not be 
extended to India, nor the doctrine that the ownership of the bank 
of.a stream carries a right of ownership in the-bed ad medium 
filum. It has also been contended that the Cemmon law right of 
the State.in India to control irrigation is an argument against 
private ownership in respect of natural streams and has in 
any, event an important bearing on the question of the right 
of the Government to levy a cess under Act VII of 1865.. It 
can scarcely be said that these contentions have been definitely 
decided by the Madras High Court one way or the other ; but they 
have been adyerted to, now and then in the course of some of its 
judgments. 

As to the question raised ander sub- head (d) supra, the deci: 
sion in Secretary of State v, Swami Narathiswarar 1, marks one 
point of view, see also Secretary of State v. Ambidianane 2, But 
it may be worth while noting that it rests on the hypothesis thas 
“Act VIL of 1865 is not based upon any theory of the ownership 
of the bed of a bank or water-course being the foundation of a 
` right to use the water free of charge.” Some observations germane 
to this question and indicating 2ertain necessary limitations to the | , 
claim based on the mixing up of water in a Government stream 
with that in a private source will be found in the judgment of 
Abdur Rahim, J. in Secretary 2f State v. Ambalavana 8. 

We may now proceed to ses whether and how far the several 
points above indicated as arising under the main head No. (2)'are 
affected by any pronouncement cf the J udicial Committee in the case 
under notice. The subject is adverted to in one paragraph of the judg- 
ment but even that rather mensions the difficulties and possibilities 
of the subject than helps to solve any. Their Lordships assume 
that under the English Jaw the ownership of a river by the state, 
“would probably connote a Government ownership of the bed or 
the banks”, but then go on to add that, “it is quite possible that 
the law of the Madras Presidency recognises some proprietary 
right on the part of Government in the water flowing in rivers 
and streams”. ‘They seem to recognise what may conveniently 
be described as the prerogative right of the State in Ind ia to 
‘control “irrigition, but they do not evidently go the length of 


1. (1910) 1. L. R. 84 M. 2 2. a0). L. R. 84 M. 366. 
3. Gan £3 M. L. J. 415 
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accepting the contention urged on behalf of Government that thig 
itself is the kind of ownership that justifies the levy of a cess 
under Act VII of 1865. With reference to Act III of 1905 it 
does not appear that their Lordships accept the limited construc- 
tion placed upon the declaration in S. 2 thereof by some of the 
Judges in Madras, viz., that having regard to the main purpose of 
the Act it must be held to relate only to the ownership of the 
land forming the bed and not to the ownership ofthe water 
thereon. But they seem to feel gřave doubts as to the propriety 
of relying on that declaration for the purpose of the interpretation. 
or application of the Cess Act; for, as pointed out by them the true 
relation of the “ natural and easement rights” saved in Act III of 
1905 to the theoretical ownership of the Government therein 
declared will be “a nice problem”, if the latter is to be made 
the basis’ of the right to levy a cess. Their Lordships’ hesitation 
in deciding upon the applicability of English rules in this country 
. is further illustrated by the observation in another part of the 
judgment where, dealing with the effect of the grant of the Zemin- 
dary on the ownership of the bed of a stream forming its boundary. 
they guardedly say, “if the principles of English law governing 
the grant of land bounded by a stream or river be applicable in the 
Madras Presidency,” the grant would also’ comprise, “the rivez 
bed, usque ad medium filum.” They ultimately content them- 
selves With holding that the effect of the permanent’ settlemen3 
was to vest in the Zemindar the channels within the Zemindar~ 
with the head sluices, where they are also situated within the 
Zemindary limit. We may observe in passing ‘that even this 
- limited conclusion and the inference drawn therefrom ag.to: tha 
water rights possessed by the Zemindar, substantially overrules 
the view of the majority in Secretary of State for India <. 
Janakiramayya 1. p 
The third question of “ engagement, ” arising under the first 
proviso to 8. 1 of Act VII of 1865 has proved no simpler than tha 
points discussed supra. In view of numerous decisions on the 
point it will scarcely be right to understand that term as connot- 
ing something in the nature of a contract even allowing for a. wide 
application of the theory of ‘ implied” contract, In his judgment in 
Zemindar of Kapileswaram v. Secretary of State 2,Sankaran Nair 
J. attempts to trace the origin of the use of the term, ‘ engagement i 


1. (1916) 29 M. D, J, 880. ` 2 918) L D. K. 87 M. 385. 
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in connection with the subject of water-cess. But we venture to 
think ‘that it would be scarcely safe to limit the connotation of 
that-term as used in the Act by reference tothe forrespondence 
adverted to by the learned Judge. The questions for consideration 
under this head may be roughly classified as hereunder: (a), the 
circumstances from which an engagement may be implied, 

‘(b) the extent of the engagement in each particular case, and 

(c) the relation. of private rights to take water (whether natu- 
ral or prescriptive, whether acquired by grant or otherwise) to the 
theory of ‘ engagement "which alone will under the Act secure 
exemption from payment of cess. go ek 

Tt will be obvious that doints (a) and (b) supra are substan- 
tially questions of fact likely to vary with the circumstances of each 
case. But there are certam general considerations ` that. have 
weighed with the Courts in India in dealing with these questions 
and they may be briefly adverted to, here. The extreme conten- 
tion has sometimes been : pat forward on behalf of Government 
that, an engagement, to come within the Act, must be not merely 
an engagement to supply water, but one to do so free of charge. 
‘This’ has not found any general acceptance and the observations 
of the Privy Council, to be presently noticed, practically set this 
‘point at rest. The Government have generally conceded that the 
‘permanent settlement in tha case of Zemindaris and the Inam 
Settlement in the case of Inams, constitute an engagement within 
'the'meaning of the Act-and the principal controversy under this 
head has been as to the esient of the rights secured by such 
‘engagement. But several cases have arisen not falling under. one 
or the other of these heads, in which the question was whether an 
‘engagement could be implied for the purpose of the Act from 
decrees or other transactions’ securing certain water rights to 
private parties as against the Government..’ This matter can 
conveniently be dealt with under the third sub-head. 

On the question of the extent of the engagement to be implied 
‘from the Permanent Settlement or the Inam Settlement, the con- 
+ention of the Government wich has in the majority of cases found 
‘acceptance with the Madras High Court, may be said to be embodied ` 
‘in their well-known theory of Mamul wet, i.e.,that it is limited to the 
‘area cultivated as wet, at the time of the settlement. It is on this 
point that the decision of the Privy Council in the case.. under 

notice has-a substantial bearing. i l 
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Turning now to the judgment of the Privy Council, it is clear 
that as to the nature of the engagement required by the Act, 
` their Lordships refuse to accept the contention that there must be 
an express contract that the supply ‘should be free from anything 
in the nature of a future tax’. But their further observations on 
the point are not quite easy to follow. The practical result however 
of their Lordships’ view is, as stated in another part of the judg- 
mient this, viz., “that to the extent to which the right to take and 
use water from a Government source is, “part of or appurtenant 
tothe property in respect of which he (the Zemindar) pays 
a single jumma or peishcush, no cess can be levied under the Act 
in respect of, the water which he is so entitled to take and use.” 
This statement can be applied only to cases of Zemindars and even 
there, it only transfers the hea! of the problem from the first 
step to the second. 

In determining the extent of rights accruing to the Zemindar 
under the Permanent Settlement many of the Madras Cases have 
préceeded on far too narrow a ground, by confining their attention. 
to the terms of the sanad.. And one view almost consistently 
enforced. by the Madras High Court in this connection is that the 
grant under the sanad is to. be construed as referring only to the 
items ‘of revenue actually accruing at the time and as such, taken 
into account in fixing the assessment. On-both these points the 
Judicial Committee lay down a more liberal rule. ‘The true effect 
of the settlement or the grant, they seek to gather, from the 
terms of the grant, “taken in connection -with the circumstances 
existing when. it was made”. They recognise that the Kabuliyas 
“does not mention any water rights. It does not even. refer to 
the -existence of main or branch or; subsidiary channels or of 
tanks or reservoirs in the several, villages.” But this does no; 
deter them from holding not merely that the channels etc. in tha 
Zemindari became vested in the Zemindar by virtue of the settle- 
ment but also that, as a result thereof, the Zemindar obtained 3 
right to take water by those channels,. limited only by the physical 
conditions of the channel, weir, etc, and not by the purposes fæ 
which, or the extent to which, the water has been, used prior to 
the date of the grant. Theit Lordships take full. account of. tke 
policy. and objects of the Permanent Settlement and the intention 
of Government gatherable from. the nature and circumstances of. 
the grant, that the water available fiom the Reese system thug 
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granted, “should be used to the utmost extent for the purpose of 
improving the estates and increasing the population or wealth of 
the district.” They also point out the anomaly of the view adopt- 
ed by the High Court that “though the channels, branch chan- 
nels and works constituting the irrigation system were included in 
the grant no-right to use such system passed atall.” This 
last observation, though mixed up with the question of the inter- 
pretation of the engagement, sounds as if their Lordships were 
not prepared to give their approval to the theory that would alto- 
gether divorce the right to the use of the water in a channel from 
the ownership of the channel and its accessory works. In ascer- 
taining the extent of the grant, the Judicial Committee emphasise 
the distinction between cases in which a grant of land is made with 
the channels passing thereon and those in- which the land alone 
is granted reserving the channel. It is only in the latter case 
that the principle of continuous and apparent easements will come 
into play and the right of the grantee will be limited- by the extent 
of. user at the time of the grant. In the former case, on the otfer 
hand, the grantee’s right would be measured by the capacity of the 
channel and so long as he is’ within that limit, the grantor has 
nothing to do with the use to which the grantee may put the 
water. This distinction would furnish a basis for reconciling some 
of the Indian decisions which at first sight may seem conflicting; 
"but there can be no doubt thai their Lordships’ decision on this point 


substantially reverses the theory hitherto generally applied by 
the Madras High Court. 


As to the argument based on the elements that entered into 
the calculation of the permanent assessments their Lordships 
clearly’ point out its fallacy and answer it saying that, “the 
property taken into account in arriving at the Jammai is by no 
means necessarily the same as the property upon which the 
Jamma is chargeable and all that is chargeable with the jamma, 
is included in the grant.” They also draw attention to the proba- 
bility that in fixing the peischush at the time of the permanent 
settlement the officers of Goverriment would have taken into account 
the possibility of improving cultivation by means of the irrigation 
system comprised in the grant. These considerations will, 
as pointed out at the outset of this article, have a material 
bearing on the principles underlying some of the provisions in 
the proposed: Irrigation’ Bill-of the Madras Government, To say 
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the least, it will be difficult to reconcile the extent ‘of irrigation 
rights herein recognised in favour of Zemindars, with the clauses 
of the bill that seem aan to limit their rights by their user 
at a particular time. 


Before. taking leave of this subject it has to be pointed out 
that the line of reasoning adopted by their Lordships does not 
furnish sufficient guidance for the determination of cases not cover- 
ed by a permanent settlement sanad, nor in fact even of all cases“ 
of permanent settlements. It is clear that the configuration of 
the lands granted, their situation in relation to the river- constitut- 
ing the source of supply and the nature and conditions of the 
supply channels including their relation to lands other than those 
comprised in the grant will be important elements in determining 
the extent of rights granted in each particular case. The position 
of Inamdars will thus necessarily be one of great uncertainty. 
The decision would be useful in such cases -only in so far 
as it overrules: the mamul wet theory as a rule of general 
applicability. 


Coming now to the only remaining question, we cannot help 
regretting that their Lordships, while realising some at least of 
the problems arising in connection with the relation between (1) 
limited rights of private owners to take water from a “Govern- 
ment stream and (2) the liability. to pay cess even in respect of such 
‘user afford no light to help us in solving such problems. The 

contention on behalf of Government has generally been that sort 
of the ‘engagement’ referred to in the Aci, the existence of a 
right to take or use water from a Government source will not 
exeropt the person so taking or using it from liability to pay cess. 
Decisions of the Madras High Court have held that where by 
grant,or prescription or by, any other arrangement or by decree 
of Court, a person’ has an absolute right to a specific share or 
quantity of water out of a larger whole he should not be charged 
water-cess in respect of any user that he may make out of that 
share or quantity. See Venkatasimhadri v. Secretary of State 1 
and the cases there referred to. It will be noticed that .such 
fractional right will not prevent the stream or other source being 
a Government source within the meaning of the Act and the ` 
obvious injustice of levying water cess in such a case can be 
avoided only by bringing into operation the. proviso to S. 1 and 











“4, (1914) 1 L. B. 39M. 67,7 ` 
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implying an engagement, though there may be no foundation, ia 
fact, for such an implication. It ‘will also be seen that such a 
case will be an exception to the rule stated in some of the deci- 
sions, that the mixing of Government water with that in a 
private source or supply, will infect the whole as it were, making 
it a Government source. But where there is no right of ownership 
in the water but a right as against the Government to a supply of 
water whether by way of easement or otherwise, the question 
presents some difficulties. In an earlier stage of the case of Secre- 
tary of State v. Maharajacf Bobbili 1, Sir Arnold White, C.J. and 
Oldfield, J. held that even :n cases in which Government may be 
under an obligation to supply water for the irrigation of particular 
lands, “ it does not follow that Government are not entitled to 
levy a tax for the use of thə water.” In that case the obligation 
arose from certain transactions between the private owner and 
the predecessor in title of the Government, who was the 
owner of a neighbouring “emindari, since forfeited to Govern- 
ment. The generality of the view thus enunciated cannot, it 
seems to us, be maintained in view of the manner in which 
the decision of the Judicial Sommittee deals with the circumstance 
of the acquisition by Goveznment of some of the Zemindaries 
originally granted along wich Urlam. Their, Lordships seem to 
be clearly of opinion that if prior to such , acquisition the Cess 
Act could not have been applied, “the accident” of such acquisi- 
tion can make no difference. l 


SUMMARY OF ENGLISH CASES. 


In re Suarez. Suarez v. Suarez, (1917) 2 Ch, 181. 

International Law—Foreign Ambassador—Submission to 
jurisdiction of local courts dawn to judgment in a cause—Writ of 
sequestration—Clavm of privilege—Diplomatic Privileges Act 
1708 (7 Anne, C. 18), 

A foreign Ambassador resident in England is entitled to 
complete immunity from the jurisdiction of the local courts except | 
in cases in which he submits to or invites the jurisdiction. But an 
Ambassador submitting to the jurisdiction of the court down to the 
judgment in a cause, can, even when an order working out the 


— 





1. (1915) 80 M. L- J. 163. 
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judgment has been made determining his liability to pay, assert 
his immunity from process by way of execution and set up the 
statute of Anneas an answer to an appnestion for leave to. issue 
execution: 





In re Fried Krupp Action Gesellchaft: (1917) 2 Ch. 188. 

Foreign Law—Recognition of, by British Courts—Contract 
between German subject and persons residing in Great Britain, 
not being enenwes—German ordinance pi ak ang payment of 
interest on debts. due to enemy. 


Somet.me after the declaration of war between Great Britain 
and Germany, a German ordinance was passed forbidding trang- 
mission of funds to Great Britain and Ireland and providing that 
the date for satisfaction of claims relating to property in favour of 
persons or corporate bodies having their domicile or place of 
business in those areas was to be deemed postponed till further 
notige. It was also laid down that no interest could be claimed 
in respect of the period during which the postponement continued, 

Held, in construing a contract between a German subject 
and a person resident in “England, though it was common ground 
‘between the parties that their rights were to be regulated by 
German law, that the ordinance was not part of the ordinary 
German law, and, so far as it cancelled the liability for interest, 
would not be recognised by English Courts. Even if such an 
ordinance were treated as part of that law, no such essentially 
one-sided development of that system could have been within the 
contemplation of either party to the contract at the time when 


they entered it and agreed that their rights thereunder were to 


be regulated by German law. Further, the German ordinance 
with its marked bias in favour of German nationals i against British 
subjects could cast no disability upon a person against whom its 
provisions are directed. 


aran 


Burch v. Farrows Bank Limited, 1917, 1 Ch. 606. 

Lessor and lessee—Lease for a term of years—covenants for 
repairs by Lessee—Power given to Lessee to determine Lease 
—Breach of covenant—Notice to Lessor to determine Lease— 
Repairs commenced, shortly before and completed shortly after the 
date for the deter mination of the Lease—Condition precedent—- 


Notice, effect of. 


A 
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A lease for 21 years contained the usual covenants to repair 
and to keep and deliver up in good and tenantable condition the 
premises, with a proviso that “if the “Lessee should desire to de- 
termine his lease at the sxpiration of the first three, seven, or 
fourteen years of the term thereby granted and of such desire 
‘shall give ‘to the lessor siz calendar months’ previous notice in 
writing and ‘pay all the reat and perform all the covenants herein 
before reserved and contained............, this lease shall absolutely 
cease and determine, but without prejudice to the remedies of either 
of the parties hereto against the other in respect of any antecedent 
claim or breach of covenant.” In pursuance of this proviso, the 
lessee gave the lessor a six months’ notice to determine the lease 
at the end of the seventh year, but possession was not given him 
on that date, The premises were at that time, in the occupation 
of an under-tenant of the lessee. The lessee commenced repairs 
shottly before, and complsted only shortly after, that date. In 
an action by the lessor to declare that the notice was invalid and 
the lease’ existing on the allegation that the lessee continued in 
possession after the expiry of the term specified in the notice and 
‘had failed to perform the repairing covenants prior to that date: 

Held; that the language used made the performance of all the 
covenants a condition precedent to the determination of the term ; 
that words such as “ withcut prejudice, etc.” reserving a right on 
the part of the landlord to sue notwithstanding the determination 
of the term were not sufficient to modify the meaning of words 
creating the condition; and that the condition not having been 
fulfilled, the notice was invalid and the lease had not determined. 

Grey vy. Friar (1854) 4 H. L. C. 565 followed. 





Lee v. Rayson, 1917, 1 Ch. 613. 

Rescisstion—Contract — Vendor and purchaser — Freehold 
ground rents—Ezisting tenancies — Miscdescription—Mis-state- 
‘ment or error in the aetna en of the prone ane or 
material. 

By an agreement in writing a vendor agreed to sell aid a 
purchaser agreed to purchase thirteen free-hold houses let on six 
leases for a term of ninety-nine years at rents amounting in the 
aggregate to T2£ per annum. In the contract one pair of houses 
was described as let at 11£. 10s. per annum ; each of the next 
~ four pairs at 11£ per annum; and the last three houses at 
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16£ 10s. per annum. But from the-abstract of title it appear- 
ed that a title was deduced to twelve ground rents of 5£ 1s. 
each, and one of 6 £ each tent issuing only out of, and ‘secured. 
by, one of the thirteen houses, instead of the six rents mentioned 
in the agreement. There was a provision, however, in the agree- 
ment to the effect that “ if there be any mis-statement or error: 
in the description of the premises, no compensation should: be 
allowed, nor should the same annul the sale.” < ; 
In an action by the purchaser to rescind the contract on the 
ground of misdescription, held, that the property agreed to be 
sold was substantially different from that ‘which the vendor 
offered to convey ; and the purchaser was entitled to rescission. 
“In deciding whether the purchaser is getting substantially 
that which he bargained for, the court is bound to consider every ` 
incident by which the property offered to be assured’ can be 
differentiated from that contracted for the sum of these ` irci“ 
„dents really alters the subject-matter, then the purchaser can. 
repudiate the contract ; if, on the other hand, the subject” ‘matter 
remains unaffected, or so little affected as to be substantially 
that which was agreed to be sold, then the purchaser must be 
held to his contract.” 2° 
In re National Live Stock Insurance Co. Ltd., In re Naticnal 
‘General Insurance Co: Ltd., 1917 Ch. D. Vol. 1, p. 628. ; 
Admimstr ation—Two insolvent companies— Winding up 
Cross-claims—Each company to clear up tts debt to the ‘other: < 
before claiming for a share in assets—Ligquidator at liberty to. 
distribute assets among creditors of each company other than. the 
Debtor Company. > 
Two companies were in liquidation. ‘The plaintiff company. 
was indebted to the otherin 31,250£ for balance of accounts. 
and money but the Deft. Company was itself indebted to the Pli. 
Company in 28,325£ for arrears of calls. ‘The Piff. Co., socght 
to distribute the sum of about 4000£ in its hands by way of first 
interim ‘dividend amongst its creditors other than the Deft. Co. 
‘According to the evidence of the liquidator (who was the sme 
person for both companies), the assets and liabilities of each com- 
pany were such that there was no prospect of more than a few 
shillings in the pound being paid by way of dividend amongst the 
creditors of either Conapany, and consequently, if each company 


= 
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was first bound to satisfy in-ful.the amount of its indebtedness 
.to the other, there was no prospect of either company becoming. 
entitled to receive a cash dividend in the liquidation of the other. . 

Held, that neither company was in a position to receive any 
cash dividend in the winding uz of the other; and that the liqui- 
dator should be left at liberty to distribute its available assets in 
payment of dividends : to the creditors other than the debtor com: 
panies. 

In re- Rhodesia _ Goldfields, (1910) 1 Ch. 239 referred to 
and followed. | 





. Hopkinson v. Mortimer Harley and Co. Ltd. 1917, 1 Ch. 646, 

-Company—Articles—Reso!ution for alteration of an Article 
—Validity of — Lien to be created on fully paid deferred 
shares—Forfeiture for debis—Power ultra vires—LIllegal reduc- 
tion of the capital—Clog on—Lquity of Redemption. 

The plaintiff was a holder of 100 fully paid deferred shares 

in a company. According to Art. 22 of the Articles of Associations 
of a company, it had a first lien upon all the shires “other than 
fully paid shares,” of a member for debts, liabilities and engage- 
ments of such ‘member. A special resolution was brought in an 
extraordinary general meeting to the effect that the words “ other 
than fully paid shares” should be struck out from that article. 
The effect of this alteration would be to create in favour of the 
company a first lien on all ths’ shares. Art. 23 provided that 
the Board of Directors might səll the shares for the purpose of 
enforcing the lien and might alane by a resolution to that effect, 
: forfeit the shares subject tosuch-lien. The Plaintiff requested the 
Directors by a letter to abandon zhe special resolution and on their 
refusal to comply be issued his writ. The Directors nevertheless 
held the meeting and passed the resolution, The Plff. claimed 
a declaration that -the resolution passed by the .Directors was 
ultra vires and illegal and that fully paid shares were not liable 
to ferfeiture for ‘debts thog there had been no threat to forfeit 
the Plff’s. - shares. : 

Held, (1) That the PIE was fob EME in coming to the 
Court a8 his rights had already been invaded and his property 
damaged.’ 

(2) That: under this power the iala for debts due from 
à member*generally, as distinct from those due, from him as a 
gontributoty, would amount to an illegal reduction of capital, 
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(3) That the lien wasan equitable: charge in the nature of 
a-mortgage and therefore the power to ferfeit the plaintiff's shares: 
on his failure to reedem ona seven days’ notice was a clog an 
the Equity of Redemption and as such invalid and ultra vires. 

(4) That the Plff, was therefore entitled to the declaration 


` Fowler v. Midland Electric Co-operation for Power distribu- i 
tion Lid. 1917, 1 Ch.-656. ; 

Company—Debenture— Payment off—No place fa for 
payment in the debenture—Death of Debenture-holder—Eaecutor 
‘delay in registration of probate immaterial—No legal tender— 
Company liable for interest up to date of payment. ; 

A certain lady was entitled: to certain debentures, the prin- 
` cipal sum with a premium being made payable on June 30, 1913. 
A condition in thé debentures stated that in the event of the deash 
of the. registered holder of any debenture, his executor or admin:s- 
trator should be the only person entitled to payment. The lady was 
the registered holder ‘of these debentures. She died before June - 
40, 1913 and the cheque for interest warrant for half-year endiag 
June 30 was returned with that information. ‘Then, one of tie 

executors about whom information was given by the bank was 
applied to, but he said he had renounced the executorship; gave 
the name of the piher executor who did prove; Nothing mcre 
happened ; no communication whatever was made by the company. 
to the other person. The principal money and premium were not 
then paid. In June.1916 that person, the present plaintiff brought 
this action for’ the principal and premium with interest up to date 
of payment. - 

Held, that, no particular place for ANG was specified in 
the debenture, it was the duty of the company to seek the deben-. 
ture-holder and make legal tender of the amount on the due dite, 
without request, and that, where no such tender had been made 
the debenture-holder was entitled to recover from the company- 
“interest on the principal moneys thereby secured up to the act sal 
date of payment. 


Panontsos v. Raymond Hadlay Corporenion of New ok 
(1917) 1K B 767. 

Contract for sale and detivery of bondi by inaa — 
Condition as to payment—Breach of—Waiver by seler —Ef ect 
—Right to cancel contract on ground of breach—Reasonable- 
notice to buyer—Necessity. , HEEN 


2 
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.Where'a contract for the sale and shipment of flour to be 
ahipped to Greece provided that “ each shipment shall be deemed 
2 separate contract” and that payment should be “by confirmed 
banker’s credit,” and the question arose as to whether the sellers 
under the contract had, by acting upon a credit opened not in 
accordance with the contract, which they might have refused if so 
minded, with knowledge of ths fact that the credit was not in 
accordance with the contract waived their right to cancel the con- 
tract upon the ground that it was not the contractual credit, held 
that, though the sellers must, by their conduct, be taken to have. 
waived the informality so long as they chose to act upon that credit, 
still they were not bound to act upon its right up to the end of the 
contract ; that they were entitled at any time to insist upon the 
credit being in order; but thas they could not cancel the contract 
on the ground of the credis not being in order without giving 
reasonable notice to the other party of their intention to do se. 


e oo 


` Sharp ‘Brothers and Knight v. Chant: (1917) : K. B. 772 
C. A. ‘ 


: Statute having kk aa operation — Interpretation— 
np 

: A statute is not to be construed so as to havea greater retro- 
spective operation than its language renders necessary. 

Price v. Guestkeen and Neżtlefolds, Ld: (1917) 1 K. B. 780 
C,:A.’ . 

Employment—Continuous employment—What is—Contract 
of service—Termination—Incapacity to work of servant—Volun- 
tary absence of servant—Effect—Contr act—Breach of, tf puts 
an end to contract. ; 

Per Lord Cosens-Hards y, M. R.—Employment for three years 
by the same employer is substantially continuous employment. 

An employment may be continuous although wages may be l 
increased or diminished, and the conditions df service as to notice 
and, otherwise may be varied. A contract of service is not at 
Common Law terminated by incapacit y to work by reason of tem- 
porary illness. 

A contract of service is not terminated by voluntary absence, 
although such absence may be a sufficient justification for a 
‘discharge. 
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In the absence of notice by either- master or servant, there 
must be some act inconsistent with the continued existence of the 
_ relation of master and servant ‘for emple, going to work to 
another master. ; ‘ 

Per A. T. Lawrence, J. .— The breach of a contract does not 
ipso facto put an end to the contract ; it gives a cause of action, and 
it may give a right to the other side to put an end to-the contract 3 
whether it does so will depend upon the facts of the particular case, 


‘ —— 


Shaw & Co. v. Symmons & Sons : (1917) 1 K. B. 799. 

Book-binding—Contract to bind books and deliver—No time 
specified for delivery—Binder’s duty to deliver within reasonable 
time after order for delivery of bound books—Breach of—Des- 
truction of books by accidental fire—Damages for loss of books— 
Liability of. binder. 

A book-binder to whom books are entrusted to be ‘cial 
under a contract to deliver them when bound, no time, however, 
being specified for delivery, is bound to deliver within ‘a reasonable 
time after the order for delivery of bound books. If he neglects 
to deliver within that time and the books are destroyed while in 
his custody by a fire on his premises which is accidental and not 
due to any negligence on his part, he is liable in damages for the 
loss of the books on the principle that a wrongdoer cannot be 
allowed to apportion or qualify his own wrong and that when sued 
for damages for a loss which has, actually happened whilst his 
wrongful act was in operation and force and which is attributable 
to his wrongful act, he cannot seb up as an answer to the action 
the bare possibility of a loss, if his wrongful act had never been 
done. 


Hulton v. Hulton: (1917) 1 K. B. 818 C. A. 

Tort—Action for—What is—Proceedings seeking for rescis- 
sion of contract’ on ground of fraud not an action for tort— 
Rescission of contract—Restitutio in integrum—Practice of 
Court of Equity. . 

An action for a tort means an action complaining of a tort 
independently of contract and asking for damages following from 
such a tort. A proceeding which asks for rescission on the ground 
of fraud in connexion with the making of a contractis not such 
an action. 

J 3 
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E The practice hag always been tok a Court of Equity to give 
relief by way of restission whsnever by the exercise of its powers 
„it can do what is practically just, though it cannot restore the 
parties precisely to the state they were in before the contract. 
Rex v, Westminster Unions Assessment Committee : Wood- 
ward and Sens, Ex parte: (1917) 1 K. B. 832. 
Statute—Interpretation—Principles—Hardship or injustice 


likely to result from an interpretation—Considerations of, when 


admissible. i 


Per Viscount Beading, C. J. :—If the wording of a statute is 
ambiguous, and if it is possible for the Court to give it a fair and 
ordinary meaning which will avoid all hardship and injustice, the 
Court would choose that constzuction ; but the Court is not entitled, 
merely because it thinks they might create possible injustice or 
injury, to alter the words of an Act of Parliament: 

- Rex v. Governor of Lewes Prison. (1917) 2 K. B. 254., ° 

Criminal Law—Conviction—Defect m commitment —Duty 0 f 
Court— Open court,’ meaning of—Inher ent power of court to 
exclude public from trial. ; 

` Ina case of commitment after conviction, even : Sikough the 
warrant of commitment was.bad on the face of it the Court is not 
only entitled but bound to look at the conviction in order to see 
whether there is more than a technical defect in the commitment, 
A good conviction will cure a defect in the commitment. 

-The words “ open court” mean a court to which the public 
have a right to be, admitted, but they do not include a court where 
the public are excluded although the accused and his representa- 
tives are allowed tō be present. There is inherent jurisdiction in 
every court, including a field general courtmartial, to exclude the 
public from a trial if it is necessary for the administration of justice. 


Goldstein v. Salvation Arny Assurance san (1917) 2 K. 
B. 291. ' 
Death—Funeral expenses—Cost of seit san — Premia 
paid on a policy, when liable žo be returned. 
Funeral expenses could-not be taken as a matter of. law to 
exclude the cost of a tomb-stone, and ‘whether in- a particular 
“case they properly include such an item isa question of fact. ` 
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The premia paid on a policy of insurance are liable to ke 
returned by the insurer only if he has not been on the risk; itis 
returned on the footing. of money paid for a consideration : whick 
has entirely failed. 


JOTTINGS AND CUTTINGS. 


Jane Ausien and the Law :—Although the novels of Janz 
Austen—in whose centenary celebration a distinguished lawyer has 
‘played a leading part—contain no legal types comparable to 
Mr. Pleydell in ‘Guy Mannering,’ Mr. Jaggers in ‘Great 
Expectations’, or Mr. Wakem in ‘The Mill on the Floss’, yes, 
apart from clergymen, lawyers are almost the only professional 
men who ‘do appear in them. They are, it is true, so thinly 
sketched as to be scarcely recognisable. The authoress of ‘Pride 
and Prejudice,’ with all her extraordinary skill in portraiture, did 
not, like other great ‘ character-mongers’ in English fiction, . 
realise that character is moulded by occupation. Even her 
clergymen, with the exception of the immortal Mr. Collins; 
who has an unwonted touch of caricature, have few ‘of tke 
distinctive marks of their calling. So slight is the profés- 
sional touch in Jane Austen’s lawyers that she does not 
even make it clear whether John Knightley in ‘Emma’ is a 
barrister or an attorney, though an allusion to his return to 
London in time for the reopening of the courts in November, ‘after 
he had spent the Long Vacation ‘in the country, suggests that 
this‘ tall, gentlemanlike, and very clever man, rising i1 his pro- 
fession,’ was a member of the ‘higher’ branch of the professian. 
Another lawyer in the same novel is dismissed by Emma, in 
contemplating Harriet’s possible suitors, as a ‘pert young lawyez,’ 
and one feels instinctively that Mr. William Coxe would not have 
been so described had he been a member of the Bar. Even tre 
most exclusive of Jane Austen’s creations recognised that the Ear 
was a genteel calling. This is how Edward Ferrars, in ‘gerse 
and sensibility,’ explains to Mrs. Dashwood that ‘a young man of 
eighteen is not in general so earnestly bent on being busy asto’ 
resist the solicitation of his friends to do nothing.” 


_ TI always preferred the church, as I do now. But that was not smart’ enoagh 
for my family. They recommended the Army. That wasa great deal too smart 
forme. The Law was allowed to be genteel enough ; many young men who aad 
chambers in the temple, made a very good appearance in the first circles, and doye 
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about town in very knowing gigs. Sut I had no inclination for the law, even in 
- this less abstruse study of it, which my family approved. 


Not, however, that Jane Austen displays any hostile feeling 
towards the attorney. On che contrary, Mr. Shepherd, who is 
described as a ‘civil, cautious lawyer,’ is one of the most agreeable 
and level-headed of the male characters in ‘Persuasion’, and 
manages the affairs of Sir Welter Eliot, to say nothing of the vain 
baronet himself, with exemplary skill. And, let it be remembered 
by the members of the other branch of the profession, William 
Eliot, who is the nearest approach to a scoundrel in all Jane 
Austen’s books, was if not actually a member of the Bar, a 
student at one of the Inns. Asa young man he had chambers 
in the Temple, but even at that period of his life, we are told, he 
had determined to make his fortune by a rather quicker process 
than the law, and that was by marrying a rich woman of inferior 
birth. These, of course, are very slight figures in the long 
gallery of fictitious lawyers, and they are hardly likely to have 
afforded Sir Frederick Pdlock any professional material 
for the address he delivered in unveiling the memorial tablet 
which has been placed on Jane Austen’s cottage at Chowiton. 
But, all the same, it is not unfitting or ungratifying to remem- 
ber that the pages of the great English woman novelist, in 
which so few professions anc trades are mentioned, do contain 
these slender pieces of legal porsraiture :—Law Journal, 21st July, 
1917, 

x” 
Magistrate and Poet:—Eere is an extract from a poem of 
r. Horace Smith which will interest the junior members of the 
Profession in this country also :— 


Three attorneys went sailing down Chancery Lane, 
Down Chancery Lane 2re the Courts had sat, 
They thought of the leaders they ought to retain, 
But the junior Bar, oh, they thought not of that ; 
For Serjeants get work and Q., C.’s too, 
And Solicitors’ sons-in-!aw frequently do, 
While the Junior Bar is moaning. Ibid. 
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CONTEMPORARY LEGAL LITERATURE. 


The Law Quarterly Review for July, publishes the Rhodesian 
Lecture by Professor J. H. Morgan on the War and the Empire. 
In that he seems to have anticipated some of the conclusions of the 
War Council, for instance as to the claims of India to admission tc 
the Imperial Council and the inviolability of the dominion autonomy 
nany scheme of Imperial union. The existence of dependencies, 
he thinks, precludes the possibility of a Federal Legislative Counci- 
wielding control over the British Empire. The standard of the 
_ mother-country in the administration especially where the rights 02 
the African natives and the Indians are concerned is much highez 
than that of the Colonies and therefore he is of opinion that th 
control over them must continue in the mother-country. In pre 
ference therefore to an Imperial Federal Legislative Council, hə 
would suggest a Federal Executive Councll. It is pleasing to note 
that the Professor recognises the service of India and presses for 2 
lagger recognition of the position of Indians as -citizens of Britisa 
_ Empire. Referring to the drastic Aliens Act which is on the Statute 

Book he says “the problem before us is this, to be certain, while 
we narrow the privileges of the alien we should take care.that we 
. do not contract the rights of the British subject above all of those 
British subjects of Oriental descent who have laid down ther 
lives at our call.” 


Mr. Charles Sweet examines the restraints on alienation that 
may be imposed under the law. The general principle is that if 
land is conveyed to a person in fee subject to a condition that he 
shall not alienate it to any one, ‘the condition is void. Aga result 
of this rule, a limitation or gift over or proviso of cesser to take 
effect on alienation by a tenant in fee simple is void. 


Mr. Sweet’ combats the statement in Lewin that a person 
may give real or personal estate absolutely with a limitation ovar 
on alienation within a limited period and shows that it is realy 
not supported by the authorities cited which only go to show that a 
life-estate can be so made to determine. The only exception is 
that allowed in the case of marriage settlement where estates are 
created in favour of the intended husband in fee until marriage, 
but afterwards tothe uses of the settlement. This, he says, is 
really not an exception for according to him, the ruleis not basad 
on any doctrine of repugnancy but really on public policy. Provision . 
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for children is a lawful object and is not within the mischief of 
the rule. Restraint against. alienation in favour of particular 
persons also is not within the mischief of the rule and 
alienation of a particular estate like estate for years can always 
be restrained. In the case of contingent interests also, ib is 
permitted to provide against their alienation before their vesting, 
In ‘some cases, such a restraint in the case of vested 
reversionary estates" in zhe property before the estate 
falls into possession has been upheld but these cases were 
- decided on theanalogy of life-estatesand seem to be not supportable 
on principle. Restraints are similarly recognised where they are 
imposed for a collateral purpose, ‘such as in mortgages, or 
where an option of purchase or pre-emption is reserved. Simi- 
larly the old practice of conveying land to A subject to the condi- 
tion of his conveying it to B. There the object is not to make the 
land inalienable but to ensure that it is forthwith conveyed to B 
which is a lawful object. 

In another article of interest Professor Oppenheim ques- 


tions the correctness of Professor Morgan’s statement that 
the conception of war treason as it is called ig an importa- 


tion from Germany and shows that it was recognised by 


the United States Government and the French authorities 
long before it came into vogue in Germany. The idea involved 
is that the resident of an occupied territory owes a duty to 
the invader not to assist the cther side, even though the other 
side might happen to be their own State to which they owe allegi- 
ance and for the yiolation of such a duty death-penalty might be 


imposed. | KA 
In the Canadian Law Times for June, Mr. Joseph Donovan 
attempts to establish that a present sale of future goods operates 
merely as a contract to sell and has not the effect like a mortgage 


of future goods, of giving priority to the transferee over an exe- 
cution purchaser of the goods. l 


` 
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“TARWAD—REPRESENTATION IN SUITS. 


As a compendious statement of the law on this subject 
Mr, Justice Holloway’s ‘remark that “a Malabar family speaks” 
through its head and in all Courts of Justice, except in antagonism 50° 

‘its head, can speak in no other way ” holds as good to-day as in 1862. 
It cannot be said that this principle is peculiar to. Malabar Law. It. 
is as much applicable in the case of the manager of a.joint Hincu 
family but the question is not .quite as: important under that, 
system owing to the right of the individual members to gue for. 
partition. Except where the Karnavan has improperly alienated . 
or dealt with family properties or is submitting to the infringement , 
of the family tight or has so far delayed in asserting family, 
rights as to put them in serious jeopirdy, the junior members 
cannot ordinarily maintain a. suit to assert the family righis. . 
Rajah of Arakal v. Churiah :Kunhi Kannat, ` Cheria 
Pangi Achan y. Unnalachan ®, Karunakara Menon NG 
Kutti Krishna Menon 3, ‘Anantan v. Sankaran $ In, 
the last mentioned case, the junior members. were permitsed | 
to. sue for the recovery of possession of property from she 
alienees when the Karnavan whose deputy was the alienor had 
failed to’ sue for nearly 12 years. . Where the alienor is dead snd 
his successor is not disqualified, it is the Karnavan alone that can 
sue. Ex necessitate rei, to borrow the’ expressidn of their Lawd- 
ships of the Privy Council with reference to reversioners, right 
of suit is conferred upon the junior members but it ceases as 
soon ag the necessity ceases. A fresh right accrues when the rew 
karnavan also fails in his duty. 

Where alienation is. induced by mutual * mistake or fraud,’ ' 
whether the individual members have, apart from the karnavan, an ` 
independent right of suit was the subject of pala in a recent 
case Parameswaram Ni ambudripad v. Sankaran 5. . Justice 
Sadasiva Aiyar thought they had not. The point ees ata jal in 
deciding the question of limitation. We should think that the right | 


x (1915) 29 M. L, J. 882. (1916) 82M L. J. 828. 
(1916) 5 D. W. 511. ‘i (1890) I. D. R. 14 M 104. 
5. (1914) 25 I O. 755=(1914) M. W, N. 689.. 
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of the junior members in suca a case is distinct from the right of 
the executant to set aside the transaction. As against him, it is 
not binding if induced by fraud or mutual mistake. As against 
the family, as represented by individual members it would be bad 
because not beneficial. The case would be different if the transaction 
vitiated by fraud or mistakes one of purchase or investment where 
the discretion of the karnavan is wide, as it is sometimes said, even 
absolute. . 


Except in the circumstences referred to 'and except in so 
far as under a family karar or otherwise special rights of 
suit are reserved for, individual members and barring also the 
case of redemption in which a statutory right is conferred on all 
persons interested in the property of redeeming the mortgage 
(Karattole Edamana v. Unni Kannan 1) the junior member 
cannot sue. The effect of a.lowing suits under other circum- 
stances would be to substitute tre discretion of the junior member 
or of the Court for that of the Karnavan to whose care 
administration of the family affairs is by law committed. Cheria 
Pangi Achan v. Unnalachan 2. But it is possible to make too 
much ‘of this discretion and the rule may well be modified in the 
direction suggested in Kunhan 7. Moorthi 3 (a case of trustées,) 
at any ‘rate when the karravan, a fortiori when all the 
members of the family are parties and do not object to the suit, 
Where a de facto manager sued making the karnavan party defen- 
dant, the suit was held muintainable. (S. A. No. 612 of ’02). 


. The junior member" sues no doubt to recover the property for 
the 5 family and when the decree-ia got, the decree will enure for 
the benefit of the family. (Moidia Kutti v. Krishnan 4; Ibrayan 
Kunhi v. Kommamuti Koya 9?) and the family will be precluded 
from further agitating the question. Though undoubtedly he is 
enforcing the right of the tarwad nevertheless, it isan individual 
right that he is asserting (Otcappurakkal Thazhatsuppi v. 
Cherichil. Pattikkal Uppathimma 8) so that if the action is dis- 
missed for default, that would nos preclude the other members 
from suing for the same relief. Mcidin Kutti v. Krishnan 4, ` The 
effect of a dismissal of the suits.or the merits is doubtful, 





1, (190) I i. R. 26 M. 649. 2, (1915) 82 M. L. J. 828. 
3. (1910) I. È. R. 84 M. 406. ~ 4. (1887) I. L. R. 10 M, 329. 
6 (1993) 1. L R. 15 M. 501 6. (1999) I, L. B..88 M, 31. 
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The nearest analogy is -furnished by the. suits brought by 
| individual members of the public to restore improperly alienated 
trust properties to the trust. If the recent case in Rangamma v. 
` Narasimhacharyulu 1 has been rightly decided, the decision cond 
easily be held binding if the parties litigated bona fide (Sec. 11, 
P.C., Expl. 6). Mr. Justice Shephard’s view is that the as plan 
cannot cover cases of Malabar. Tarwad as the Karnavan’s interest 
and the interest of the junior members is not the same. ‚But suits 
by junior members would seem to, be unaffected by this as undoub-... 
tedly their interest would be the same, A case in Beari v. : 
Puttanna 2 however thus describes the nature of the suit. “Te 
„sit i is on`behalf of the family and for the purpose of recovering tne 
property for its use. The right to set aside the sale is not that of 
any individual member but it is the right of the family which the 
individual is taken to represent. ” In this view, the effect of sech 
a suit would hot materially difter from a suit by the karnávan Zor 
the same purpose. 

e There may also be cases in which the. family puts for- 
ward a particular member as its manager and the family may for 
that reason be estopped from saying that he is not the manager. 
Again, on the principle of Kishan Prasad v. Har Narain Singh 8 
where transactions are entered into in the name of ’indivicual 
members with the funds belonging to the family, Without disclos- 
ing that they are acting on behalf of the family it may be open to 
those individual members to maintain the suit, Apart from these. 
cases, it would. seem to be ordinarily difficult to maintain that deci- 
sion in favour of, or against individual members though - they may < 
be de facto managers.of the family would bind the family. 


Having so far indicated the exceptional cases’ in which suits 
are permitted to be. brought by individual- members, we shall _ 
next consider the -effect of judgments in suits by or against the 
Karnavan. After a long period of doubt and vacillation, in waich 
many distinctions were made, between cases where the karnsvan 
sued or was sued as such or in his individual capacity, where he 
| himself brought a suit and where he was only a defendant; 
“where the object of the suit was to recover a debt or it was to 
recover some property belonging to the family and also between 
absolute and qualified representation, the Full Bench laid dowm in. 


1. (1916) 31 M. L. J. 26, 2. (1890) I. L. R. 14 M, 39, 
8, (1911) I. D. R. 38 A. 2, 


9 f 
- 88 ‘ HA MADEAS LAW JOURNAL. (vor. XxxItt 


‘Vasudevan v. Sankaran 1 that a decree made in a suit in 
which a Karnavan is sued in his representative capacity and 
which he honestly defends is binding on the other “members 
of the family not actually made parties. The law is stated - 
` 40 be the same in cases where the Karnavan is the plaintiff. ` 
` Vasudevan v. Sankaran 2. “Though opinion is expressed in various 
_ parts of the judgment that ‘fraud or collusion is the only ground 
on which a decree against the karnavan, can be successfully im- 
‘peached, on careful examination it will be found’that it is: by no 
means confined to those cases. That conclusion is certainly not 
involved in the answer to the zeference. The necessary implica- 
tions of the. answer to the reference are (i) the suit must have 
been against the Karnavan in his representative capacity (ii) that 
he must have defended the svit honestly. The word ‘ honestly’ 
implies according to Chief. Justice Collins that the Karnavan 
acted in good faith and what he believed to be in the interests 
of the tarward. Vasudevan v. Sankaran è. According to Mr. 
Justice Subramania Aiyar the decree would be binding “ unless 
it is shown that there was ‘fraud or collusion or anything of that 
sort or that ‘the.Court was cheated into believing that the case, 
was fairly fought or fairly represented whereas in point of fact it 
was not”. Mr. Justice Shephari says in one place that whenever 
the Karnavan sues or is sued in his representative character, the 
tarwad i js bound, cases of fraud or collusion alone being excepted; 
but elsewhere he observes “ distinctions founded on the nature of 
the right or the way in which it comes to be litigated may ke 
material in considering whether the Karnavan did really represent 
the tarwad and honestly represent it”. One thing at any rate is 
clear that the word fraud is used in a wider sense than that in which 
it is used i in connection with ordinary judgments, The fraud need 
not be the fraud of the other sice but may be of the. Karnavan 
himself. Another thing to be noticed is that thé case does not. 
cover cases of ex-parte judgments or judgments: on default. The 
opinion .of Mr. Justice Shephard would seem tobe and the terms 
of reference suggest that it is open to the members of the family 
to show that the Karnavan though he was sued in-his capacity as 
Karhavan, did nót: in fact eee the family. -This would bring 


(1897) 1. D. R. 20 M129 2. (1897) I; L. R. 20 AL 129 at 183, 187. 
“ (1897) L L. E. 20 M, 138, ` 
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-the case into line with decisions in cases of-trust. Their Lordships 
of the Privy Council lay down in Prosunno Kumari Debya v. ` 
Golabchand Baboo 1, that “before holding the judgment against 
a trustee to be res judicata against the succeeding trustee the court 
must satisfy itself that proper issues were raised and deter- 
mined.” If he put forward the appropriate defence and honestly 
defended the suit, the judgment would bindthe family thougle 
there might be some negligence in the conduct of the suit. 
Madhavaya v. Kerala Varma ?. In cases where the action is 
brought to enforce an obligation incurred by the Karnavan or to 
enforce the consequences of a default of the Karnavan, the 
dividing line between fraud and failure to plead would generally 
be hard to delineate. It would certainly be advisable in such 
cases for the stranger to make the senior Anandravan or 
Anandravans parties ‘to the suit. The failure to raise which 
appropriate defence would make the case a case of nonrepresenta- 
tion of the family is not capable of a comprehensive answer bat 
would largely depend on the facts of each case, Mere repudiation 
of his position as Karnavan on a refusal to act on behalf of tre 
family may not affect the case if i in fact he is sued in his repre- 
sentative capacity and fights the family cause honestly. Ambalem 
Pakkiya Udayan v. Bartle 3, Failure to put forward a contention 
owing to an error of judgment on the part of the Karnayan or wig 
legal adviser ‘or mere negligence not amounting to gross negligence 
or fraud can certainly not affect the. binding character of she 
judgment, Madhavaya v. Kerala Varma *, The terms of she 
reference and the answer would seem to preclude in cases covered. by 
<: the reference, that is to say, where the Karnavan has appeared and 
defended the suit, attack on the ground of gross negligence which 
does not amount to fraud or to a practical non-representation of the 
family. In Thenju v. Chimu 4 the Karnavan chose to accept the 
challenge of oath by the plaintiff and their Lordships held thas in 
the circumstances of the case, ib was gross negligence,.and the 
decree was not binding on the family. It is observed there :— 
“When a Karnavan fails to utilise the means of proof at his 
disposal and loses the Tarwad “property negligently or credul- 
ously trusting to the oath of the opposing defendant, the Anand- 
ravans are not bound by his act and precluded from showing that 


1. (1875) L. R. 21. A. 145528 W.R. 258. 9. (1902) 18 M. D.J. 6a. 
8. (1911) I. L, R. 36 M418: 7 4. (1884) I. L. R. 7 M. 418, 
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it was negligent, even if nos fyaudulent and therefore -prejudicial 
to the interests of the Tarward whieh it was his duty to protect 
with ordinary diligence. Hie position like that of a Hindu father is 
fiduciary though his acts are binding on the Anandravans as those 
“af the head of the family unti they show that such acts are in excess 
of his authority or negligent or fraudulent. A decree against him 
is binding on the Tarwad because it is a decree against the head or 
representative of the family kut his power as head of the family i isa 
gualified power, qualified by ais fiduciary position and the duties 
which by the usage of the District attach to such position. It is 
enough to say that when fraud or breach of duty as Karnavan is 
shown his act must be treatedas a fraud upon his power and as 
the Karnavan’s conduct was negligent, if not fraudulent, the 
decision against him in that sait, does not bind the respondents. ” 
How much of this can survive the Full Bench decision is not clear. 
The case is referred to by Mr. Justice Shephard and is not dissented 
from ; on the other hand the conclusion is assumed to be consistent 
with the opinion of the Full Bgach. Unless the case is distinguished 
as "a case of practically’ no defence, we should think the case is 
inconsistent with the Full Eemch decision.. Fraud on power, 
negligence, and breach of duty are not térms necessarily connoting 
absence of honesty. But the ease may be viewed as one of 
consent to ‘foregoing a regular trial to which considerations 
other than those applicable. tc contested suits would apply. In 
this view, the obsérvation extracted abeve may be useful in the 
determination of the lability of the family on judgments on 
default. j 
Ag we noted above, before a decree is held binding, it is essen- 
tial that the court should be satisfied that the Karnavan sued or. 
was sued in his representative capacity. It must appear clearly 
on the pleadings thatthe did so (Btiachan v. Velappan 1) although 
it is not necessary that it showld. be expressly so stated in the- 
decree. On this point the decisisns prior to the Full Bench Case. 
have not lost their authority. The nature of the claim itself may 
in many cases unérvingly indicate the character in which the suit 
is brought. ‘For instance where the suit is brought to recover 
tarwad property on the strength of the Tarwad title or 
to enforce an- admittedly Tarwad claim, it is not necessary 
that there should be a further express statement in the 
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pleadings that the ‘action is brought in a representative “character: 
In this respect, generally, there is a difference between suits 
brought by a ` Kárnavan and those brought against him, 
It may well be that though the defendant alleged. a .Tarwad 
title, the plaintiff might merely seek to evict him personally. 
or to recover damages from him pexsanally or where the suit is 
on a contract entered into by the karnavan he might be merely 
seeking to enforce the claim personally against the Karnavan, 
Therefore in such cases it is incumbent on the plaintiff to clearly 
indicate in what character he ig suing him. Appa Rao v. Venka- 
tadrt 1, The mere faet that he might have got relief against the 
Tarwad is no ground for halding that he did seek to get it. (See 
Venkata Krishna Atyar v. Kaveri 2, Ittiachan v Velappan 3, 
Kuthen-v. Kaliant 4 and Sankaran v. Parvathi 5). Especially so 
when as between the Karnavan amd the Tarwad, the Karnavan is’ 
` guilty of a breach of trust. Nagender v. Sreemutiy 6 Brij Bhukan 
Lal v. Mahadeo Dobey 7, 


“The junction of junior members describing them as: An- 
andravans, ([ttiachan v. Velappam-*) is sufficient indication of the 
intention to sue him in his tepuesentative character. Where. the. 
suit was brought to seh tarwad property on a hypothecation 
executed by the senior male aud the senior . female implead- - 
ing them both as parties, that oiscumstanee alone was held a. 
sufficient indication of an intention te bind the family, Subraman- -. 
yam v. Kali 8. Prima facie a maintenance decree would be. ' 
regarded as one got against the Karnavan in his representative. 
capaciby (Chandu v. Raman 9) though .there may be some 
doubt when the claim is enly fer arrears. The circumstance 
that the defendants were in fact the Karnavan and the senior 
Anandravan was held not to goffice when the existence of the 
branch as such was not recognised, by the plaintiff in his suit. 
Konappa Nambiar v. Ukkar an Nambiar10, In the case of suits 
for the recovery of debts, a statement that the debt is binding on 
the family being necessary in the plaint if the family, ig sought 
to be bound, there would generally be very little difficulty in 
determining the nature of the suit. Once the view prevailed 6 
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that all debts incurred by the Karnavan’ should be held’ prima’ 
faéie binding on the Tarwed, but that view is no longer held. 
Kutti v. Muthan 1, E. Kohls Achau v. E. Lakshmi Amma 2." In 
Ittiachan v. Velappan® ii was held that a decree against a 
Karnavan could not be executed against thé family property. unless 
he was sued in hig, representative capacity even though the debt 
is found to be for a binding purpose—see also Sri Devi v. Kelu 
Eradi 4. In Manakat V&anna v. Ibrahim Debhe 5, it was 
however held that this view was opposed to the Privy Council 
decisions therein referred to. The Bombay High Court in a 
more recent case has held that whatever the conclusion that ought 
to be arrived at when there has been a sale, the court is not bound 
to direct the sale when the decree has not been passed against the 
manager in his representative capacity, Lakshman Nilkant v. 
Vinayak Keshav 6. The question however is not one peculiar to 
Malabar Tarwads and should follow the general course of deci- 
sions under the Hindu Law. ; i 
TA guestion that may be considered before we pass on “bo 
the next point is what is the effect of karars that restrict the 
power of management of the karnavan on his capacity to repre- 
sent the family. A karar thas merely restricts the power of the 
karnavan to deal with thefam‘ly property cannot have the effect 
of depriving him of the capacity to represent the family in suits. 
But a person who knows of & karar which practically deprives 
a karnavan of all his powers, will have great difficulty in per- 
suading the court to hold that there was an honest and effect- 
ive representation of the family in the suit. If in addition ' 
the suit is brought to enforce a transaction entered into by such a 
person and particularly if he was ex parte, hardly anything more 
would be needed to make outa complete case of fraud. We should 
think that in respect of transactions prohibited by the karar, the 
< karmavan would per se be discualified to represent the Tarwad_ 
and decrees against him should not bind the Tarwad so far as at 
least parties who have notice of such incapacity are concerned. 
But here we are more or less digressing into liability for decree- 
debts which is not the question we are concerned with in this 
article. , 








1. (1881) I. L. R. $ M. 288. 2. (1882) I L. R. 5M. 201. 
g. (1885) I. L. R, 8 M. 484. _ 4, (1836) I, L. R. 10 M. 79. ` 
5, (1908) 1.L R. 27M. 915. 6. . (1915) I. L, R. 40 B, 829. ` 
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, The next question we have to consider is to what extent 
judgments ex parte are binding against the family. In Yusuf 
. Saheb v. Durgi 1 the view ‘taken apparently is (though it 
cannot be said to be clear) that it is open to members ‘of the 
family to show that the decree is wrong on the merits. The 
same view seems to be taken in. Subbammal v. Avudayammal Z 
as regards a Hindu widow. On the other hand in Venkayya v. 
Subbarayudu 8 the view taken is that the decree would be-bind- ` 
ing unless it is shown that “ she had reason to believe there was 
a good defence”. Ex parte decrees should we think be placed on.a 
different footing from decrees passed after contest. In suits decideč 
after: contest an impartial court which can be trusted to some 
extent to watch the interests of absent parties. Chiruvolr 
Punnamma v. Chirwoolu Perraza £ comes to a conclusion after 
hearing the case for the family as honestly represented by the 
accredited representative of the family and the. judgment migh3 
` well be held to be binding. But where the head of the family has 
lefį the field without contest though the action of the court it 
‘justified by the facts may bind, it would not seem to be right to 
give the decree a higher value, especially where innocent third 
parties are not concerned, than any other voluntary act oz 
omission of the ‘karnavan. The ez parte decision of the couri 
may raise a presumption of accuracy and propriety in favou 
of the decree but the family must be allowed to show thad 
( the karnavan had a defence to put forward if he so minded. At ang 
rate, to'the extent Thenju v. Thimmu 5 proceeds, the ex parts 
decree must be open to attack. If the plaintiff was a party to ths 
_ original transaction and was aware of the infirmative circumstance 
and nevertheless got an ex parte decree against the family, with- 
out giving notice to the other members of the family there is no 
injustice in holding the family not liable. Even in other casee, 
if the defendent was ex parte the plaintiff had a'remedy in his 
own hands of making other members parties. . If §.-11 Expl. VI 
applies to suits by karnavans the only defences open would be 
want of good faith, and a non-representation in | fact, of the family. 
It is a even more difficult question to say what is-the extent 
to which a dismissal for: default should bind the family, On the 
one hand, it may be argued that the family should be bound ` 
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ai (1884) I. L. R 7 M.418,- - 


J 2 


Od THE MADRAS LAW JOURNAL. [Vot Xxx 


by the e defaiilt of its representative ; on the other -analógy ‘of class 
actions may be given for justifying the contrary conclusion. Undet 
Or.'9 R. 9, it is ‘only the’ plaintiff that is prevented * “from suing 
again. ‘In Kamalkutti v. Ibrayi 1 followed in Marivittil Mathu 
Amma v. Pathram Kunnct Cherukot ? it has been held that 
dll” members of ‘the famiy are ‘constructively parties to'a 
suit by or against a Kainavan as such.’ In that view it may be 
said that in suits by Karnavans,all the members are party plain- 
tiffs and as such, precluded ‘rom bringing a‘fresh suit. But that 
is begging the very question in issue. In the first place, Kamal- 
kutti v. Ibrayt 1 goes too far and the doubts of Shephard, J., about 
the correctness of the conclusion arrived at would seem to be justi- 
fied. What the Full Bench case decides is that the decree 
under ‘certain circumstances binds the other members of the 
family: The authority of: the’ Full Pench does not go to the 
extent'supposed. At any rate, the Full Bench decision as we 
lave ‘shown’ above does not preclude the conclusion that the decree 
ig not binding `i in. other circumstances than those set out in the 
Full, Bench ` case. “Any way a minor is’ ‘ not precluded from’ 
bringing a suit to set aside’a decree on: the ground ~ ~ of 
thé ‘gross ‘negligence of the guardian either by S. 11- or by: 
0. 9; RB. 9. “The same reasoning would apply to the’ case: of’ 
junior r “members of a Marumakkathayan or Aliyasantana family. The’ 
only” effect ` of holding them parties may be to prevent them froni 
questioning” the binding nattre” òf the decree in execution. It ig 
not open even to strangérs to question the decree in execution, : 
That c can a be done only in a separate suit. _ ; 


H 


aon „SUMMARY OF ENGLISH CASES. 


Geipel v -Peach;.(1917) 2 Ch. 108. ; 

< Tort—Actio personalis moritur cum " persona— Company— 
Liability of director for untrue statements in prosepectus—Death 
of dur ector; effect of Companies saka anan Aét, (1901) )8. 64, . 
Sub- Beds oe a r~ 

-The oly cases in which, iet from arai of Drenik of. è 
pene express 0 or implied, a remedy for a wrongful act can be 
‘pursued against thé estate of a deceased person who has done the 


act, aré those in: which: property, or the -proceeds or. value of 
i, (1900) I. L. R. 24 M. 658. TT Ta (1906) T. L. R. 80 M, 215, 
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property, “belonging to another fave been : appropriated : by. the 
deceased. person and added to his own egtate or-moneys. -u at. 
“~ Phe liability of directors, promoters, and others, under: 8. Bi 
Sub-S. ‘1 of the ;Gompanies Act (1908) to’ pay..compensation to: 
subscribers’ for loss or damage sustained by untrue statements'in- 
prospectuses: or ` reports is a liability= in wih ae 1S subject ‘to 


rey 


rule above laid down. = í : ae 


— eo 


Hégar v “May (1917) 2 Oh. 126. 

` Will—Construction—-Legacy—Forfeiture in case of japitan 
being a Roman Catholic—Infant legatee., .. ots 

A testatrix bequeathed a sum of £- 5, 000 upon i trusts to mat 
and- accumulate the . income until M. should. attain the age of 24 
and if he attained that age to pay ‘the income of the said. sum and. 
the-accumulations to him during his life, “ provided M. shall not . 
be a Roman Catholic at my death or ‘being.a Roman Catholic. shall . 
cease tobe such before the expirationof: 12 months after my death.. 
There was a gift over on the happening. of any of the aforesaid- 
events or of the death of M. whichever should ‘first happen. M. 
was an infant of 11 years at the death of the. testatrix and had 
been baptised in the Roman Catholic faith and was being brought 
up. by his father in that faith. . On:a construction of the will, held, .. 
that M, the infant, was not a Roman Catholic within the meaning .” 
of the will, that the intention of. the. testator was to give M. an 
opportunity of making his choice in the matter . of his religion, - 
and M.: would have that opportunity after, attaining the age of 21 : 
andt before he attained the age of 24 when the legacy woulé < 


become payune 


Tingley v. Muller, (1917). 2. Ch. 144. 

Trading, with the enem y—Contract for the sale of - land i it 
pursuance. of irrevocable power. of. .attorney.. given by: German 
residing in England on the eve of his departure to Germany— _ 
Validity :of—Payment .of purchase money—Contract for the 
benefit of- the enemy—Trading with the Enemy Acts 1914 ang ; 
1916—0hange of domicil. > į. - 

An irtevocable power of attorney. ! to sell land ae give ET 
for the-plirchase money is not.puf an “end to:by the donor of tha _- 
power subsequently becoming an alien enemy. Consequently aa.’ 


odes 


96 THE MADRAS LAW JOURNAL. | [VOL XXXII 


agreement for sale of land situate in England and belonging to 
the grantor of the power, entered into by the attorney in execution 
of the power does not involve any intercourse with the enemy 
and is not within the mischief of the Common Law or .of-the 
Trading with the Enemy Acts. The sale could be legally 
completed by the attorney and the vendee could be compelled to > 
pay the purchase money to him. 

Per Serutton, L. J.: The contract was illegal at Common 
Law as well as under the Trading with the Enemy Acts, involving 
as if did commercial intercourse with an enemy through his agent 
in the United Kingdom. The vendee could therefore repudiate 
the contract and recover the purchase money paid by him. 

A national character, acquired in a foreign country by, 
residence, changes immediately the party has left such country 
animo non revertends ; and this is especially the case if he be 
returning to his native country, sine animo revertendi. In such’ 
case the native domicil revives while he is yet in transitu, for it 
very easily reverts, and is re-acquired the moment the foreign 
domicil is abandoned. 


In re Fr, Meyerg Sohn, Ltd: (1917) 2 Ch. 201, 

Trading with Enemy Ariendment Act (1916) 9. 1, Sub-S. 8 
—Conipany—Business directed to be wound up—Power ‘of 
‘controller—Surplus assets, if san be distributed. 

The Board of Trade ordered the winding up of a Company’ s 
business and appointed a cmtroller. The Company however 
was not in liquidation, Held, that the controller could not be. 
empowéred “by the Board to distribute assets in his hands so far 
as they were not required for payment of the debts of the business 
and the costs of the winding uP, enone the company’s share- 
holders. 


` 


Meguerditchian v. Lightbound : (1917) 2 K. B. 298, 

Solicitor—Lien—Documents obtained by negotiation tarnow 
litigation. 

Where a firm of solicitors instructed by a client to obtain 
restitution of certain documents succeeded in obtaining those 
documents as a result of negotiations conducted by them, and . 
claimed a lien on the documents so recovered, for their costs, held, 
that no lien existed on the fruits of a mere negotiation without 
litigation. a i : So os 


ie 
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- Maclennan v. Segar, (1917) 2K: B. 325. 


Innkeeper —Duty of—Liability. to guests for iona in- 
qurves sustained by ete Benes ‘of “premises— Negligence of 
independent contractor - 


Where the occupier’ of premises, for example an innkeeper 
agrees for reward that a person shall have the right to enter and 
use them for a mutually contemplated purpose the contract bet- ` 
ween ‘the parties (unless it provides to the contrary) contains an. 
implied warranty that the premises-are as safe for that purpose 
as reasonable care and skill on the part of any one can make them. : 
The rule is subject to the limitation that the defendant is not to 
be responsible for defects which could not have been discovered 
by reasonable care or skill on the -part of any person concerned 
with the construction, alteration,, repair, or maintenance of the 
premises. But subject to this limitation it matters not whether 
the lack of care or skill be that of the defendant or his servants, 
or, that of an independent contractor or his servants, or whether 
the negligence takes place before or after the occupation by the 
defendant of the premises. 


Evans & Co. v. Heathcote: (1917) 2 K. B. 336. 


Restraint of trade—Combination ‘among manufacturers to 
control output, prices, etc.—Agreement unlimited in point of time 
—Reasonableness as between parties. 


| | Plaintiffs were manufacturers of certain tubes and members 
of a combination called C. T. A. The defendants who were also 
manufacturers of the same commodity consisted of all the other 
members of the C. T. A. The object of the association was the 
regulation of prices in the trade/and the taking of such action for 
the protection of the interest of the members as might from time 
to time be resolved upon. The scheme, in short, was that mem- 
bers whose turnover should fall below a fixed percentage of the 
trade should be compensated by payment out of a fund or “pool” 
created ‘by payments in from members whose turnover exceeded 
their fixed percentage: The rules of the association provided that 
the members should sell their tubes only upon the terms and at 
the prices to be fixed from time to time by the association. There | 
was no provision.for a person who had once joined. the association 
to terminate his membership. Under an agreement made between 
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plaintiffs, the defendants and certain firms, the ‘plaintiffs in consi: 
deration of-the -defendants, fixing their percentage at a, certain 
figure, agreed not to sell, their. cased’. tubes to any- persons. other: 
than the said firms. The agreement was to be in force so long as 
the association and.a certain other society over whom. plaintiffs 
had no. authority ` continued to. control the prices. Plaintiffs. 
claimed: certain sums of morey from the association out of - the. 
pool, alleging that their out put was less than their percentage.. 
for several months. 

` Held that the agreement taken a with the rules, ian 
an a unreisonable and therefore illegal restraint. of trade as between: 
the parties and that the plaintiffs were not entitled to recover the. 
money claim-as the restraints went to the root of the contract, 


aias Hordern sad Sons Ltd. v . Commonwealth Dominion. | 
Line Ltd;: (1917) 2 K..B. 420.- | - z 
= “Bill of lading—Liability of ship-or owner, limitation. pof? 2 
Harter Act—Effect of. - a 
Under the Harter Act of the United States it was dinda wii 
for the owner of any vessel to insert in any bill of lading ' any. 
clause whereby: he- was relieved from liability: for loss.or damage 
arising from negligence, fault or failure-in.proper loading, storage, 
custody, case or proper delivery cf goods and any such clause was . 
to be mull. and void and of no.effest, | Goods were, shipped under a. 
bill ‘of lading expressed to be: subject to all the terms and: condi- . 
tions of the Harter-Act and, the bill of lading contained a clause 
to the effect that the ship- owner would not be accountable for any 
package ‘of the value of. more. than. £, 100 unless the value thereof | 
was declared and extra freight paid thereupon. The shipowner .. 
failed to-deliver one package worth more than 100 £, the value of 
which had-not been. declared and for which no extra freight. had 
been agreed upon or paid. In an aztion by the owner of the goods - 
for their value, from the shipowner .who relied on the clause in. the. : 
pill:of lading and claimed exemption. from liability, held that the — 
clause. was/inconsistent with the Harter Act and should be treated l 


as of no effect; ~~ oy., f Ln agan 
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-The jallowitg is the address delivered by Mx. - o Nagi 
bushanam at this. year’s Vakils’. Gathering. which took place at the 
Advocate- General’ s (Hon’ble Mr. S. Srinivasa Ayangar’ g) residence, 

; I; am: here before you. this evening by the- command of. the 
Adyocate- General. - Willing and cheerful obedience to-the. head ot 
dhe profession -is the sine:qua non of the springing up of a ‘healthy 
espurit de corps. ` When the Hon’ble Mr. Srinivasa Iyengar, —tha 
worthy host of the evening sent me word a few days. ago that I 
should address the gathering ‘on this occasion, it was in this. spirit. 
that I'acçepted the call,- however much I had to -complain of . the: 
choicé that he made and of the time that he was pleased ta allow. 
It is now 20 years and some months since I was enrolled as a vakil - 
of the. Madras High Court—the. Honourable court to which we 
are all attached and where we all “practise. I carry no information. 
to you when I say that my practice at the bar has been anything 
but of the “roaring” kind. Noris there any fear of your attribuż- 
ing it to mock-modesty on my part when I say that I can day... 20, 
pretensions: whatever to legal learning. Still when a person. has. 
been.at:the bar for two decades, nolens volens, , he.must have seen ` 
and heard a good deal if he has only had eyes to see and ears 30 
hear, I have had the privilege of appearing before a large. numbsr . 
of judges— the number is no less than 35—some of whom are un- 
fortunately no more. “I have also been brought into close contact . 
with the leaders of the bar of great repute whose names have. ‘he-, 
come household words in Southern India. - Before. proceeding to. 
other ‘topics, it seems to me to be appropriate that I should, 
at, this stage advert to the death of, our revered leader Mr. 
J. .L. Rosario, which- sad -eveni ‘occured a few weeks ago. 
This is the first occasion on which we- the Vakils’ caf tais, 
High Court meet in’ a body “after -that occurence, and it 365. 
hoves us to pay a tribute to.his memory. He had: a long and, - 
strenuous -ċareer at the bar: both in the mofussil and-here in. 
Madras; “and poon-after he settled himself down: here: Sir: C. San-,; 
karan Nair “once said of him’ that - for studying-and marshall-ng : 
facts" and ‘presenting -them with “effect, they on the west.ccast.» 
knew’ of’ no -greater vakil than he; -and that. in that -respect he: 
stood altogether unapproached. ‘As the yéars of his stay in Macrag- 
rolled by, his sterling worth as an advocate and his sweet dispsiz; 
tion came: to be appreciated more and more’ and‘oné «may: siate 
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with confidence that at the time of his death there was no mem- 
ber of the Madras bar more universally liked and loved than he. 
His life, in my, humble opinion, was an illustration of how 
thorough ability and uncommon powers of intellect could co-exist 
with the greatest simplicity, least ostentation and perfect gentle- 
manliness, Those who closely observed him or came in contact 
with him could not resist tae chastening influence of his silent 
example. We are thankful so His Lordship the Chief Justice fox 
having gracefully. acknowledged his services to the bar by saying 
that “his ideal of advocacy was so high that it must have raised 
the level of the profession g@rerally.” Let us remember that by 
cherishing the memory of such eminent members of the bar we 
shall be able, in some degree, to keep up the noble traditions of 
the profession to which we have the honour to belong. 

On an essentially social occasion like this, the place’ of 
honour must be assigned to amusing anecdotes, leaving 
them to convey such instruction as they may. The most 
- amusing incident that I can recollect is one that occurred sopu 
after I had begun to practice. An up country client of mine came 
to Madras to contest an order that: had been passed against him 
fer maintenance in favour of his wife under the Code of Criminal 
Procedure. He waited here until the case was heard in the 
Admission court and during th2 interval he had an opportunity of 
attending court and observing things for himself for about a' week. 
All through the week he chose to attend the same court and he 
noticed that day after day tke judgments of that court were 
written by the same judge, his colleague merely affixing his initials 
to the judgments. The man was-not altogether illiterate and at 
the end of the week he thought he was justified in coming .to the 
conclusion that the learned judge who was affixing his initials to 
the judgments pronounced, was only a marksman. At the end of 
the week he asked me one morning at my house in all seriousness 
and in a hushed tone whether marksmen could..be appointed to 
the Bench of the High Court. He was aware.of the fact that in 
some villages where literacy was scarce men who were illeterate 
and-who could not even sign their names were sometimes appoint- 
ed as-village magistrates. By,a little stretch of the imagination 
he thought that there could be no. objection to the policy being 
extended to the appointment of High Court Judges. The learned 
judge who received this compliment from this particular. suitor 
happened to hear his case the next day and His Lordship’s order 
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statement’ he was a pire anil ‘that’ the “order ‘of the 
Magistrate directing him ‘to pay’ maintenance to his wife’ was 
right. By this mutual ‘exchange of compliments the judge and 
the suitor squared up account with each other and retrib utive justice 
was. then vindicated almost inataritanéously. Ss 


"Anote incident perhaps. more “instructive - whith led -to a 
slight breeze in court was this. A barrister of standing appearec 
- inan application' for review along with the Vakil who- had pre- 
viously handled the case. At that time when an application: nfo? 
review was put in the judge or judges used. almost invariably» 62 
ask whether the point proposed to be argued in review had-or- had 
not been taken at the first hearing. The-barrister had apparently 
anticipated this kind of interrogation fromt he Bench and was 
prepared for it. Surely enough the learned judge by whom, tke 
application for review was heared put him the very question ard 
his answer was to this effect —I am not going to answer -your 
Lordship’s question for I know the object of it. If I say the point 
was taken on the former occasion, your Lordship is going to say 
that the point must have been considered and disposed -of . then 
and ‘cannot be reopened now. IfI say. ‘that the point was not 
taken on the former occasion, your Lordship will at once reject my 
application by saying there’ can be no review on a ground rot 
urged on the first occasion.” This answer had the desired effect 

and the judge was good enough to quietly. listen to the application 
and “dispose of it on the merits. 


A-third incident that I seinen bee is no less amusing. A 
subordinate judge had disposed ofa small cause in a somew2at 
summary manner. The judgment was unintelligible. -- There was ` 
a cevision petition to the High Court and the learned juige 
who heard it had’ to call for findings and “passed an order 
accordingly. It was pointed out by one of the Vakils who 
appeared in the case that the judge ‘who had disposed 
of the Small Cause was no longer in the station and shat 
‘therefore the order calling for findings was ‘perhaps. noi. a 
very desirable one to pass under the circumstances. -The learned 
Judge cried out at the top of his voice—“ That is a. regular God- 
send; we are going to have something intelligible at longt tbig 
time.” z 
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< I did not practise in the High Court when, that great Judge, 
Sir T. Muthuswami Iyer was onthe Bench. While he was a 
Judge, I happened to visit the High Court one day when I was 
probably a student of the Law class, and the observation that -he 
then made with the solenmity which was characteristic of him, I 
can never forget. A Vazil persistently argued that because a 
certain person was described as the agent of somebody else it 
did not follow that what he did bound the person of whom he 
was the professed agent Mr. Justice Muthuswami Iyer after 
listening to the argument which was reiterated several times came 
out with his weighty observation which he pronounced with great 
„grace and dignity :—“ Don’t you know that often a man’s death 
is‘announced by a single word, and yet how farreaching are the 
consequences’ of a man’s death in regard to his poperty!” 


We often speak of the independence of the Bench and here 
is an illustration of how it may be brought into relief by even a 
casual remark from a Judge. An Advocate-General who had just 
taken charge of the office ofered to present in Court certain papers 
in connection with an urgent application which he wanted to 
make tothe court immedistely. The then Chief Justice asked 
him whether notice ‘of the proposed motion had been given as 
required by the rules. On his receiving a negative reply the 
Chief Justice said “ why dor’t you move tomorrow after giving 
notice to-day ? One rule for every body will be very convenient. 
Don’t you think so?” 


Striking repartees of practitioners’ also sometimes make a 
strong impression on the mind. One spch repartee of the late 
Sir V. Bashyam Iyengar I racollect. He appeard in a case and 
put forward a contention somewhat different to the one that he 
had put forward on @ previous occasion for other clients in a 
connected litigation. He was opposed by several of the. then 
leaders of the bar, and they wanted to make capital of the fact 
that on the former occasion he had contended the other way and 
were constantly bringing this fact to the notice of the court 
by saying “you yourself argued to the contrary on the last . 
occasion. How can you mairtain your present position?’ He 
was almost ficrcely attacked and the interruptions of his sturdy 
opponents was very annoying. For a moment he-appeared to be 
helpless and then he came down with. his crushing reply :— 
“What do you mean by “yourself”? Do you mean A and B 
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for whom I then appeared or C for whom, I appear now?” This 
effectually silenced the opponents and the rest of the case went 
on amidst calmer surroundings. 


The ignorance of semi-educated clients also affords us merri- 
ment at times. Several years ago I remember a gentleman 
coming to.me to consult me’ona question of law. He hada 
smattering of English education, and what he came for was an 
opinion on a point under what he called the suits violation Act. 
He of course meant the Suits Valuation Act, and he little knew 
what a source of innocent mirth he was to his hearers whenever 
he mentioned the name of the Act. 


Legal reminiscences and anecdotes are the subject of almost 
a literature in England. In this country anything like an 
enlightened bar has not been in existence: for more than 30 or 
40 years and the traditions of the bar cannot claim the antiquity 
that they do in England or America. Since the establishment of 
the High Court, Madras has’ had a worthy bar and I, hope some 
young member of the bar with the spirit of antiquarianism 
in him will: undertake the task of collecting all anecdotes 
worth remembering and throw them into the form of a book. 
The sooner the task is undertaken the better, because practitioners 
of the last generation upon whom you will have to- rely for 
‘anecdotes of-times long’ since gone by cannot live until such time 
‘as you may choose to make up your mind to undertake the task. 
The adventurous compiler, whoever he may be, will get valuable. 
help from Mr. Norton’s contributions to the “Looker On”. ~ 


Anecdotes, recollections, reminiscences are the saving grace 
of this ‘profession which for the great majority that take to it has 
no tempting rewards to offer. No'doubt légal practitioners in this 
country ‘that entered the profession about 30 or 40 years ago 
prospered as a rule.’ They came to their profession, after qualify- 
ing for it and their untrained:and uneducated competitors with no 
language of English lagged behind: in the competition and 
gradually disappeared. Now the conditions of success are totally 
different and a young man now taking to this profession has to 
contend against odds, All those with whom he has to compete 
and who are already in the profession are quite his equals in 
learning and attainments, whereas in point of experience they are 
by far his superiors. Hence the success of those.that join now is 
highly problematical and much more a matter of chance than 
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before. Of course even’ now-a-days we’ know of so many young 
men who quickly make their mark in the profession and risé 
rapidly. These however are only the exceptions that prove the 
rule... With the growth of members the influence of the profes- 
sion is increasing and as the bulk of public workers in the 
country are supplied from the ranks of this profession, from 
this point of view the constant growth of membets may not 
be a matter for regret. Eut we know that sheer necessity 
arising from the unavailability of other suitable callings com- 
pels many a young man who may not have enough of ‘aptitude for 
it or who may not have means enough to tide over the period of 
brieflessness or to equip himself with the necessary requisite for 
practising the profession in rizht earnest, to enlist in the ranks of 
the legal profession. It will be readily admitted that if some of 
these young men could turn their attention to other wealth pro- 
ducing callings, not only would the country be benefitted from an 
economic point of view, but the young men themselves would find 
ampler scope for the use of thir talents and attainments. It is 
but natural that those young men whose near relations such as 
their fathers or uncles or fathers-in-law are already highly placed 
in the profession should be no} only anxious themselves to become 
-Vakils but should be desired t2 do so by their elders. Scores of 
other young men not ina similar position are also pursuing the 
same course of action with no definite thought as to their future. 
Until the millenium was brought about it might not be possible to 
stop the evil but the immediate problem before us is how, so long 
as the evil lasts, to provide for the numerous young men that join 
the profession annually, The slders in the profession must face 
the problem. In my humble opinion every Vakil of standing who 
has secured a footing for himself in the profession should make it 
a point to lend a helping hand fo as many juniors ashe can. We 
know of some members of the bar whose daily work is so very 
heavy that they must needs have juniors to-be able to cope: 
with their work. The lucky juniors of such senior practi- 
tioners may have nothing to complain of. But there are lots 
` of other juniors to be taken care of and it may not be too much 
to impose a moral obligation on all senior practitioners 
of standing that a certain percentage of their income: (what- 
that percentage should-be being left to be determined by the 
practitioner himself with due regard to all his circumstances) 
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should be set apart for helping juniors after getting some kind of 
work from them. I do not know that there are very many men 
among our ranks who takea delight in the study of law. and 
pursue it for its own sake. Lawyers of the type of the late 
Dewan Bahadur Ramachandra Rao Sahib are not easy to come 
across now. Young vakils coming of rich families to whom 
bread-winning by means of practice of the profession is, o- 
secondary ` importance may well take to the study of law for its 
own sake specialising in some branch which may have a fascin- 
ation for them. To young men possessing knowledge of Sanskris 
there are fields of unending interest for exploration. Some of ouz 
M. Lis. who have taken their degree in Hindu Law may have 
had opportunities of studying in the original texts and com- 
mentaries’ and of appreciating the terseness of style of the com- 
mentators, their precision. of expression and the logic of 
their reasoning. There are however other branches of ancient 
Hindu Law the study of which may not be of much use in the 
adtual practice of the profession but will be of great utility for the 
acquisition of culture. I wonder how many of our young men are 
aware that refined pleas regarded as the outcome of a highly če- 
veloped system of jurisprudence were known to the ancient Hindu 
Law. The plea of “confession and avoidance” was known to 
that system of law and was called “Pr atyavaskandanam, ” 
(maraena). The plea of Res Judicata or prior pain on 
was likewise known and was termed Prangnyaya” (Team). 
Misjoinder of causes of action under the name of“ ‘Vadasaak- 
ramana” (Tigas) was allowed-to be pleaded and Limitation 
or Bhukti (af) was also a recognised defence. The actual tzial 
of a suit was called “ Kriyapada” (fara) and the. actual 
omon in a, legal proceeding was: known by the name of 
“ Nirnaya” (faq). The successful party ` obtained from the 
Court a “ joya pathram” (SATAA), that is, a recorded judgment 
in his favour. There would appear to have been no provisior for 
the issue of an authenticated copy of the Judgment to the unsuc- 
cessful party. Itis significant that the - practice of the Frivy 
Council is more or lesssimilar. There the successful parsy is 
furnished with a copy of the order-in-Council with the. Royal Seal 
impressed upon it... The unsuccessful party has to satisfy hirnself 
with a mere plain print of the Order.in Council. Under the 
ancient Hindu Law Asedha (ara) or arrest was - one, of the 
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means of the-execution of a Cecree but wisely enough certain 
classes of persons and persons placed under certain circumstances 


were exempted from arrest. The provisions of the Hindu Law - 


on this point are very analogous to the similar provisions contained 
in the Code of Civil Procedure ; and the high development which 
Hindu Law must have attained in ancient times is testified to by 
this circumstance. It is also worthy of note that under the ancient 
Hindu. Law those who were accused of particularly heinous 
offences were not allowed to angage counsel to defend them 
just as a matter ‘of practice no one accused of any serious offence 
is admitted-to bail now under. zhe Code of Criminal Procedure. 
Each one of the topics of law just indicated here might be made 
the subject of a separate study and great light might be thrown 
upon it possibly to the benefit ard edification of even the present 
day legislators. It is to be hoped that young men who command 
leisure and who can afford to devote their leisure to the study of 


law will consider it worth their while to enlighten the public and — 


the practitioners of this profession on these ancient topics of great 
gerom interest, 
The members of this profession are constantly reminded of 


the. noble traditions of the profession which they have chosen to 


practice and of the heavy duty and responsibility lying on them 


of maintaining. those traditions untarnished. I do not know. 


whether.it is one of the traditions of the bar that the most pro- 
minent members of it must take « leading part in the public life 
of the country. The leading part that prominent members of the 


bar of England have taken in the public life of that country is | 


‘well-known. Just now out of the five members of the War 
Cabinet in England no less than three are lawyers viz., Mr. Lloyd 
George, Lord Milner and Sir Ecward Carson. In the United 
States of America not only is the president of the States a lawyer 
but no fewer than seven of the ten members of his cabinet belong 
to the same profession. Judged from this standpoint the legal 
practitioners of this country are in no way behind. The brunt 


of the public work of this country i3 borne by them, and without 


the slightest disparagement tothe people of other -professions 
taking part in the public life of theland it may be said that 
but for men of the legal profession anything like the pro- 
gress we have achieved, especialy in Southern India, would 
have been virtually impossible. It is not of course given 
to every legal practitioner of this country to take anything like 
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a prominent part in its public life. It may be a ‘question 
how every one who followed this. profession might contribute 
his own mite in order to enable the profession as a whole to 
keep up its traditions. To me it seems that the problem can be 
solved by each one observing the strictest honesty ‘in the varicus 
professional relations in which he may be brought into contact 
with others. Perfect straightforwardness in giving advice, scru- 
pulous regard for truth in the conduct of a case, thorough honesty 
in your monetary relations with your client, religious abstention 
from questionable methods of getting work,—these virtues if 
systematically practised might enable any one in the professicn, 
however humble his status might be, to keep the traditions: of 
the bar stainless so far as he was concerned. In this country it 
is our ‘painful experience to notice from time to-time lapses from 
the standard of honour and moral: rectitude expected of the 
followers of this profession. Cases of wilful ‘dishonesty are rare 
indeed. Most cases of delinquency are traceable to carelessness 
‘or neglect in the maintenance of proper accounts. Juniors who 
wish to save their reputation and guard themselves against the 
unwary acts of their clerks which - often bring them into trouble 
cannot do better than to carefully check the accounts kept’ sy 
their clerks or keep them themselves if possible, at least at 
the beginning of their careers. A vakil who produces on his 
gumastha’s mind the impression that he will not check the 
accounts of the latter is sure to lead him into temptation which 
ultimately will bring both the master and the servant irto 
trouble. Iam glad to note that the Madras Law Journal in its 
- brief notice of the late Mr. Rosario calls special attention to the 
fact that he had almost religious regard for the accuracy of kis 
accounts with respect’ to his clients’ money and that up to the last 
he ‘maintained a set of accounts himself apart from what his 
clerks used to maintain for him. Contrast with this a confession 
made to me by a vakil who never had the time or the patience to 
check the accounts kept by his clerk notwithstanding that he had 
no reason to believe that the accounts were kept with strict actu- `` 
racy or that the monies were duly utilised by him for the purposes. 
for which they were entrusted to him. After this course of things 
went on for atime the Vakil whose suspicion regarding the 
conduct of the gumastha increased day by day had no course left 
for him but to dispense with his services. E 
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Gatherings of this kind and the annual Law Dinners have 
done a-great deal towards bringing together the members of the 
profession. These institutions if they are kept up, as they ‘are 
sure to be, will do a great deal more ‘in this direction as time 
advances. There is however one drawback in the’ removal of 
which these gatherings have not been helpful. There are now at 
the bar of the High Court at Madras Vakils of all grades of stand- 
ing, and just now the state of things is such that every one must 
feel with great regret that there are so many among the practi- 

. tisners whom he does not know except by sight. The senior 
practitioners who are at the very top of the profession and whose 
services are sought by juniors may come to know some’ of 
them at any rate in the course of their professional 
work. Other vakils of standing at the bar may neyer have an 
opportunity of knowing them except by sight. This is an ano- 
malous state of things for which a remedy must be found. In all 
humility I would. suggest a. plan for your consideration. Apart 
from this annual gathering lst there be a lesser gathering consi8t- 
ing only of vakils of a certain standing at the bar say of fourteen 
or fifteen years and of the vakils who-have been enrolled during 
the twelve months preceding the time when the gathering is held. 
The gathering may take place at the house of one of the senior 
practitioners and the special object of the gathering should be that 
the new vakils are introduced to every one of the senior vakils 
present so that from that time forward they may not look upon 
them as mere chance acquaintances and the growth of something l 
like friendship may be possible between them. This remedy may 
not commend itself to you, but if you do not approve of it is in- 
cumbent upon you to devise another which may be equally 

` efficacious. | 

On this occasion you will pardon me for adverting to what is 
regarded by several people as an anomaly in regard to the disposal 
of Full Bench cases by the High Court.’ In the Full Bench cases 
decided in the Year 1916 there were at least 6 cases in which out 
‘of the three judges constituting the Full Bench one dissented from 
the other two. The points that were considered by the Full Bench 
in each of these cases were not points involved in Letters Patent 
appeals heard by three judges but points that were actually 
referred to the Full Bench owing to conflict of opinion 
among‘ the division benches of this High Court or between 
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this High Court and other High Courts. Some of the points ara 
of great general importance and it is regrettable that the decision 
of the so-called Full Bench on these points consists of the 
- opinion of only two of the learned judges i.e., of no higher numbe- 
than ordinarily constitutes a division bench. When the total 
number of judges constituting the High Court was only five or six, 
three judges might have been considered enough to constitute a 
Full Bench but as the number of judges is now as much as twelve, 
the number three as compared with it is so disproportionatel y 
small that people cannot easily bring themselves to regard thres 
judges of the court as a Full Court for giving a decision binding 
upon the whole court as well as all the mofussil courts. Having 
regard to the present strength of the High Court it is highly 
‘desirable that every point referred for the decision of a Full Benca 
should be heard and decided by a bench of not less than five 
judges. This arrangement will also prevent the anomaly of the 
opinion of the so-called Full Bench consisting of the opinion of 
only two judges. 

The High Court have recently ruled that in batch cases the 
judges shall have a discretion to allow some fee less than the 
minimum fee in each of the cases. Practitioners are of course 
interested in seeing that as much fee as possible is realised with- 
out detriment to the real interests of clients. Where in a batch of 
cases the same party happens to be the Appellant or Respondent 
and he fails, there is every justification for the application of the 
rule just referred to. Where however the party that fails in a 
batch of suits is nut thesame in every case there is no real hard- 
ship: in directing that the unsuccessful party in each one of the 
, batch of suits shall pay the minimum fee to the opposite side. So 
far as he is concerned there is no special burden imposed upon him, 
and there is no reason why he should not be subjected to the rule 
as to the minimum fee, These are matters for consideration and I 
beg to be excused’ for having taken the liberty of suggesting them 
for your consideration. 

On the whole, vakils are being shown greater and greater 
consideration and there is no reason why as a body-we should rot 
be content with our lot. They have fared well at the hands of 
the Publie Services Commission, and day by day the chances of 
the judiciary being recruited from the ranks of Vakils are imprcv- 
ing. We must be thankful for the Government of tach for tae 
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recent legislative enactmeat by which vakils have been declared 
eligible for the Chief J udgeship of the zeae Small Cause 
Courts. 

I must now wind up by apologising to you for this hurried- | 
expression of my rambling thoughts. The chances of the average 
wakil getting on in the profession are _by no means improving, but 
vakils whenever they are caught are seldom spared. Let us all 
hope that these gatherings will have a solemnising effect upon us 
and each time we meet in such bodies our. resolve to pursue the 
profession with a lofty sense of our responsibilit y, to maintain its 
noble. traditions will be “more and more strengthened. Vakilg 
may sometimes have to decide nice questions of casuistry and there 
may be room for honest doubt as to how a particular question may 
“have to be solved. Somet:mes we get papers atthe very last 
‘moment and we are called upon to file the appeal. We look into 
the papers and find that there is nothing in the case. Will you 
be justified in refraining from. filing the case when there is not 
time enough for you to communicate your view of the casesto 
the client and for him to make up his mind as to whether he 
should get it filed by somebcdy else if not by you? Again a, client 
may pay no-heed to your alls for -money and the case may be 
posted for hearing; still you appear in the case and do your best 
for him and fail. The client after the hearing is over will worry 
you for the result without having or not having heard about it, 
He will write to you ordinary and registered letters and wire to 
you and soon. If you let him know the result you may have no 
chance of getting your balance in the near future ; in fact you 
will get no chance until such time as he may have need for the 
record in the case. Under such circumstances, are you justified 
in taking no notice of the comnaunications with which the client 
worries you. I think there might be a committee of the Vakils 
Association to which the task of considering such questions’ may 
be entrusted. When the existence of such’a committee is known 
and when it inspires confidence it may be expected that references 
will be made to it by members’ of the profession feeling honest 
doubt on questions such as those mentioned above. . 


* 
* * 


Mr. Justice Holmes :—Mr. Justice Holmes. has the reputation: 
of citing more peculiar cases from the old Law books than any other 
member of the Supreme Cour. .He dug up an additional one: 
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recently to the amusement of his associates, when it was con- 
tended in a libel suit that the declaration was insufficient because 
the offences were not stated properly. “That leads me to recall ` 
a case in the old books” svid the justice where an indictment set 
forth that the accused strucka man on the head splitting the 
skull until a portion fell down on either shoulder, and the court 
held the indictmeut defective because it did not allege that the 
man was killed. ” 

The justice observed that it was a hair splitting decision and 
he did not intend it as a punishment either. New york Times. 


KAR 
X% 


Cabinet Ministers and the Bench.—If the persistent 
rumour that Sir George Cave will shortly leave the Home 
Office for a high judicial position should prove to be well- 
founded, he will not be the first Cabinet Minister who, 
not being a Law Officer of the Crown, has been appointed to the 
Bench. The most conspicuous instance—in England, indeed, 
almost the only one—is afforded by Lord Campbell’s appointment 
as Lord Chief Justice. Campbell was Chancellor of the Duchy 
of Lancaster, with a seat in the Cabinet, when he succeeded Lord 
Denman as the Lord Chief Justice in 1850. It will be remem- 
bered that Lord Haldane was Secretary of State for War when he 
succeeded Lord Loreburn as Lord Chancellor in 1912, but the 
office of Lord Chancellor, being largely political in character, can 
hardly be said to count in this connection. Lord Dunedin, who 
is now a Lord of Appeal in Ordinary, satin the Cabinet a 
Secretary for Scotland when he was promoted to the offices of 
Lord Justice General of Scotland. In the Colonies it jg 
not at all an uncommon thing for a distinguished statesman to 
become a judge. To give but a single ‘instance, Sir Edmund 
Barton, who was the first Prime Minister of the Commonwealth, 
is now a judge of the High Court of Australia. But in England 
the appointment of Cabinet Ministers to the Bench, if not unpre- 
cedently, is certuinly rare, and there are very good reasons, no 
doubt, why it should not become common. It is not desirable 
that the relations of the Bench and the Executive should become 
intimate, and anything which gave a semblance of such intimacy 
would tend to impair the status ofthe judiciary, Sir George Cave, 
who was Solicitor-General before he~became Home Secretary in 
the Coalition Ministry, occupies, however, a special position, and 
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both the public and the profsssion, who are well acquainted with 

his great qualifications for judicial office, would welcome his 

appoint to the Bench. Ifa second precedent for the appointment l 
of a Cabinet Minister toar English judgeship is to be created, 

there is no distinguished lawyer in the political world who is more 

worthy to have his name associated with it.—The Law Journal, 

August 25, 1917. 


BOOK REVIEW. 


THE NEGOTIABLE INSTRUMENTS ACT by Bhashyam and 
Adiga, 2nd Edition, 1917. Rs. 10/- 


We are glad to announce the. publication of the second 
edition of the commentaries on the Negotiable Instruments Act by 
Messrs. Bhashyam and Adiga. The volume under review has 
already taken the place of a treatise on the subject; and this 
renders a lengthy statement of the scope and objects of the work 
superfluous.’ Till the publication of the first edition of this 
work Chalmer’s Negotiable Instruments Act was the one in 
general use by the profession and students. But the meagre 
notes in that book created the necessity for a publication like 
the one under review dealing exhaustively with the subject of 
Negotiable Instruments. To the students we would draw their 
particular attention to the introduction to this work which gives a 
lucid account of the origin and growth of the law of Negotiable 
Instruments and the skeleton of the Act which will conduce to give 
them a comprehensive idea of the provisions of the Act. To the 
practitioners and judges it will suffice if we state that the work 
will meet their wants in every direction by giving the references 
toall the important decided cases up to date with a statement of 
the principles wherever necessary with criticism on the decided . 
cases wherever the authors think they are open to question. We 
need hardly add that the reprinting of the enactments bearing on 
the law of Negotiable Instruments, given in the appendices to the 
work will be found to be of great use both to the practitioners and 
the judges. 
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The Madras Law Journal. 
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EJECTMENT OF RYOTS (OR TENANTS) OF OLD WASTE. 


The question whether suits for ejectment of ryots of “old 
waste ” are triable by the Collector under the provisions of the 
Estates Land Act or are cognizable by the ordinary Civil Courts, 


is one which cropped up time and again before the High Couré , 


and there has been considerable conflict: of opinion on the- quies- 


tion. The raiter i is one of great importance Dot merely from ` 


the -academical point of view but by reason of the fact that 


' the period of limitation for such, a suit if triable by the Collector 


is only one year from “the date ott which the right teject accrued” 
under article 19, of atedule A to"the- ‘Estates Land: Act, where- 
as Under the Limitation ” Act the.. langholder. will havé a,,;period. 
of 12 years if the suit ‘is véognizableTby the Civil Coutts. ‘The 
general plan and - aftangement: Hof ~- “the Estates Land: “Act will 
lead one to the congjusion that. abel Suitg sare cognizable by the 


‘Civil Courts alone; and, although the proviso added to S. 153 by 


Act IV of 1909 has been the subject of discussion in several cases 
and different conclusions have been. drawn from į ji‘by different 


learned Judges, it seems to us with due’ déference. to the views - 


‘of the-learned Judges who took a ‘contrary view that the”above 


proviso has no bearing on the question. of jurisdiction and that 
the only conclusion to which Ss. 153, 157, 189 and the gehedules 
attached to the Act will léad is that the’ Civil” ‘Courts alone have 


-jurisdiction over such suits. . | 


Ss. 158 and 157 find’ place in the chapter relating to 
ejectment‘ and S. 189 appearing in the chapter relating to 
jurisdiction, read with the schedules, contains the provi- 
sions conferring jurisdiction: on : Revenue Courts; and as ‘laid 
down in several cases the jurisdiction of Civil Courts cannot be 
ousted by mere implication unless such jurisdiction , is expressly 
conferred by any-provision of law on the Revenue Courts.. The 
provisions of Chapter X relating directly, to ejectment are (1) 
S. 151 which lays down the only ground on which an occupancy 
ryot may be ejected,: (2) 8. 153. (as. the marginal Mote clearly 
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states) laying down the grounds on which a non-occupancy ryot 
may be ejected, (3) S. 157 layinr down that a tenant of 
old waste cannot be ejected on grounds other than those 
mentioned in S. 153 and lastly, (4) S. 158 which lays down 
the grounds on which a tenant of private land may be ejected. 
All these provisions relate merely to the grownds on which the 
respective occupants may be ejected and though we find in 
Ss. 151 and 153, the words “ before the Collector ” also, it is not 
by virtue of these sections that jurisdiction is conferred on the 
Collector but by virtue of S. 189 and the schedules which deal 
exhaustively with the question of jurisdiction and set forth all the 
classes of suits and applications triable by the Collector. The 
above words “before ths Collector” in the above sections are 
therefore to be treated as mere surplusage and this point, it, is 
submitted, was not sufficiently ‘pressed on the attention of the 
learned Judges;:;who had to deal with the question. If this 
view is accepted, the whole discussion aboutsthe- proviso to S. 158 
whether it has the effect of taking the case of ‘non-occupancy ryots 
holding under an expired lease granted. before the Act, out of the 
jurisdiction of the Collector, seems to benentirely foreign to a 
consideration of the,question;,at- issue. It will, be apparent. that 
the proviso was merely,,intended to;save the ordinary liability uf 
such ryots to be ejected (whether in the Civil Courts or in the 
Revenue Courts, being untouched by the proviso and having to be 
determined apart from. it) and it will therefore serve no useful 
purpose to discuss. this,proviso in a consideration of the question 
of the Forum. We have therefore to fall baek upon Ss, 158, and 
157 of the Act, which deal with “non-occupancy ryots” and 
“tenants of old waste’’-respectively. It cannot be disputed for a 
moment that tenants of old waste area class of non-occupancy 
ryots. S. 157 dealing expressly with tenants of old waste must 
` therefore be deemed io apply to this particular class of non- 
occupancy ryots, 8.153, applying tó other classes of such ryots. 
This seems to be the view taken by Mr. Ramadas algo in his 
commentary on the Act (at page 591). This argument is also in 
harmony with the division of ryots land, which is recognised by 
the Act, into “ old waste ” and ‘‘ ryoti land not being old waste.” 
And suits under S.' 157 which expressly relates to tenants of old 
waste, not being suits mentioned in schedule A of the Act, would 
then be clearly cogriizable by Civil Courts alone. The non- 
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mention of suits under S. 157, in schedule A of the Act,-seems:to 
be conclusive on the question. The only argument which can be 
adduced in opposition ‘to this is that-S. 153 deals with all classes of: 
non-oceupancy ryots including ryots or tenants of old waste. If this: 
argument is sound there would be no necessity for S. 157 at all i in 
the Act and a construction which involves the attributing of such 
an anomaly to the Legislature ought surely to be avoided and some 
meaning. and purpose must be assigned to every section of the Act. 

A further argument: is. open on. the language of the two 
sections read together, viz., there being several classes of “old 
waste, ” S. 157 is intended to apply to one class and 8. 158 to 
other classes, and some support may: be sought for it in the use of 
the word “tenants ” in S. 157 whereas the word “ ryots” is used 
in 8. 153, The answer to this is that there is no such distinction 
drawn in the Act between tenants and ryots of old waste, but on 
the other hand the two words are used indiscrimiristel y in several 
sections of the Act with:reference to the same class of persons and 
theegeneral trend of:the Act also is against such a distinction. 

The conclusion is therefote irresigtible that suits in ejectment 
against tenants or ryots ‘of old*waste are cognisable by the Civil 
Courts alone, but as!the contrar y-View'is taken’by several learned 
Judges of this court, it maybe: useful: to-examine the decisions. 

The first case in which’ the question arose was the case report- 
ed in Vuppuluri Atchayya v. Kanchimarti Venkatasita Rama: 
chandra Row 1 in which it was held (at page] 7)'that such suits 
are cognizable by the Collector. The jtidgment is a Short: one 
and their Lordships Sankara Nair and Sadasiva Iyer, JJ. in the 
course of their judgment state that “under section 157 a suit to 
eject him (a tenant of. old waste) may be brought before a 
Collector” &c. This, it is submitted with all deference to their 
Lordships, is begging the question. Lower down there is an 
observation that “if that is so, ċ.e. (if the suit cannot be brought 
before the Collector as contended by the Respondents’ learned 
vakil) we see no other section which gives a right of suit.” The 
answer to this is that it is neither S. 153 nor S, 157 that gives the 
land-holder his right to eject but S. 9 which is the general section 
impliedly giving such right, the former sections merely laying down 
the grounds on which particular, classes of ryots may be ejected. 
The Judgment proceeds on a construction of the Proviso added 


1, (1912) 13 M. D. T -609. 
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to S. 153, which as already submitted has little bearing on the 
question of jurisdiction and in no event is conclusive on the 
question,. and it entirely overlooks the argument based on:the 
non-mention of S. 157 in article 19 or any other article of 
schedule A of the Act, The above decision, it is submitted, 
cannot therefore be regarded’ as settling the matter. . The next 
case isthe one reported in Sunkara Venkata Ratnam v. Sri 
Raja Varada Raja Appavow 1, where their Lordships, Oldfield 
and Tyabji, JJ., came to opposite conclusions, the former holding 
that the Revenue Court has jurisdiction and the latter taking the 
_ contrary view. Itis unfortunate that though the matter went 
up in appeal before three learned Judges, the appeal was decided 
on another ground and this question of Jurisdiction was not con- 
sidered by their Lordships. 


Oldfield, J., discusses the present Han with reference 
to the provisions.of S. 153 alone of the Act, The learned Judge 
` states that the section relates to two matters, wiz. ., (1) it prescribes 

the Collector’s court as the tribunal for all ejectment suits agaénst 
them (non-occupancy ryots) and (2) it enumerates the grounds 
available, and proceeds, “The point is that, the addition (Proviso) 
deals with liability to ejectmen{not the tribunal which is to enforce 
it. The preceding proyision for the Collector's Jurisdiction is 
therefore unaffected and the result is......... ‘to make suits thereon 
cognizable by. the Collector.” With all respect tothe learned 
Judge, it must be.jsaid-tkat there is an apparent inconsistency 
between „the two sentences and it is submitted that the latter 
proposition does not in any way follow from the former and the 
former expresses the more correct interpretation of the provisa, 
viz., that the proviso does not deal with the tribunal, for the 
` obvious reason that this question is specially dealt with by S. 189 
and the schedules. Though the section lays down that the suit 
is to be filed before the Collector, such a statement is, as already 
stated, quite unnecessary and must be treated as surplusage. 
Neither the clauses of the section nor the proviso should therefore 
be resorted to on this question of jurisdiction. Further there is 
in the judgment no discussion of S. 157 as to what classes of 
tenants it relates to and no reference to the non-mention of this 
section in schedule A of the Act. Itis submitted that the view 
taken by the other learned Judge in this case is che sounder 
1 (1915) 29 M. L. J184. TT 
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view and the same view-was taken-by ‘Spencer, J., also in -tbe 
case reported in. (Ponnusami Padayachi v. Karuppadayan 1) 
Miller, J., the other learned Judge deciding the case on other 
grounds. Both Spencer and Tyabji, JJ., -in the cages referred to 
above go into the matter very elaborately and point out the 
‘anomalies that would result irom the contrary view and ther 
reasoning appears if we may say so, to be quite unexceptionable. - 
In yet another case which came before Oldfield and Sadasiva 
Iyer, JJ, reported in President, District Board of Tanjore v- Annc- 
samt Thondaman 2, this very point had tobe decided but tke 
question considered and decided there was as between S. 163 on the 
one hand and Ss. 153 and 157 on the other, which was applicable 
to the suit in question’and their Lordships held that the’ suit io 
eject a ryot of old waste was triable by, the Revenue Court under 
the latter two sections. The- question as to what class of cases 
S. 153 applies toand-to what cases S. 157 appliés* does not appear 
to have been raised-in that casé-and there was no discussion of 
Se 157 separately.» It is therefore submitted that this case is ro 
authority on the question now undér discussion. Quité recently 
the matter came updirectly- before another division Bench 
composed of AbduisRahim and Bakëwell, JJ; in S. A. Nos. 761- 
763 of 1916 and`their Lordships felt tht the preponderance 3f 
authority was in favour of the view that Revenue Courts have 
jurisdiction and the question was not allowed to-be argued. 


From the above discussion of the “acfisions bearing on tke 
‘question it will beapparent that it is Ai i Gtiite correct to state that 
there is any such great Ka E of authority in favour of 
either view and the matter is one which requires reconsiders- 
tion by a Full Bench ‘in view of the conflict ‘of authority and 
-in view of the hardship and. inconvenience to landholde-s 
arising from the view that Revenue Courts alone have juris- 
diction. The matter, no doubt, might be set ‘at rest by the 
Legislature itself making it clear whit suits S. 157 was intended 
to cover and, if S, 157 was not intended to apply to anyother 
suits besides those covered by S. 153, by abrogating tke 
section altogether. If on the other hand, S. 157 was intended so >- 
govern a class of ryots different from those governed by S. 153, 
the Legislature will do well to define such class and if it is intend- 
ed further that such suits. also should be tried by the Collector, 





1. (1915) I.L, R. 38 M, 843, "2. (1916) 851.0. 121. 
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to iene S. 157 also iri schedule A of the Act. It is difficult to 
gather what the policy of the Act is with respect to this question 
as with respect to several other matters. It seems therefore a 
case for the interference of the Legislature as the intention is 
not very clear from the provisions as they stand now and ia any 
event there should be an authoritative pronouncement setting at 
rest once for all the conflict of decisions on the question.’ 


T RAMACHANDRA RAO, B.A., BI., 
High Court Vakil. 





SUMMARY CF ENGLISH CASES. 


Bowman v. Secular Scciety Limited: L. R. (1917) A. C. 
406. 

Compan, y—Qpjects— Premotion of anti- ‘Christian objects— 
Legality of the company — Blasphemy — Capacity of anti- 
Christian Company to receive gifts—V alidit Ly of bequests to such 
Company—W hether certificate of incorpor ation conclusive as to 
the legality of objects. ee 

Where the object of..a company incoyporated under the 
Company’s Acts is to. promote the,principle that human conduct 
should be. based upon natural knowledge and not upon super- 
natural belief and that human welfare in this world is the proper 
end of all thought and action and thus involved a denial of 
Christianity, a bequest,to such company is not illegal and should 
be upheld as valid. ran 

Biggs v. Hartly, 19 L. J. Ch. 416, Curan v. Milburn L, 
R. 2 Ex, 23 overruled. 

The crime of blasphemy is not constituted by a temperate 
attack on religion in which the decencies of controversy are 
maintained. To constitute tke offence there should be scurrility 
or profanity in the propagation of anti-Christian doctrines. 

The certificate of incorporation of a company is not conclusive 
as to the legality of its objects. 

Lord Finlay (Lord Chanzellor) differed from the other Lords 
and held that the bequest td such company was invalid on the 
authority of Curan v. Milburn and Biggs v. Hartley which 
his Laordship held was still good law. - 

- In the words of Lord Sumner “the phrase Christianity is 
the Law of England is really not law ; it is rhetoric.” 
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. Molaren v. Thomson : (1917) 2 Ch. 261. ' 

Company—Meeting—Voting by proxy—Provision for ‘lodg- 
ing prozies two days before Meeting—Adjourned Meeting. 

Under the articles of a Company, ‘the instrument appointing 
a proxy was to be deposited ab: the Registered Office of the 
Company not less than two clear days before the day for holding 
the meeting at which the person’ named in the instrument pro- 
posed to vote. Held that proxies lodged after the date of an 
original meeting, but more than two days before the day fixed for 
an adjournment thereof, could not be used for the purpose of 
voting at the adjourned meeting. 





In re Crispin & Co.’s Trade Mark: (1917) 2 Oh. 267.. |, = 
Trade a aa Da limits, restriction. 


of. 

4 Except in the case ‘of identical or nearly idéntical, marks re- 
gistered under S. Al, there is no jurisdiction under the Trade 
Marks Act, 1905, $o ipené asa condition of registration that 5 
mark shall only be used 1 ina particulat country. i 





` Bruty v. Edmindson : (1917)-2 Ch. 285. 

Tazation — Tr rustee-solicito#” — Charges’ of misconduct— 
Defence—Instructions for Brief—Léading Cownsel—Fees— 
Supreme Court Rules, O. 45, R. 27, Sub Rr. 29 and 38. 

TA plaintiff who has failed to substantiate allegations af 
misconduct against a defendant, cannot Vesbape liability : to pay 
costs reasonably incurred by that defendant in’ relatión to thosa 
charges of which the truth or falsity had to be determined at tha 
trial, by abstaining from claiming any relief against the defen- 
dant and by insisting in the pleadings that he was sued only asa 
trustee. In taxing the'costs of such a defendant he should bs 
allowed the cost of brieting the Counsel. . 





- Levy v. Goldhill : (1917) 2 Ch. 297, 

. Damages—Commission agent—Contract for midani period 
—Determination of: contract—Notice, sa a og to’ com 
mission—Measure of damages. 4 1 

The plaintiff carried on various businesses of ‘his own, and gg 
he. trayelled about the country in connéction with them he also 
obtained orders for -other traders on terms of commission, The 
defendant agreed with the plaintiff as follows: “ I agree to pay 


` 
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you half profits on receipt of orders, provided the customer is good. 
Same applies to repeats on any accounts introduced by you.” The 
defendant subsequently terminated the relation constituted by the, 
agreement without giving any notice. In a suit for damages for 
breach. of the agreement and for wrongful dismissal. | 

Held, (1). that there was no employment of the plaintiff by 
the defendant and that therefore the defendant was entitled to 
terminate their relations without notice ; 


(2) that, notwithstanding the termination of the relationship, 
the plaintiff was entitled to commission on orders whenever 
received, if they came from customers introduced by the plaintiff. 





Stebbing v. Liverpool and London and. Globe Tnsurane Co.. 
(1917) 2 K. B, 433. 

Provision for r reference to arbitration in respect of differences 
arising out of policy—Untruz statement in proposal—Burden of 
proof. 

Under a policy of i insurance, all dieis arising out of the 
policy were to be referred to an arbitrator for decision. The policy 
also contained a recital that wie assured had made a proposal and 
declaration as the basis of the’ contract, and a clause to the effect 
that compliance with the ‘conditions indorsed on the policy should 
be a condition precedent to any liability on the part of the insurers. 
One of the conditions provided | that if any false declaration was 
made or used in support, of a claim all benefit: under the policy 
should be forfeited. In dnswer to a claim by the assured, the in- 
surers pleaded that the statements in the proposal and declaration 
were false. Heid that the burden of proving that the statements 
were untrue lay upon the inscrers and that the truth or untruth 
of the statements was a matter for reference to the arbitrator. 

Macmillan v. London Joint Stock Bank: (1917) 2 K. B. 439. 

Banker and customer—Cheque—Alteration of amount — 
Space for amount in words lzft blank—Mandate of customer— 
Negligence—Bulls of Hachange Act 1882, Ss. 9, sub-ss. 2 -and 20. 

If a person signs apiece of paper and gives it to an agent 
with the intention that it sha-l in -his hands form the basis of a 
negotiable instrument, he is. cot permitted to plead that he limit- 
ed the power of his agent in a way not obvious:on the face of the 
instrument, i 
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The mere fact that à cheque i is so drawn that spaces left’ in 
it can be utilised for forgery i is not by itself any violation of the 
duty which a customer owes to his banker or any evidence of 
negligence to go to a jury. Nor does the fact that the space for 
words in the cheque has been left blank by the drawer make any 
difference. A customer owes a duty to his banker not to mislead, 
“but such duty is not broken by negligently drawing a cheque in 
such a manner as affords another person an opportunity to com- 
mit a fraud and thus mislead the banker. 


—— — D 


D. P. Anderson & Co. Ltd. v. ‘The Lieber Code Co. : (1917) 2 K. 
B. 469. 

Copyright—* Original liter ary work? — Combination o f words 
so as to form a Code—Breach of copyright—Form of decree. 

Plaintiffs were the publishers of a code of , made-up words 
considered to be suitable for cabling purposes. Hach word, which’ 
of jiself was meaningless, consisted of five letters only, and differeé 
from every other word in the code. Ih the preparation of the code 
all unpronounceable wortls as well as those which were easily 
liable to error in traiiSndission were omitted. Plaintiffs claimed ar. 
inj junction, damagés and further relief i in respect of an infringemen; 
of the copyright in this code by the defendants.” Held, that the 
Code was an “ original literary work ” and could be. the subject o2 
a copyright. The plaintiffs were granted an order to the following 
effect :—A perpetual injunction restraining defis., their agents and 
servants from printing, selling or éxposing for sale, copies of the 
code or any other work containing 5 letter words copied or taken 
or colourably imitated from plff’s. code; the delivery up on oath of 
all copies of the code in the defendants. possession Yor in that oè 
their servants or agents within the United Kingdom, containing & 
letter words etc., and also all plates etc, within the United King- 
dom for the purpose of producing the same. 





Panoutsos v. Raymond Hadley Corporation of New Yori: 
(1917) 2 K. B. 473. 

Contract—Cancellation of —Waiver of breach—Reasonabl2 
notice, if breach is relied on as ground for cancellation. 

Under a contract for sale “of goods in several shipments, 
“each shipment was to be deemed a separate contract” -and 
payment should he made by “confirmed banker’s credit,” 

J 2 
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The -buyer.opened a banker’s. credit which was not in fact, 
“confirmed ”; and the seller, with notice of that fact, made some 
shipments and received payments therefor by means of the credit, 
and also obtained from the-buyer an extension of time to Nov. 30. 
for shipment of the balarce-of goods. On Nov, 25, the seller 
purported to cancel the contract as to the shipment of the balance 
of the flour, without any previous notice, upon the ground that 
the credit was notin accordance with the contract. Held, that 
there was no valid cancellation of the contract. The seller, by 
waiving for a'time the breaca of the- condition as to a confirmed 
credit, was not thereby bound to act upon that credit up to the 

“end of the contract, but he was not entitled to cancel the contract 
-without giving the buyer rzasonable notice of his sintention to 
Gancel so as to give the buyer an opportunity of complying with 
the condition. © 4 l 
l i EENS 

=> Matter v. Whale :—(1917) 2 K. B. 480." % 

‘Sale of Goods Act, 1898 (56 and 57 Vie. C. 71) 5. 25 (2) — 
Sale of goods—Conditional agreement to buy—Buyer in posses- 
sion—Sale to third person—Rights of sécond purchaser, : 

` Plaintiff entered into an*agreement in‘ writing with one T. 
whereby the latter agreed to” sell and the plf. to buy a plot of 
Jand for £ 385 subject to the soliditor’s approval of title; and in 
. èonsideration of the aforesaid transaction plaintiff agreed to sell and 
T. agreed to buy a Dotor car for £, 300 the two purchases to be 
carried out’ simultaneously.""'!Plff. gave possession of the motor car 
to'T.:“on loan,” none of thé prrchase money having been paid and T. 
gold it to defendant who-bought it in good faith and without know- 
ledge of any right of the plaintiff. Subsequently plainiiff’s solicitors 
refused to approve of the-title tothe land. In an action for 
recovery of possession ‘of the car held that the agreement as to the 
šale of the motor car did not confer a mere option-to T. to buy it 
but was a conditional agreement to sell; that a conditional 
agreement came within S. 25 sub-s. 2 of the sale of Goods Act, 
1893; and that T: had agréed to buy the car within the meaning 
of that section and the deft. bad acquired a good title thereto. 





Rex v. Army Council : (1917) 2 K. B, 504. 
Mandamus—Army Council—Court of imquiry—trregular 
proceedings—JI urisdiction—Appropriate remedy avatlable—Dis- 


cretion—Inef fective remedy. 
4 


4 
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On an application fora writ of mandamus to the Army 
Council commanding them to cause a Court of Inquiry which had 
repoyted unfavourably on the’ conduct of the applicant to re- 
assemble to hear and determine his case according to law, held that 
the application could not be sustained, because (1) the Court 
would not interfere in, matters relating to military law prescribing 
rules for'the guidance and discipline of military officers ; (2) another 
and an equally convenient, beneficial and appropriate remedy was 
open to the applicant under S. 42 of the Army Act; (3) the power 
of the Army Council to assemble a court of inquiry was a 
discretionary power, and the Court would not order an ey 
to exercise a discretion in-a particular way ; (4) the remely by 
mandamus, if available, would in the circumstances, be ineffeetive. 

The issue of the writ of mandamus is in the discretion of the 
Court and not a matter of right. The Court would be slow to 
interfere where the only complaint is that the rules of procedure 


have not been ia and literally followed. 





Cheater v. Cater MENU) 2 K. B 516. 

Nuisance—Landlord-und: tenani— Over hanging yew. trees— 
Death of cattle— Liability of. langlor de aare 

A landlord let to -the tenant a field. At the time of the 
letting there was a yew tree growing on the ground retained by 
the landlord and not let. At the, time of the demise the tree, 
although it overhung the demised property., was harmless, but 
during the tenancy it grew and came, within the reach of horses, 
The tenant’s mare ate of the leaves and died. In an action for 
damages by the tenant against the. landlord: Held, by Lord 
Coleridge, J. that the landlord was liable as the cage came within 
the principle of Rylands v. Fletcher (1868) L. R. 3 H. L. 360. 

(Held, by Rowlatt, J.) that the tenant took the land as he 
found it and the landlord was not liable. 





William France, Fenwick & Co. Ltd. v. North of England 
Protecting and Indemnity Association : (1917) 2 K. B. 522, 

Insurance—Marine—Insur rance against loss thr ough hosti- 
lities—Damage to ship by AN a on” wr reck- of vessel.sunk by 
‘enemy submarine. 
pa Plaintiffs, the owners of` ‘the steamship Sherwood, were 
insured by a policy ‘issued by the defendants which : was expressed 
to cover only the risks of capture, seizure, and’ detainment by the 
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king’s enemies etc., and all risks excluded from an ordinary 
policy by the F, C. and $S. clause. The policy also provided that 
the ship was to be deemed to be fully insured by an ordinary 
policy against all other risxs. The Sherwood ran upon, and was 
damaged by the submerged wreck of another vessel which had 
been torpedoed and sunk in shallow water by an enemy sub- 
marine. There hadbeen no time to mark the spot where the 
wreck lay and there was no negligence. In an action to recover 
under the policy, held that, having regard to the rigid rule of 
insurance law that one must seek the proximate cause alone, the 
damage to Sherwood was not proximately caused by the perils 
insured against in the policy and that the plaintiffs were not 
entitled to recover. 
Young v. Grote (1827) 4 Bing. 258, not followed. 


Pawson, In ye: (1917) 2 3 K. B. "597. ra 
Bankr upicy—Surety’ y’s claim—Debt proveable in bankruptcy. 
_ A surety fora bankrapt is entitled to prove for the full 
amount of the actual and ccatingent liability incurred by him on 


behalf of the bankrupt. S V4. 
ys eek OS 

Jacobs v. Davis: (1917) K. B. 532. S 

Cig a A e Eee ring—Duty to 
return. 

Where an engagement ring is given by a man toa woman, 
there is an implied’ condition that the ring shall be returned if the 
engagement is broken Ef. “The result is the same whether the 
transaction is viewed as a pledge or as a conditional gift. 








Unione Stearinerie Lanza and Weiner, Jn re: (1917) 2 K. B. 


558. 
Gosts—Power of arbitrator to order party to give security 


for costs—Arbitration Act; 1889, 8. 2. 
; An arbitrator under a submission by agreement out of Gia 
has no power to make an order for security for costs. 


Neville v. London Express Newspapers Ltd., (1917) 2 K. B. 
564, O. A. 

Maintenance of suit—Liabikty of Maintainer — Action suc- 
cessful—Effect of. l 

An action for maintenance of a suit is competent though the 
maintained action has peen decided in favour of the plsmit in 


that action. 
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Nesbitt v. Mablethorpe Urban Council: (1917) 2 K. B. 568. 

Seashore—Sandhills—Formation by alluvion of the sea— 
Ownership—Sewer’s Act, 18388 (3 and 4 Will. 4 Ch. 22) Ss. 10 
and 47—Hffect of. 

Land, not suddenly left derelict, -but formed by alluvion of 
the sea, imperceptible in progress, belongs to the owner of the 
adjoining demesne lands, and not tothe Crown. Although the 
management of sandhills formed by forces of nature above high- 
water mark adjoining the sea-shore..is' vested in the Commis- 
sioners of Sewers by S. 47 of the Sewers Act, 1833, that Section 
does not vest the property in the sandhills in the Commissioners. 
It is quite open to private persons to acquirea title by prescription 
to the sandhills by exercising acts of ownership thereon, for the 
ordinary prescribed period, notwithstanding the fact that the 
Commissioners of Sewers had refused to allow them or their 


lessees to erect permanent strutures WISAN without licence. 
v Waya ayt 


° Mackusick Carmichael : (1917) 2,K. B. 581. Ag 

Landlord and tenant—Covenant against Sub-letting by 
lessee or assigns—Further sub- Kas by eas rae without consent— 
Liability of lessee. Ag f 

Where a lessee who has naked for himself and his as- 
signs that he will not sub-let or part with possession of the pre- 
mises without the consent of the lessor, _Subele stetis, them, the lessor 
cannot if the sub-lessee further sub-lets without his, consent, 
complain of such further sub-letting as a breach of covenant by 
the lessee. A sub-lessee is not an assign within the meaning of 
the covenant. f . 


Continho Caro and Co. v. Vermont, & Co. (1917) 2 K. B, 
587. AN CA gi 
Alien Enemy—Enemy firm—Order of. Board of Trade to 
wind up business—Controller—Power of, to sue for debts in name 
of firm—Trading with the Enemy (Amendment) Act, ies S.1 
Sub-s. 2. 

Under 8. 1 of the Trading with the Enemy NE 
Act, 1916, the. Board of Trade made an order requiring the 
. business carried on in the United Kingdom by a firm of Enemy 
Nationality to be wound up appointing.a Controller and conferring 
on him power to sue in the name and on behalf of the firm... - - 
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In a suit by the Controller on behalf of the firm for recovery 
of debts which became due before the outbreak of war, he is not 
liable to be met by the defance that the plaintiffs are an enemy 
firm. i 





5. S. “ Plata” v, Ford & Co., (1917) 2 K. B. 593, 

Charterparty—Demurrage—Principles, regulating payment 
of—Time when begins to run—Arrival of ship in port of destina- 
tion—Detention, unavotdable—Uselessness of arrival, if an cacuse 
for non-arriwal. 

The general principle applicable to cases where demurrage is 
claimed, is this: It is the daty of the vessel to arrive at the place 
of destination, whether that place isa port, a roadstead, a dock or 
a berth. It isthe duty of the charterer to be ready for that 
vessel when she arrives, ani to proceed to discharge her if she is 
ready in accordance with tae terms of the charterparty. But, 
speaking generally, the vessel must first of all arrive. Any 
obstacle that prevents the vessel arriving is fo the vessel’s account 
and not for the charterer’s account. The delay so occasiohed 
must be borne by the ship-cwner andinot by the charterer. 

That is equally true whether the obstacle is a physical 
obstacle or a legal obstacte GR Yestraint of princes. 

OL 4 x E 

T. and J. Harisson v. Knowles and Foster (1917) 9 KB. 606, 

Contract of sale—Ship—Incorrect statement as to dead-weight 
capacity—Conditionor warranty—Non-liability for errors o f 
description—Liability .0f vendor. | 

The defendants wished to sell 2 steamships which were built 
to carry passengers and cargo. In furtherance of this object, they 

prepared written particulars of the ships and handed them toa 

broker who in turn placed-them before the plaintiffs. Thereupon 
the plaintiffs bought the steamships for 10,000 £ each. In the 
particulars prepared by tke defendants the steamships were 
described as having a dead-weight capacity of 460 tons. The 
document also contained these words: “Not accountable for errors 
in description.” A memorandam of the contract was drawn up by. 
Mr. Taylor and signed by him on behalf of the plaintiffs and by 
the defendants. After the chips were delivered to and accepted 
by the plaintiffs, it was disccvered that the dead-weight capacity of 
each ship was only 360 tons. In an action by the plaintiffs to 
recover damages for a breach ofa condition of the contract, and- 
alternatively, for-breach of warranty. 
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Held, that the memorandum was not intended by the parties 
to contain all the terms-of the contract, and that the statement as 
< to the dead-weight: capacity was a term of the contract; that the 
discrepancy between the statement and the fact was a difference 
of degree and not of kind, and that the statement was therefore a 
warranty and not a condition; and that, the statement being a 
warranty, the defendants were not liable for breach of warranty 


by reason of the words, “not accountable for errors in description.” 





The Petone: (1917) P. 198, 

` Maritime Lien—W ages of seamen—Master’s dishursements— 

Discharge of lien by volunteer after sale of ship—Right to 
subrogation. 

Persons in the position òf volunteers who make payments in 
discharge of seamen’s wages and master’s disbursements , which 
constituted a maritime lien on the ship.do not. thereby acquire the 
lien which the seamen and master had in respect thereof. 





JOTTINGS ‘AND CUTTINGS. cS, 


London Mag gistrates, and, Literature —The crowning glory 
of the London Magistracy, so far as its terry associations.are 
concerned, is Henry Fielding, who, through the influence of Lord 
Lyttelton, became a Magistrate at Bow Street in 1745, and who 
like Dickens, may be counted a great law reformer as well as a 
great novelist. Among the reforms he advocated in his famous 
tract on ‘The Causes of the Increase in Robbers’ was the restric- 
tion of the sale of intoxicating liquors to children—a-change which, 
though obviously beneficial, has been introduced only within the 
last few years. No man ever strove more valiantly to equalise the 
administration of the law. He ‘makes Judge Squeezum, who 
figures in one of his plays, cynically say, “The laws are turnpikes 
only made to stop people who walk on foot, and not to interrupt 
those who drive through them in their coaches.’ A century later 
the Metropolitan Bench narrowly missed the distinction of num- 
bering another great novelist among its members. Thackery, 
who was called to the Bar at the Middle Temple in 1848, war 
encouraged by Monckton Milnes to entertain the idea of becoming 
like Fielding, a London Magistrate. How the project failed is 
explained in a letter he addressed to his mieni friend goor- 
after he was called ; - 
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You are a good and lovable sdviser and M. P., but I cannot get the Magis- 
trate’s place, not being eligible. I was only called to the Bar last year, and they 
require barristers of seven years’ standing, Time will qualify me, however, and 
I hope to last six years in the literary world. . . IfI could get a place and 
rest I think I could do something better than I have’ done and leave a good and 
lasting book behind me; but Fate is overruling. 


Fate, in truth, was never more kind, for although ‘ Vanity Fair! 
had recently heen completed when Thackeray penned these lines, 
‘Pendennis’ and ‘Esmond’ had yet to be written, and they 
migbt never have been starsed if their author had been provided 
with a secured income.—The Law Journal, August 18, 1917. 
$ 
fhe 

„The Nestor of the Law.—-Lord Halsbur y, who will complete 
on Monday his ninety-fourth year, has broken yet another record 
in the annals of the Woolsazk. The palm for longevity among 
the Lord Chancellors previously belonged to Lord St. Leonards, 
who passed away ‘at the age of ninety-thres. According to the 
reference books—even according to Atlay—our ‘Grand Old Man’ 
of the Law is completing; not’ his ninety-fourth year, but *his 
ninety-second. The records of Merton College, Oxford, where he 
graduated in 1845, and of tke; Inner Temple, where he entered as 
a student in 1846; make itnclear, however, that he was born 
not in 1825 but in 18934, It is recorded of Lord St. Leonards 
that he preserved his vigour to such an extraordinary degree that 
after he had become a nonagenarian he would vault the gates in | 
the grounds of his country. house rather than allow the bailiff to 
open them for him. “Lord -Halsbury’s vitality, though it may 
not be manifested in precisely the same manner, is quite as 
remarkable as Lord St. Leonards,’ and the profession, to whose 
annals he has made so rich and varied a contribution during the 
sixty-seven years he has beer. connected with it, hope to enjoy for 
many a year yet the pleasure of wishing him on September 3 
many happy returns of the day.—The Law Journal, September 
1,-1917. 

Ks 

Horace Walpole and the law :—Lawyers take a legitimate 
pride in the fact that some of all the greatest of English men of 
letters Bacon, Feilding, Scott and Macaulay are, perhaps, the most 
famous—have belonged to tha practising ranks of their profession- 
To some, hywever, it may beachastening remembrance that other 
famous authors have addressed themselves to the study of the law 
and found it so distasteful that they promptly abandoned if. 
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Gray, Chatterton, Borrow, Dickens, Disraeli and Meredith are to 
be numbered among the classic writers who have begun a 
connection with the legal profession ‘without completing it. To 
this less gratifying company may be added Horace Walpole, the 
tercentenary of whose birth occurred on: Monday. He was entered 
at Lincoln’s Inn in 1731, his father, who was Prime Minister at 
the time, intending him for the law. “ But”, says Walpole in his 
“ Short Notes’, ‘ I never went thither, not caring for the profession.” 

Not that he appears to have entertained any objection to it on 
general grounds. When Chatterton submitted some extracts from his 
Rowley poems to him, he wrote him a letter—so he tells us—‘ with 
as much kindness and tenderness as if he had been his guardian’ 
advising him:to stick to his profession. Chatterton might, perhaps, 
have been less disinclined.to follow Walpole’s advice if the Bristol 
attorney to whom he was articled-had been less hostile to his, 
literary. efforts. .-I is recorded ‘that his “unsympathetic 
master was wontilito search ‘the drawer of the youthful 
poct’s desk and tear up any manuseripts not directly connected 
withthe business. of the.office.- It. is hardly likely that the. 
fastidious Walpole, ifthe had. overcome his dislike of the law, - 
would have made a. considerable figuré at the Bar. “He was drawn 
by some strange attraction,’ says‘Macauldy, ‘from the great to the- 
little, and from the useful to the odd.’ That is certainly not the, 
type of mind of which successful advocates are made. But though 

he despised the law, he.was not indifferentito its.acts.. We have. 
it on the same great authority, in, one of - the nose famous of his 
antithetical passages, that .Walpole ‘scofed at.the} practice of. 
entail, and tasked the ingenuity of-conveyancers to. tie. up. his. 
villa in the strictest settlement.’ : The purchase ,0f a. house in 
Berkeley. Square not the: acquisition of the famous residence at 
Twickenham, which Macaulay derides as the ‘ grotesque. house 
. with the pie-crust battlements '—involved him in a Chancery 
suit. ‘He was too adroit, however ’—so Mr. Austin Dobson 
says—‘to allow this to degenerate into an additional an- 
noyance, and managed to turn what promised to be a tedious 
course of litigation into a combat of courtesy.’ A man who could 
turn a Chancery suit, especially in those days, into a ‘combat of 
courtsey ° might, after all, have made an ideal equity lawyer of the 
old school, though nothing, perhaps would have-so offended the- 
dilettante of Strawberry Hill as the suggestion that he was 
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capable of filling such a part. The Law Journal, September 29 ` 
1917. l ) : 


1 


‘BOOK REVIEW, 


a TO. JURISTIC PSYCHOLOGY, by Pr abodh Chan- i 
dra Bose. M. da B. L., 1917. Thacker Spink & Co., .Calortita, 


It is not easy to understand the ‘ psychology’ of this work 
and though we appreciate the attempt of the author in his Fore- 
word to the book to disarm criticism on the ground of its imper- 
fections, we cannot help feel-ng that the author greatly exaggerates ~ 
the importance of his subject when he wants to erect ‘juristic 
Psychology’ into a ‘science. More than one half of the work is 
taken up with what may be regarded as rough notes on several 
topics of general Psychology and in the later portion, the ‘ juristic’ 
branch is presented’ under the heads of—i.q, Narration of the: 

' witness, to the Judgé and the Jury, the process of making “ib. 
“ recorded evidence. ii. Psys hology of judgment, Judicial Truth, 
Judge’s mind. iii. „Psychology, of crimes.. av. Psychology ` of 
Admission, Confession,. ik Accomplice-evidence, , “and Behaviour as 
circumstantial evidence, v. Legal consciousness; Psychology of” 
some concepts relevant inlaw. vi. The plaintiff's mind. The 
Prosecutor's mind. , ,, The defendant’s mind. Legal Practitioner’s 
mind, Legislation. . “Relation between the Judicial and the Execu- 
tive. Quite a variety of ‘matters are touched on and there are 
some interesting suggestions and reflections here and there but the 
pages are largely filled with quotations from a number of writers, 
known and unknown. The author deserves. credit for bringing’ 
them together in some ccrinected form and the pook certainly 
affords interesting reading, 


1 
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CRIMINAL PROCEDURE CODE AMENDMENT BILL. 


When examining the bill as it originally stood, we pointed 
out the directions in which the bill required alteration 
We are glad to note that. in many -of- those” points, tha 
Select ` ‘Committee has taken a similar’ view. The’ Selecs 
‘Committee has rejected the proposal to add cheating and offences 
relating to stamps to the list of offences of which private persons 
are bound to give information under S. 44. They have added 
only offences relating to coins and currency notes. They havs 
not accepted the proposal to give power to private persons right to 
agrest on suspicion. They are for giving that-power only to village. 
officers. It may be suggested that having regard to the factious spirit 
that prevails in villages in certain parts of the country even‘this 
extension is not desirable but the Local Government, we think, 
may be trusted to sufficiently bear that fact in mind when extend- 
ing the power to village officers in such areas. “Unreasonab.e 
disobedience of an order to attend search has been made an offence 
but an order in writing is made a condition precedent thereto ard 
it is also suggested that executive instructions should be issued 
that only persons in the immediate vicinity should bé asked z0 
attend. The suggestion illustrates the possibility’ of abuse the 
section may be capable of and it is a matter for consideration if 
some more precautions are not necessary. T'he provision in 8. €8 
for investigation of claims on the lines _of „the Civil Procedure is 
unexceptionable but it is desirable to state ’ against whom the suit . 
is to be. The proposal of the Select Committee -to expressly say 
that the appellate court has the power to order security undar 
S. 106 though the first court nay not have had-the power is n 
accordance with the trend of ‘decisions but it is not, as pointed 
out in one of the decisions the other way, in accordance wish 
the true theory of appeals. It is unnecessary to give the; Nake 
Court this power of practically enhancing the sentenge A Komat we” 


think that the Magistrate should haye the power :to, ‘artiér secur- Mane 


ity in the case of all offences coming within sass ‘VIEL: af ae. 
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Penal Code. Offences under Ss. i54 to 156 certainly cannot re- 
quire such treatment. Nor do all cases of S. 153-A or even of 
unlawful assembly. The addition of the words “or in any other 
manner ” in S. 108 may look quite innocuous and is in harmony’ 
with the progress of legislation in this country and though it cannot 
be denied that on occasions signs or exhibitions might be quite as 
efficacious instruments of sedision as writing or speech, nevertheless 
‘it is a matter for deep consideration if this extension is really 
needed and if possibilities of misuse do not countervail the possible 
advantages. ‘The right of appeal sought to be conferred in the 
case of rejection of sureties under S. 122 is distinctly an improve- 
ment as experience shows the power is capable of being abused, 
Provision that the unfitness of the surety is. to have reference to 
the purposes of the bond is alsoa step in the right direction but 
ig not, we are afraid, adequate as there could not have been any ; 
serious doubt at any time that it could have reference to anything 
else. We realise, however, the difficulties in the way of making 
an exhaustive enumeration of the objections and the right 
of appeal conferred may in &:large measure, meet the require- 
ments. Finality proposed to be given in S. 135 to the order even 
in respect to the character of the way may look hard but is only 
for the purposes of the section and even as it is, the private party 
could not get compensation if the way turned out to be not public 
on examination in Civil Cours. The alteration in the law, there- 
fore, cannot be said to materially prejudice any party. 
Under S. 145 as it stands, the Magistrate though he might 
treat a person forcibly evicted within 2 months of the order asa 
‘person in possession, has n> power to restore possession to him. 
It is only right that sucha power should be conferred on the 
Magistrates and ib is curious that the omission should have s0 
long escaped notice. It may show the little need that ordinarily 
exists for this chapter, The others changes suggested are also 
desirable. It is to be regretted that the Committee did not see 
its way to recommend the: omission of the whole chapter. Ordi- 
narily these proceedings only mark the first step -in the game 
of litigation and are not seriously regarded as anything else. 
Danger to public safety is mostly simulated and can always 
be adequately protected by recourse to the powers under S, 107. 
A source of wasteful and need ess litigation, it is time to stop the 
farce, if need be, by establishing more civil courts. Larger powers 
of search &c., are intended to be given to the investigating officers 
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but: precaution is taken "tae the investigating officers should not 
be below the rank of Sub-Inspectors. We thitik that the com- 
mittee did quite right in recommending that statements made to - 
police officers (not merely the records of‘ such statements): ought- 
under no circumstances to be used against the accused. Their 
‘corroborative value is-as pointed-out by: ‘the Committee, very small. 

As regards S. 195, the Committee propose a radical change. 
The following are the changes : 


i. They remove the institution of in entirely from 
the hands of private . parties and commit it to the court or to some 
officer appointed by the Local Government. 

ii. They restrict the right of appeal. 
iii. They give discretion to bbe Magistrate to postpone trial 
pending appeal. 

iv. They exclude the proceedings from revisional jurisdiction. 
: We agree with the Committee in thinking that taking the 

ingtitution of proceedings out of the hands of private parties would 
supply an effective check to vexatious applications for sanction. As 
it is, the institution of sanction proceedings hardly ever proceeds 
from a single or even partial desire to vindicate justice. We think 
the alteration suggested is likely to exert a wholesome influence 
though we do not believe it is necessary to take away the revisional 
jurisdiction of the High Court for that purpose. Further, there 
are some points in connection with it which having regard 
to the course of decisions require, clearing up. Both the High 
` Courts of Calcutta and Madras in Full Bench have decided that 
the determination to start proceedings under Sec. 476 should be 
made at.or immediately after the termination of the proceedings 
in the course of which the matter arises. It is not clear if it is 
“intended to perpetuate this view. The Local Government could 
not at any rate make up its mind without looking into the judg- 
ment. It is also to be noted that restriction on appeals could be ' 
got round by making an independent application to the appellate 
court. Power should also be expressly conferred, we think, 
on the Magistrate to discharge the accused in accordance with 
the judgment of the appellate court. The - judgment of the 
appellate court would not be evidence and as” such could not be 
acted on by the Magistrate unless power under S. 203 is* 
mutatis ‘mutandis extended to proceedings instituted under 
S. 476. d 
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The new section. as to joinder. of charges does require 
further. consideration. ‘It may lead. in the working of it to 
considerable amount of confusion. What is to’ happen, if for 
instance where three persons are charged with jointly committing 
three offences of the same nature, all the three are found to have 
joined in one, two only in the second, one only in the third. Can: 
they all be convicted or should a fresh trial be gone’ through ? 
If the facts alleged are the same as the facts found, under the 
section as it stands, they could not have been jointly charged. 
Some provision ought to be made for such contingencies. As 
regards the summoning of witnesses in summons cases, we must 
reiterate what we said previously on that matter. We cannot 
understand why the procedure should not be assimilated to that in 
civil cases, The circumstance that commissions cannot be issued for 
examination of witnesses incciminal cases to the same extent as in 
civil, will be even then a maiter which the Court can legitimately 
take into account before issuing the process. Communication of the 
result of investigation to the informant is a desirable addition. o 
also the provision that to entitle the accused to compensation 

“the complaint should not only be’ frivolous or vexatious but 
also false. A true compla:nt can be frivolous or on occasions 
may even be vexatious but it is absurd that the , accused 
in such a case should get compensation. The raising of com- 
pensation from 50 to 100 we do not think is called for. Instead 
of becoming a check on frivclous accusations, there is the danger 
of the section acting asa ckeck on true and honest accusations, 
specially by the poorer so:t of people. In all cases where 
substantial damages shouldbe recovered, the aggrieved party 
can resort to the Civil Court. We think also that it should 
be made clear that compensation ‘should be payable.only to 
the persons against- whom accusation is made by the com- 
plainant or informant and not also to those whom the police 

_in the course of their investigation charge .as being involved 
in the offence. The Selecs Committee. refuse ty add cheating to 
the list of compoundabie offences, perhaps rightly but the list 
may with advantage we think, be e.tended in .olbher directions.” 
The provisions permitting a party to be examined asa witness in 
proceedings under Chapters X to XLI & XXXVI or under 8. 552 

“ig right. Those proceedings ave quasi civil in their nature and there 
is‘nd-reason why in those proceedings a party should not examine 
himself when especial y the tendency in other countries is to. allow 
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the accused to examine himself on oath. ‘But in this connection 
we must note, a remark that applies equally to affidavits under 
S. 589-A, without amending the section of the Oaths Act, 
oaths cannot be administered to accused persons and the exten- 
sion would-to a considerable extent remain a dead-letter. As regards 
the powers of Presidency Magistrates, we fully endorse thé 
opinion of the Select Committee that there is no special reason 
why they. should be entrusted with wider powers than those of 
ordinary first-class Magistrates. Their powers of summary tral 
must be reconsidered and may, we think, be curtailed without 
detriment to public interest. It is doubtful if any extension 
of the use of pardon is called for having regard to the very unsatis- 
factory nature of the evidence procured under those conditions and 
_ the danger that lies in its abuse though no doubt precaution has been 
taken to prevent such abuse by requiring committal to the Sessions 
Court in all such cases. The Select Committee propose an altera~ 
tion in 8. 429 by which on a difference of opinion a criminal appeal 
mas be heard by a Bench of three Judges at the choice of either or 
both the Judges composing the Bench. We would suggest instead 
a rehearing in all cases before 3 Judges. Under the law as it stands 
at present, the strange result follows at times that though the 
judges differing are for a reduction or variation of sentence, the 
third Judge may confirm the sentence. By the new 8. 415-A, a 
right of appeal is conferred on all persons convicted at a trial in 
which one of the persons has been given an appealable sen- 
tence, The view of the Allahabad High Court is that that is 
the law even under the Code as it stands at present while the 
Madras High Court takes a different view. It seems to be only 
right that the benefit of the opinion of the Appellate Court should 
enure equally in favour of all the accused though no doubt there may 
be some cases in which the conclusion as regards one accused may 
not have any bearing on the other or the others. But that is not 
the usual case. The amendment to S. 418 proceeds on the same 
principle. : 
~ The Committe: decline to propose enhancement of the 
“rate of maintenance awardable under 9. 488 and as we said 
‘before, rightly, In the conditions of this country, an allowance 
of Hs. 50 is quite adequate and if a person is entitled to a larger 
award under the law, the Civil Courts should be pesorted io. It 
is not advisable to transfer the function of the Civil Courts to the 
Criminal. We must confess though against our first inclination 


`~ 


136° THE MADBAS LAW JOURNAL.’ [WOL, XXXII 


that there is much to be said in favour of the conclusion of the — 
Committee retaining the words “living in adultery, ” The recom- 
mended addition to S. 497 giving the Court power to release on 
bail apart from the merits of the case, to persons under the age 
of 16, sick persons and women, is a desirable amendment. 
The power of confiscation cohferred- by.S. 517 isa dangerous. 
power and we think should be carefully defined. It should, we 
think, be confined in cases other than those expressly provided for 
to property used-in the commission of offences. We do not 
believe that any extension of powers under S. 522 is called for. 
Any power given to the Criminal Court to determine civil rights is 
to be scrutinised with care the more so as in this case, the 
question of dispossession may not even directly arise. 


The proposed S. 561-A recognises inherent powers in the 
High Court, but no such inhsrent power in the Subordinate Courts 
is recognised. Recognition of such an indefinite power in the 
illtrained Subordinate Magisiracy is too full of dangerous possibi- 
lities to be seriously contemplated, though al Courts must hive 
some inherent powere, 





BOCK REVIEWS. 


i "THe MADRAS ESrATES LAND Acr, by M, Krishnama- 
chariar, M. A., M. L, Ph. D., (of the Madras Provincial’ 
Judicial Service) Published by P. R. Ramavyar & Ga; Madras, 
1917. 


This is an addition, by no means unwelcome, to the literature 
connected with the Madras Estates Land Act. The special 
feature of the book-is a cleaz, analytical treatment of the subject. 
In an interesting introduciory note, the author first deals with 
the historical aspect of the law in India, and, in the latter half, 
gives a full synopsis of the Act, winding up with certain sugges- 
tions for the amendment of the Act. - The notes to the various 
sections are conveniently brief though full and clear, and the case- 
law has been adequately noticed. ‘The references to the similar 
provisions of the Bengal Tenancy Act and the former Rent 
Recovery Act; have throughout been given. and the reprint of 
these Enactments and of a number of other connected Acts and 
Regulations as. appendices,. greatly adds to the utility of the 
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book. The notifications of the Local Government under the 
Estates Land Act and some of the papers connected with’ the 
Original Bill, such as, the statements of objects and reasons and the 
Select Committee’s report are also found in the Appendix. We 
can confidently recommend the book to all persons interested in 
this difficult but important branch of the law as a convenient 
hand-book on the subject. The gei-up of the volume leaves little 
to be desired. , 





-GHosn’s Lawyer’s Diary, 1918. 


Weare in réceipt of this Diary for the year 1918, and it is 
with much pleasure that we bring to the notice of the public its 
usefulness which consists in giving varied information ready at 
hand. For instance, the calculation of interest at various rates, the 
income tax rules, the Court fees rules, Process fees, Stamp duties, 


etc. 


e 4 





STUDY ANALYSIS OF THE INDIAN PENAL Cops by Mr. M. 
K. Venkatesam, M. A., L. T. By Srinivasa Varadachari d Co. ` 


We have great pleasure in announcing the publication of the 
Study Analysis of the Indian Penal Code which gives a short 
skeleton of the provisions of the Code which may be useful for 
students in revising the subject after studying the well-known 
treatises on the enactment. 


[End of Vol. XXXIII.) 
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NOTES OF INDIAN CASES. 


Nobin Chandra Barua v: ‘Chandra ;-Madhab Barua. I. L. R. 
44 Cal. 1 (P. C.) > 


"In more than one case the Caleutta High Court has placed.a ` 


wide construction on the language of the 3rd column of Art. 89 of 
the Limitation Act, practically holding that mere neglect or omis- 
sion on the part of the agent to comply with a demand from the 
principal, amounts +o refusal within the meaning of that article, 
THe spirit of the present decision of their Lordships in which 
stress is laid upon the requisite of refusal as much as on demand 
seems to us inconsistent with the above view of the High” Court. 


The observation towards the end of their Lordships’ judg- 
ment on the question raised under S` 8 of the Limitation Act 
(of 1877) is apt to be misunderstood if it is not borne in mind 
that the family of the parties was one governed by the Dayabhaga 
Law. This circumstance is not referred to in the judgment but 
may be. gathered from: the report of the arguments in the unofficial 


reports. In the case of a Mitakshara family it is fairly well settled, 
so far at any -rate as the Madras Court is concerned, that. the 


senior male member, if of age, can 'give a discharge so as to bind 
his undivided minor brothers and thus if he is barred the minors 
also will be barred. Sy 


One question of procedure arising on thein Lordships’ judg- 


r 


ment deserves u passing notice. With reférence to a portion of the h 


agency period their Lordships felt themselves unable to grant any 
relief as the appellant had not filed a cross appeal in the High 


Court in respect of the same against the adverse decision of the 
Subordinate Judge. It would seem ‘as. if their Lordships were 


governing themselves by the Code of-1882. But the appeal to the 
High Court in connection with which the omission complained of 
occurred was one of 1910 and though the original suit was 


one of 1904 we, do not see why the present question a¥ one merely 
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of ‘procedure should not be held to be governed by the code 
of 1908 which had come into force at the time that the case came 
up on appeal to the High Court. There seems to have been an 
earlier appeal in 1907. Bus that is immaterial for the present 
purpose as the whole case was then remanded to the court of 
first instance. If the new code applied the language of Or. 41. 
rr. 33 is wide enough to jistify the High Court in passing the 
proper decree even in the absence of a cross appeal and their 
Lordships may well have done the same thing. Even under the 
Code of 1882 a memorandum of objections has sometimes . been 
considered unnecessary and-the appellate court has interfered to 
give proper. relief especially as between Co-respondents. But on 
that point there has been considerable difference of judicial opinion. 





‘Shama KantarChatterji and Co, v. Kusum Kumari L L. R. 
44 Cal. 10. f 

There can be no dispute as 3 to the correctness of the decision 
in, this case, but we venture to doubt the soundness of the opinion 
indicated by the learned judge, in the course of his judgment, in 
respect of a slightly different class of cases. Taking it as a 
common ground that only pert of the cause of action having-arisen 
within the jurisdiction, a suit will not lie in the High Court 
except on leave obtained, the learned judge proceeds to consider 
what conduct on the part of.the defendant subsequent to institution 
of the, suit will disentitle him to rely on this plea; and in this con- 
nection he draws a distinction between cases.in which the plaint itself 
-alleges that only part of the cause of action arose within the-juris- 
diction, and those in which the plaint proceeds on the footing that 
the whole cause of action arcse within the jurisdiction though as a 
matter of fact ib was not so.. “In the first case” says the learned 
judge “the defendant may by appearing and pleading waive the 
objection to the jurisdiction.” But in the second he seems to think 
no such waiver or estoppel can be founded on his omission ‘to 
plead to the jurisdiction. In the particular case itself an issue ag 
to jurisdiction had actually been raised, but other issues of fact 
and law had also been raised. It is not easy to see how the mere 
omission to insist on the issue as to jurisdiction being first disposed: ; 
of can be construed as amouating to a waiver or creating any 
estoppel. This.is certainly not the same thing as pleading on the. 
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merits without pleading to the jurisdiction of the Court and King 
v. Secretary of State for India 1, isa case of the latter kind. What- 

. ever may be the rule in respect of foreign judgments (as to which 
see Ramatyar v. Krishna Pattar 2, we are not aware that so 
far as Municipal Courts are concerned it has ever been held that 
by pleading’on the merits, as well as to the jurisdiction of the Court 
or by going to trial on doth sets of issues the defendant waives - 
his objection to the jurisdiction of the Court-; and for this purpose 
the distinction between the two classes of cases suggested by the 
learned judge seems to us immaterial. But even in respect of cases 
where no objection to the jurisdiction of the Court has been taken 
at the outset and the conduct of the defendant in proceeding with 
the suit is relied on as precluding-him from raising the objection 
at a later stage, we doubt if the distinction above referred to, has 
any place. The facts on which the jurisdiction of the court rests. 
may be taken to be as much within the knowledge of the defend- 
ant‘as of the plaintiff. But in any case the defendant if he wishes 
to avail himself of an objection to the jurisdiction may well ask for 
particulars as to the jurisdictional toig without ee to his 
ad 





“Radha Shyam Basak v. Secretary of State for India, L L: 
R. 44 Cal. 16. 

- On the question of notice under the Railways Act it is diffi- 
cult to see how any other view than that adopted in this case can 
be taken. consistently with the -language of S. 77 of the Act as 
well as the definition of “Railway Administration” in S. 3. We are 
glad that the learned judges have taken the opportunity to point. 
out that the judgment in Nadiar Chand Saha v. Wood 8 is some- 
what too broadly expressed and-that the very cases there relied on 

-recognize that the notice required by the Act; may be duly served 
even without compliance with S. 140. 

On -the question of Limitation however, we cannot ‘help 
. observing that the Judgment of ‘Chatterjee J., is somewhat toa 
broadly put. The decision may well be sustained on the grounc 
that in applying Art. 31 it was for the defendant company (which 
pleaded the bar of limitation) to. show when the goods ought ta 


have been delivered and in the absence of any evidence on that poins 
i es 
ki (1908) LL.B. 86. 7 ie 3. (1915) I. L R. 89 Mad, 733, 


© (1907) I. Ly, R. 85 O. 194. 
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the suit cannot be held to 5e barred. This is the view taken by 
Beachcroft, J. ; but Mr. Justice Chatterjee goes further and suggests 
that the case being one of breach of contract, Art. 115 and not. 
Art. 31, is the proper article. The learned Judge also thinks that 
Art. 31 can apply only to a suit by the consignee and not to one 
by the consignor. : On these two points his Lordship’s opinion 
seems to us open to question, As to the first, he overlooks the his- 
tory and -effect of the amendment introduced by Act X of 1899. 
(see Jaldu-Venkata Subba Rao v. The Asiatic Steam Navigation 
Company of Calcutta. 1). As to the second, there is nothing in 
the language of the article to warrant the restriction. Whether 
the consignor or the consignee is the proper person to sue is a 
matter of substantive law and the language of the article is quite 
general and as-a matter of pclicy there is nothing to justify a differ- 
entiation between a suit my: a consignor and one by a consignee, 





. e.. 
Ibrahim Bhura v. Isa Rasul, I. L. R. 41 B. 5. 

We have little to say against the conclusion in this case, but 
there are one or two statements in the course of the judgment 
which seem to us too broadly put.’ For instance, referring toa 
registered deed by the husband in favour of ‘his wife transferring 
certain properties and to the fact that during his life-time the 
husband never sought io revoke it or have it set aside, Beaman, J. 
observes, “it is idle to say tkat.it was open to the parties to show 
that the document was hollow and sham and that the vendor or 
donor never intended that it should be acted upon. It has all its 
legal effect from the moment of execution and there can therefore. 
be no quësnon of any intention to act upon or not to act upon it 
later.” . If this means that a document originally operative cannot 
by a gabaoduent change ‘of irtention on the part of the transferor 
become inoperative we have no reason to quarrel with it. But if, 
it is meant to lay down that once there is a registered document, a 
plea that it was sham or noi meant to be acted upon is inadmis- 
sible, we are unable to accep: it as correct. 





- 1. (1915) I. L. R. 39 Mad. 1, 


= 
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Ganesh Krishna v. Damoo: I. L. R. 41. B. 64. 


We have nothing to say against the view that no finality (as 
in the case of an order under S. 283 of the Code of 1882) attaches 
to orders passed under 8, 287 in respect of the rights of other 
persons in or to property ordered to be sold. But when the learned 
Judges go on to say that in any view the order in question before 
them ‘cannot be properly referred to S. 283,’ we find it difficult 
to follow their reasoning. The order directed that ‘the attachment 
should proceed free from the lien or mortgage claim;’ and the 


: Court seems to think that S. 282 can only cover an order recog- 


nising a mortgage or lien and not one refusing to recognise it. 
We see no basis in principle for this distinction. The language of 
5. 283 enacting the rule of finality refers generally to the party 
against whom an order under S. 281 is passed.’ But the learned 
Judges following the decision in Durga Prasad v. Mansaram 1, 
hold that S. 281 does not provide for an order declaring. the 
mortgage invalid. This seems to us- immaterial. It is the fact of 
the disallowance of the mortgagee’s claim and not the declaration 
of the invalidity of his mortgage that necessitates the suit under 


"5. 283. In the new code R. 63 of O. 21 omits even the reference 


to the number of the rule and provides for a suit by any party 
against whom an order is made in connection with a claim or 
objection. As regards other cases on the point, we cannot say 
that the decision in Nemagauda v. Paresha 2, is capable of being 
distinguished in the manner attempted, 7. e., that the present 
point was assumed and -not decided. Not marly was the point 
clearly involved in the case but the learned Judges expressly deal 
with it when they. refer to and follow the earlier decision in 
Yashwant v. Vithoba 3. The last cited case is clearly in point 


: but it i is not referred to in'the decision under notice. 





Moti Raiji v. Laldas Jebhia: I. L. R. 41. B. 93. 

It is a somewhat curious, if not inaccurate, way of putting the 
thing to say, as Justice Beaman does, that in the two instances 
specified, viz., by acceleration and by alienation for legal I, 











1. (1904) 1A.L.J. 681. 2. (1897) lL, L. R. 22 B. 640, 
8. (1887) I. L. R, 12 B. 281. 
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atHindu widow “can convey a greater interest -than that which 
she herself has.” 


‘But we ‘weléonie the lucid and vigorous way in which the 
learned Judge has stated the distinction between acceleration and 
alienation as applied to a Hindu widow’s estate. The confusion 
between these two distinct processes has contributed, not a little, 
to the conflict and uncertainty of Indian case law, on the subject 
of widow’s dispositions. It is in any view anomalous to apply the 
theory of a presumption of validity arising from the reversioner’s 
consent to cases in which t2e disposition is in favour of the revér- 
sioner himself or his cansent is purchased. But the deci- 
sions of the Judicial Committee in Bijoy Gopal Mukerji v. 
Girindra Nath Mukerji 1 end Bajrangi Singh v. Manokarnika 
Baksh Singh ? seems to countenance such an application. It. is 
‘even. more difficult to justify, on the theory of surrender, a trans- 
action by which the widow and the immediate reversioner may 
practically divide the estate between themselves. Not even the 
principle of stare decisis will justify the perpetuation of the tiew 
that supports such transactions. We may invite attention here to 
some interesting observations on these points in the considered 
‘judgments of Abdur Rahim and Srinivasa Iyangar, JJ., in Molugu 
Kotayya v. Mudigonda Chandramowlh Sastri 3 where the learned 
Judges endeavour to put on a logical basis the different rules per- 
taining to this topic. i 


One other point touched on by Beaman, J., deserves to be 
noticed here, that is, as to the effect of an adoption by a 
widow on a surrender previously made by her. In the case 
of an alienation, the law is now fairly well settled as to 
the rights of the after-adopted soh, the decision in Sreera- 
mulu v. Kristamma *, having been recently overruled by 
the Full Bench. But the case of a surrender (or acceleration) 
accompanied by adoption ‘ater on has ‘not, as the learned Judge ` 
says “formed the subject of Judicial decision.” In the light, 
however, of certain established principles, | we thinkithat ‘some 
of the learned Judge’s: observations in this connection are open to 
question. We cannot agraé with him for instance that for the 
present purpose, posthumsus sons and after adopted sons should 
be regarded as standing or thesime footing. In the case of the 





1. (1914) L L. R. 41 C. 798 2. (1907) I. L. R. 30 A. 1. 
3. (1916) 81 M. L. J. 406 4: (1908) 1. L. R. 26 M. 148. 
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former, neither--his ‘existence nor™his--rights-. depend- - on- any 
voluntary act of the widow; the widow has.at no time any rights 
in the property which from the moment of gestation or from. the 
date of the father’s death (as the.case may be) vests-in the child 
in the womb as a ‘legal person’ anda surrender by her-during 
pregnancy cannot therefore affect the title of the child, ¿f it should 
be born a male. Not so in the case of a son to be adopted by 
' the widow; she may or may not adopt as she likes and till she 
chooses to adopt, the property remains vested in her as in any other 
case and is therefore capable of being surrendered by her. Cf. 
Bamundas v. Mussamat Tarinee 1, We do not know why the 
learned Judge dahi whether the recognition of rights in the 
child in the womb ‘can be justified in the Hindu Law proper. 
There can be no doubt that for many other purposes, the Dharma 
Sastras regard the embryo asa being in existence. The rea. 
difficulty, to our mind, ig whether by a surrender, the widow does 
not put an end to her power to adopt. This may to some exten 
bedhe logical result of treating surrender as tantamount tos 
civil death ;’ but the law on that point is not altogether consistens 
with the theor y that she ceases to exist as a ‘juridical’ personality, 
for she may acquire property still and in fact even retain hez 
stridhanam property. But the same result may follow from tha 
principle of Bhoobun Moyee’s case, the circumstances assumed nob 
bringing the case within the rulein Virada Pr wapi v. Brojo 
Kishoro ĉ or Bachoo v. Mankoerbai 8 


Durga Das Khan v. Ishan Chandra Dey: I. L. R. 44. Cal. 145 
We find it hard to follow some portions of the judgment ia 
“this case. A Hindu mother purported to bequeath to her daughter 
certain property which she had taken as heir to her son. The wil 
provided for payment of certain allowances by the daughter to the 
family of a surviving son of the testatrix and it also directed thet 
‘if male children should be born to that son they should, on attairi- 
ing 25 years succeed to the whole estate. A son was so born, but 
-only ‘after the death of the testatrix,’ so that the devise in his 
favour failed under the Tagore case. The daughter had entered 
into possession under the will and paid the allowances thereky 
directed, to her brother’s family. On the daughtei’s death, the 


1, (1858) 7 M. I. A, 169... |. 2. - (1876) I. L. R.-1 M. 69 (P. C.) 
8,: (1907) I. L. R. 31 B. 878 (P.C.) 
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after-born grandson claimed the property not under the will but 
as reversioner. In so far as the grandson may assert a title under 
the will we agree with the learned Judges that the possession of 
the daughter taken under the will cannot be treated as adverse to 
him, merely because the testatrix had no interest to dispose of by 
will. But when a person puts forward a title dehors the will, thé 
fact that himself and the person entitled to the prior estate under 
the wil! “ accepted the position conferred on them by the will” 
does not seem to us relevart. The learned judges hold that the 
daughter and those claiming under her were estopped from disput- 
ing the title of the grandson and that it made no difference for this 
purpose, that the grandson chose to claim not under the will, but 
as reversionary heir. ‘We are, with all respect,’ unable to agree 

_ with them. The estoppel laid down in Board v. Board 1, and 
other cases of that class extends only to the question of the title 
of other persons under the will. And even in respect of that, 
there seems to exist a further limitation viz., that it excludes only 
any objection based on the ‘title of the testator’ to dispose of the 
property and does not cover any plea as to the legal invalidity of 
the devise in favour of the remainderman as, for instance, under 
the rule against perpetuities. For, in the latter case, the question 
ig not whether with respect to the testator’s title the same person 
can say that the will is valid for his benefit but invalid in other 
respects but whether (assuming that the testator had title to the 
property) it’ can be said that a certain part of the willis such 
as the law can give effect to and the other partis not. (Cf. In re 
Anderson; Pegler v. Gillatt 2, Halsbury’s Laws of England. 
Vol. 18. ‘Estoppel’ (S. 530). No rule of estoppel would therefore 
exclude the plea of the invalidity of the devise under the rule in. 
the Tagore case. 

It may be said however that the daughter having entered 
into possession under the will, must be taken to have pre- 
scribed only for such estate as the will purported to confer upon 
her and where that was only a limited estate, the heir at law could 
come in on the termination of that estate; but this is a different 
matter. i f , 


\ 


1. (1878) L. R. 9 Q. B. 48. “2. (1905) L. R. 20h. 70, 
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i `- NOTES OF INDIAN CASES. 

Khawani Singh v. Chet Ram: I. L. R. 39 A. 1. ` 
=u The subject of Hindu widows’ aliénation in favour of or with 
the consent of the next presumptive reversioner is in the most 
unsettled condition. The confusion has been largely the result 
of apparently inconsistent judgments of the Privy Council and 
the more or less unsuccessful attempts made by the various High 
Courts to interpret and reconcile them. Judging from the trend 
of decisions all the High Courts seem to be, with an occasionl 
jarring note, tending towards the following conclusions: 

(i) The consent of the next presumptive reversioner ig evi- 
dence of necessity and may operate to estop the party consenting 
and his sons and possibly his heirs but stands on no higher 
footing and cannot absolutely validate the alienation. 

(ii) The consent of the whole body of reversioners ma y have" 
this effect. - 

~ (iii) If the widow alienates her- entire interest in favour of 
thenext reversioner, even though such surrender is for congidera- 
tion, will bind the actual reversioner. 

(iv) The entire interest referred to is not merely her entire 
interest in any particular item of property but her interest i in the 
entire property of her husband. 

(v) Alienation of the entire property with the consent of the 
presumptive reversioner may be upheld as being in effect a gutren- 
der and a conveyance. 

„ How far any of the difficulties presented by these canclusions 
can be got over by conveyancing devices such as making an alie-. 
nation appear as a surrender or a surrender appear as an alienation. 
is a question still unsettled. It was once thought that the effect of 
Behari Lal v. Madho Lal Ahir Gayawal 1, was that the “widow 
should not reserve to herself any benefit directly or indirectly < 
from the husband’s ‘estate. This view no longer holds the field 
though it can hardly be said it has been driven out of the field. . 





Varadaji Kagturji v. Chandrappa: I. L. R. 41. B. 40.. 

‘. Qn‘the question of the distinction between a general power 
of attorney and a special power, we cannot help feeling with the 
learned’ Judges who decided this case that the authorities cited in - 
Venkataramana Iyer v. Narasinga Row; 2 ‘justify rather the con- 
élusion that the document then before the-court, was a specia- 

L (1891) I L. R.19 C. 286. "9, (1914) IL, R. 38 M, 134, 
N 3 
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power of attorney.’ The distinction is, if we may respectfully say 
so, correctly stated by the learned Judges in this case, when they 
point out that itis not ‘between one act and several acts but 
between an agency for a pazticular piece of business andan agency. 
for all business or all business of a certain class.’ As. pointed.out 
in the Madras case, the distinction was. rendered immaterial by 
the new code, so far as proceedings in courts are concerned and we 
cannot guess why the Bombay.High Court thought it necessary 
toamend O. 3, R. 2of the Code, so as to nullify the change 
which the legislature thought fit to make. It seems to us need- 
lessly hard to require that if a person wishes to get a particular 
litigation of his, conducted by another he should be prepared to 
run the risk of appointing the latter, a ‘general’ agent. The 
Bombay amendment also restores the old condition (even in. clause 
(a) of the rule) as. to the non-residence of the principal within the 
jurisdiction. 

_ Ananda Mohan Shaha v. Anandra Chandra Naha: I L. R. 
44 C. 154. 

This rather seems to us a ‘benevolent judgment.’ The 
mortgage-bond sued on was found altered, in respect of the. 
provision for interest, from ‘one rupee per mensem’ into ‘one 
rupee per cent. per mensem’ and the Courts below found that 
the alteration had been made after registration, without the 
knowledge of the. mortgagor. but not with any fraudulent intent, 
the. alteration only giving effect to.the rate originally agreed 
upon between the parties,. It was pleaded that the alteration 
made the document unenforceable but the learned Judges state 
it as the law that ‘an alteration made in good faith, to carry out 
the original intention of the parties does not vitiate the instru- 
ment.’ Weare by no means sure that this is so. As will appear 
from some of the cases referred to in Suffel v. The Bank of Eng- 
land 1, the principle of the rule about the effect of material altera- 
tions is not merely the prevertion of fraud but the preservation ‘of 
the identity of the ‘instrument.’ This has to be clearly distin- 
guished from the question. of the identity of the ‘contract.’ It 
certainly cannot be said that the alteration in the present case was 
not material nor can the fact that the change only gave effect. to 
the original intention of the parties make it. any the less an, alter- 
ation so far as the instrument is concerned. Adsetts v. Hives 2, 
which perhaps relaxed the rule to the utmost extent, is ‘largely 


L , (1882) L. R. 9 Q; B. D. 555 ` 2. (1868) 33. Beav. 52.. 
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based: on the~ particular circumstances; including’ the fact. that 
blanks were left in the instrument which, it must have ‘been: the 
intention of the parties, should be filled up later ‘on. ©“ We are 
aware that the rule as stated in the case under notice‘is supported 
by a passage in Gour Chandra Das v. Prasanna Kumar 1,. but: 
the rule was assumed there while the cases referred to, do not really 
support it. Dodge v. Pringle 2, has no bearing on the present 
question: ` Gariss:v.. Tattersall 8, proceeds on the footing:that the 
alteration was made with the assent of both parties: And In. re 
Howgate and Osborn’s Contract 4, can scarcely be regarded as 
laying down any general principle. The name of one of the parties 
had been misstated and since corrected. Kekewich, J., proceeded ` 
on the ground that it was not really a case of material alteration. 
He said, that in one sense it was an alteration, in -another sense,. 
not. And, as evidence could be given that the name as originally 
entered was a misdescription, the alteration, he held, could ‘not. 
affect the interest created by the very execution of the instrument. 
Butas a general rule, the fact that an instrument does not correct- 
ly express the intention of the parties may be a ground for ‘recti- 
fication’ in the manner provided by law but it does noh eriting a 
party to take the law into his own hands. 

The other point raised in the case, but left undecided, is even 
more difficult. It rests-on the distinction between conveyancing 
documents and documents embodying contracts or other covenants.’ 
It may be taken as well settled that a subsequent alteration of a deed 
of conveyance will not affect the title originally vested by the deed 
as executed ; but-even in such cases the authorities seem to suggest ` 
that the covenants in the deed may become unenforceable. How 
does this distinction bear on a ‘mortgage’ document? It has been 
said that ‘the execution of the instrument creates a charge upon 
the property which the subsequent alteration of it does not destroy’, 
and that a-suit to enforce that charge may be maintained in spite 
of the alteration. Ramasami Kone v. Bhavani Ayyar 5.” And 
this view seems to have the approval of the majority of the 
Full Bench in Kristacharlu v. Kartbasayya ê, of Subramanya 
Ayyar, J., in Subramanya Aiyan v. Krishna Aiyan™ and pro- 
bably of Banerjee, J., in Mangal Sen v. Shankar Sahat 8. We 
have come across no English: case dening with this point directly. 


1. (1906) I. L. R. 33 C. at p.815. ` +9, ' (1860) 29 L. J ÈX. 115. < 
-8 (1841) 10 L. J. C. P. 187. 0. a L. R. (1902) 1 Ch. 451. 
-(Ï866) SM. H.G. R. 247. > 8. (1885) I. D. R. 9 M. 899, 


7, (1899) I.L.R. 28 M.18% :... . 8 (1908) I. bh, R. 25 A. 580, 
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but with all respect: ‘to the learned Judges concerned, we cannot 
help feeling that the view above stated is an extension of: the dis- 
tinction referred to and is not within the spirit of the cases in which 
the distinction is recognised in England. Can it really be said that 
the enforcement of a mortgage is not the enforcement of the obli- 
gation or covenant in the deed of mortgage, but is something 
independent of it and incident merely to the real interest created 
by the mortgage document. The definition of a mortgage as-the 
‘transfer of an interest” should not blind us to the substance of 
the transaction. A suit for sale is not, like a suit in ejectment, 
based on title, of which the document is but evidence ; it is really an 
action to enforce the contract contained in the document; the law 
allowing two-remedies forthe same, one personal and the other, 
against: the security. Even according to the definitions in the Trans- 
fer of Property Act, the right of sale is in the case of a simple 
mortgage founded on: the agreement of parties, express or implied. 
The fact that: the remedies are-enacted by way.of statutory provi- 
gions cannot dissociate them from their contractual basis. For 
instance, in-the case of sales, the warranties, etc. are enacted in. 
statutory form. The English cases clearly contemplate that the 
warranties may become unenforceable asa result of the alteration of 
the deed of conveyance; is the result to be different because of their 
statutory shape, under the Conveyancing Act in England or-under 
the Transfer of Property: in this country ? The real test, as pointed 
out by Mookerjee, J., in Gourchandra v. Prasanna Kumar } is 
whether the transaction or part thereof in question is executory 
or executed.and there is much to be said in favour of the view that 
a ‘mortgage; remains executory until its enforcement,’ as it is in 
essence but a security for the debt. -The insufficiency of Lord: 
Abinger’s observations in’ Davidson v. Cooper 2 asa basis for the 
view taken in Ramasamt Kon’s case is forcibly pointed out 
by. Aikman, J. in his dissenting judgment in Mangal Sen 
y. Shankar Sahat 8. The judgment of Stanley, C: J., in that case 
does not seem to go the full length of the Madras view ‘and is 
based to a considerable extent on the circumstance that there the 
mortgagee was not suing to enforce his right.under the document. 
which had been altered but had been impleaded as a defendant 


by the puisne mortgagee (plaintiff) who admitted the existence of 
the prior. mortgage and offered to redeem it. 


j TE. R. 830 819: ss) TM, an WT 
8. (1908) I L. R. is A. 580.' k 
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Bhagyan Dayal v . Paran Sukh Das : L L. R. 39 A. 8. 


: We have the direct authority of ‘the Privy Couneil that the 
result of re-opening a compromise decree on the ground of fraud 
or ‘want of sanction for the compromise is’ to restore the “suit, 
Khajooroonissa v. Rowshan Jehan 1. On principle, it is difficult to 
see how in the comparatively more innocent case of an invalid or 
irregular appointment of a guardian it could be otherwise. -S. 151 
has been declared by the Privy Council to be available for the 
< correction of.the error of the court in dismissing a suit for default’ 
in ignorance of the, death of the plaintiff, Debi Baksh Singh v. 
Habib Shah *; the present would séem a case ejusdem generis 
with. the cases covered by the Privy Council judgment. In- 
these cases, there might occasionally be trouble by the compromise 
or the decree, remaining intach against or in favour of the other 
parties to the suit or compromise. 





Gajraj Mati Tuvarin v. Swami Nath Rai: I. L. R. 39 A. 18. 
The conclusion in this case may be in conformity with the 
. trend of decisions i in the Allahabad High Court which has taken a 
somewhat narrower view in this matter than the other High 
Courts but is inconsistent with the theory of appeal enunciated by 
Sir Bashyam Aiyangar, J. in Krishnamachariar v. Mangam- 
mal 3. While there is no denying there is considerable force in 
this argument -ab inconvenienti put forward by Mr. Justice 
Sunder Lal, this case illustrates ina fairly strong manner the 
anomaly involved in such view. This was a mortgage suit. 
The Appellate Court modified the decree of the lower Court 
in the absence of one of the mortgagors, no doubt a wrong 
procedure but there ib was. Then, that person put in an 
application to the court of the Ist instance to set aside the ex parte 
decree against her. According to the ruling of the Privy Council 
in Ashfaq Hussain v. Gauri Sahat 4, the right -procedure if thé 
application’ . succeeded was to set aside the entire decree but 
it should ‘bein the highest degree anomalous that the First 
Court should set aside the appellate. decree and -it should be 
equally anomalous under the same ruling that the decree of the 
First Court passed after setting aside the’ ex parte decree should 
1, (1876) I. L. R. 20. 184. 2. (1918) I. L. R. 85 A. 331. 
8. (1902) I.L R.26M. 91. +. (1911) L L. R. 88 A. 264, 
N 4 
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supplement the decree of the Appellate Court and afford a fresh 
starting point for limitation against the parties to the appellate 
decree. : Nor are we certain-zhat-the exceptions recognised viz.; cases 
of interference under O. 41, R.4 and O. 41, R. 33-exhaust possible 
‘cases of conflict.. Again,.a person may unnecessarily be made a party 
to the appeal ; or there-may be no appeal at all as regards portions 
disallowed and on principle, such accidents should not affect the 
conclusion. We think ‘on the whole, the sound rule is that laid 
down by Sir Bhashyam Aiyangar and since recognised in a way 
by the legislature when it altered the language of S. 48, 0.-P. C. 


not to speak of its conformity with the theory involved in the 
Limitation Act. 


Bank of Multan v. Kanpta Prasad: I. L. R. 39 A. 88. 
It is settled that a shifting balance is not an èssential requisite, 
but there should be independent demands, not merely indebtedness 


and attempts to liquidate she same with even a possible oyer- 
payment on occasion. 





Chedi Lal v. Saadaturnissa : I. L. R. 39 A. 36. 

- The object of 0.34, R. 14 is to prevent the mortgagee from 
committing a fraud on the mortgagor by keeping in reserve his- 
outstanding mortgage.  Obvidusly this does not require that the 
rule should apply when the mortgage security is barred, released 
or -validly relinquished. The language may be capable of an 
interpretation which might take in all these cases but we do not 
think it is a reasonable construction. 


Raghunath Chanbe v. Narasingh Tewari: I. L. R. 39 A. 61. 

In Hanuman -Kamat v. Hanuman Mandar! The Privy 
Council no doubt say that the alienation by a member of a joint 
Hindu family is only voidable and not void and this view is not 
necessarily inconsistent with the decision in Lachman Prasad v. 
Sarnam Singh 2, but apart from some of the ‘special equities 
referred to by Mr. Justice Sundar Lal, which might justify the 
Court in refusing to, award mesne profits, is ‘not the position 
similar to that of an alienasion by the widow which is according to 
Bijaygopal Mukherji v. Krishna Mahishi Debi 3, not void but 
voidable at the election: of the -reversioner. Though the election 
might be expressed only in the suit, such an election retro-acts 


1. (1891) 1. L. R. 19:0. 128 2 (1917) 38 M. L. J. 89 (P. O.) ` 
3. (1917) I. L. R. 84 C. 329 
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and.makes the alienation unlawful from the beginning and entitles 
the. party to mesne profits. There-may be cases of alienation by 
the widow in which special equities might diganti the rever- 
sioner from claiming. mesne profits. 

‘The argument based on the non-accountability of the - father 
for mesne profits is not convincing for that -non-accountability is 
personal and arises partly from the presumed application of 
the income for family purposes i in the manner that the father 
or manager in his judgment such as he possesses by nature and 
honestly exercises, deems fit and partly also from the presumed 
acquiescence of the junior member and cannot in the nature of 
things pass to the purchaser. 


Kundan Singh v. Surja Kunwar: I. L. R. 39 A. 67." 

There can be no pretence after partition of a member of a 
Hindu family representing his co-parceners and to hold the real 
owners bound on any principle of executorship de son tort in the © 
absence of any circumstances such as for instance existed in 
‘Ramaswami Chettiar v. Oppillamani Chetti 1 would be a serious 
extension of the law and might involve great hardship. 





Emperor v. Abdul Aziz: I. L. R. 39 A. 141. 

It is very remarkable as Mr. Justice Walsh rightly | points 
out; that the beneficent provisions of the Reformatory Schools Aci 
should be so little availed of, in fact so little known. When all 
over the world vigorous attempts are being made to prevent the 
youthful criminal from deteriorating into the professional by con- 
tact with the latter it is very much to be regretted that even this 
small experiment should not be more frequently tried. The sams 
remarks apply more or less to S. 8 of the Act but there the ques- 
tion is more one-of accommodation in the Reformatories. 





-Hummi v. Aziz-ud-din: I. L. R. 39 A. 148. 
In so far as this case holds that the only remedy available 
to a person against whom an eg par te decree is made, is t0 apply 
to have the decree set aside it is opposed to the decision of the 


. Full Bench of the Madras High Court in-Krishnayer v. Kuppa- 


nieng ar 2, Jt is quite another question, however, whether when 
a party applies to set aside the ex par te decree under O. 9, R. 13 
and his application is rejected his only further remedy is by way 
a eS Mae es 


1. (1909) I. L..R. 33 M. 6.: 2. (1906) I. L. R. 30 M. 64. 


16 THE MADRAS LAW JOURNAL. [voL. Xxxmr 


of appeal under O. 43, rr 1. and whether when the appeal also is 
dismissed, he has any rigt to urge his objections to the ex parte 
decree in any second appeal he might file. The question was 
raised but not considered in Caussanel v. Soures 1 and Perum- 
bra Nair v. Subramania Patier 2, Lazmidas Vittaldas v. 
Ebrahim 8, decide that the order of the first court rejecting the 
application can be objected to in the appeal from the ex parte 
decree. The decisions prior to the new Code relating to orders 
of remand to some extent, support the view of the Bombay Court, 





— 


Jhabba Lal v. Shibcharan Das: I. L. R. 39 A. 152. 


In circumstances somewhat similar a Bench of the Madras 
High Court, after an exhaustive consideration of the case law on 
the subject has come to an opposite conclusion and held that an 

< appeal lay at the instance of the creditor, Kumarappa Chettiar v. 
Murugappa Chettiar 4 see also Thirwvenkatachary v. Thangayi- 
ammal 5.. The case under review while stating fully the argu- 
ments against allowing the creditor to intervene, seems to ignore 
the important circumstance that insolvency ‘proceedings are con- 
ducted for the benefit of the creditors and they are given large ' 
powers of interference. §. 42 of the Provincial Insolvency Act 
can ordinarily have reference only to creditors and there is no 
special reason why S. 46 should have a more limited application. 
A creditor’s interest cannot be put on the same footing as that 
of the insolvent. If there -s excessive or officious interference, 
the remedy is in the hands of the Court. If it comes to that, the 
court may resort to its inherent power to prevent abuse of itg 
process though to justify such a resort, special circumstances. 
must exist, Chhtrapat Sinch Duga v. Kharaj Singh ®& We 
should agree nevertheless with the observations of Mr. J ustice 
Walsh that the proper procedure for the creditor is to move 
the Official Receiver. However, if the “Official Receiver 15 

. -not inclined tó comply with the creditor’s request, to compel him 
to go.to the court is practically to deny him his remedy, the time 
allowed for appeal being as it is. ; 





1. (1899) I. D. R.'23 M. 960. , 2. (1899) I. L. R. 23 M. 445. 
8. (1878) I. L. R. 2'B. 644. 4, (1916) 36 I, C. 771, 
5. (1915) I.L R. 89 M. 479. 6. (1916) 82 M. L. J.1 P.C.) 
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Dulla v. Shib Lal: I. L. R. 39 A. 47. 


The question in this case, viz., whether the legal 'representa- 
tive ofa party is not bound to raise the objection that the 
property attached is his own in execution or could bring a 
separate suit in respect of it was decided: by the Madras Higk 
Court in Kuriyalt v, Mayan}, and that decision was approved by 
the Privy Council in Troni Kumar “Sanyal v. Kali Dac 
‘Sanyal 2. 





Sushil Chandar Das v Gauri Shankar: I. L. R. 39 A. 81. 

An agent’s commission could in no sense be called wages and 
therefore their Lordships held that thearticte relating to wages dic 
not apply and that article 115 applied. Though that article speaks 
only of compensation, there could not be the remotest doubt that is 
would apply to cases like this, especially after the judgment ol 
the Privy Council that art. 116 worded similar] ly would covez 
cases of rent. Tricomdas v. Sri Sri Gopinathaji Thakur 3. 


` 





Abdul Majid v. Bedyadhar Saran Das: I. L. R. 39 A. 10L 

This case follows the Full Bench decision of the Madras Higk 
Court in Kollipara Sitapathy v. Kankipati Subbaya +. ‘These 
cases, we think, have overlooked the language: of S. 32 of the 
Provincial Small Cause Courts Act. Under that section the final- 
ity attached by 8. 26 to the decision of the small cause courts 
attaches in the case of courts invested with small cause jurisdic- 
tion only “so far as regards the exercise of that jurisdiction.” The 
section does not attach finality to the decision of those courts ir 
any class of suits but only so far as they exercise the small cause 
jurisdiction. In the absence of such a provision, an appeal would 
lie to the appellate court under S. 96, Civil Procedure Code. It 
may be, according to well recognised principle, the appellate cours 
has jurisdiction only to correct the usurpation of jurisdiction b7 
the court of the first instance. Abdul Rahiman Sahib v. Gana- 
pathi Bhatta 9; Harrish Chunder Chowdhury v. Kali Sundari 
Debi & National Telephone Company v. Postmaster General. 


1. (1883) I. L R.7 M. 255. 2. (1292) I. L'R. 190. 683. 
3. (1916) 82 M. L. J. 857. a2 4. (1908) I: L. R 83 M. 823, 
5. (1900) I. L. R, 28 M. 517, 6. (1€82) I. L. R.90. #82 (Py) 


CT. (1418) A. O; B46, 
i N 5 . 
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But S. 16, it is said, does not zake away the jurisdiction of the court 
on its regular side, If that is right, to say that the appellate court 
has no jurisdiction at all to hear the appeal seems to be wholly wrong. 
In this view, the Appellate Court may have power to see if the 
irregularity is such as to require its interference on that ground. On 
principle it is difficult to see, if the trial on the regular side is only 
an irregularity, why the Appellate Court should not have power to 
‘interfere on the merits. However that may be, it would seem to 
be wrong to say that the Appellate Court had no jurisdiction to 
entertain the appeal:. 


` Ram Dei v. Munna Lal: I. L. R. 39 A. 109. Uttam Singh v. 
Hukam Singh: I. L. R. 389 A. 112. 
These cases raise an interesting point on the construction of 
Ss. 68 and 69 of the Indian Evidence Act. Now S. 59 of the Transfer 
of Property Act requires a mortgage tobe signed by the mortgagor 
and attested by at least two witnesses. On whom is the burden of 
proving that the attesting w-tnesses did as a matter of fact attest 
the execution? Prima facie it should be on the -mortgagee who 
“has to make out the validity of the document which he seeks to 
enforce. -(See 6 L.W. 148). But 5. 68 of the Evidence Act says “If 
a document is required by law to be attested, ‘it. shall not be used 
until one attesting witness a3 least has been called for the purpose 
_of proving its execution, if taere be an attesting witness alive, and 
“subject to the process of the Court and capable of giving evidence.” 
If this section had stood alone, it could not be said that the attest- 
ing witness need speak .only to execution of the document by 
the executant and no furszher evidence as to attestation by 
the other witness is nedessary. ; “But reading this section 
along with the next, it is said that it i is clear that the evidence of 
one witness having attested is sufficient. For that section says 
if no such attesting witness can be found, it must be proved that 
the attestation of one attesting witness at least is in his handwrit- 
‘ing and that the signature cf the person executing the document 
is in the handwriting of that person. The point is byno means 
‘clear. It may be said that this view does not take sufficient note 
of the distinction. bétween mode of proof and proof of. circum- 
stances necessary to establish the validity. of ths- transaction. 
But reading the two sections together, the intention of the 


4 
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egak seems to be ab, stated: by- the Allahabad. High. Court, 
The-rule laid down as regards. attestation: by the Privy Council 
is so full of. pitfalls to the-unwary ‚that - every interpretation that: 
makes. for smoothening‘the difenin" of the ced iter ‘should be 
welcotite.. > ‘- Geer fa ve E 
TRS akah ee i 4 ' ' P : fi win t 
.Nannu Lal v. Bhagawan Das: I. L. R. 39 A. 114. 
Though it may be that once a sale is set aside , under O.- ĝl, 
Rr. 89, 90 or 91, the purchaser mayat his option either sue or 
pursue his remedy in execution (see Parvathi Ammal, v. Govinda- 
sami 1).. (there being no words in the rule restricting him 
to the- latter course), it must be admitted that there “is no 
basis for the statutory right of suit on discovery of the ' absenée ‘of 
saleable interest such as was conferred by the Code of: 1882. ‘But 
whether à qualified warranty of title should not be implied from- 
` the provisions of the Code so as to justify an. action for' failure of- 
consideration or for money had to the use is anothéx* question. 
"The Privy Council in Dorab Ally Khan v. Abdool Aziz 8 
had not the present Code before it. Under the Code of 1859, 
‘what the court purported to sell was only, the “ right, ‘title and 
interest of the judgment debtor ” 4 a memorable phrase in another 
connection. What is sold under this Code. as’ well the Code of 
"1882 is the property, title to which is NGE NGA „by: -the Court. 
“The Court, of course, is not answerable for any ‘errot,. mis-state-. 
_ment or omission in the sale proclamation. ” (App. E. Form 29) 
“but that does not affect the question.” Nor is cl. 5 of fotni 56 
' Rules of Practice necessarily inconsistent with ` ‘stich qualified 
warranty. It apparently refers only to misdescription of property 
` and not to misdescription of title. “Why~ should: not total failure of- 
consideration ex aequo et bono give rise. to a cause. of. action? See 
. Ram Kumar Shah v. Ram Gour Shah 8. This right if recog- 
nised. may not cover as wide a ground as the right conferred by 
S; 315 of the old Code of Civil Procedure but. would undoubtedly 
be a substantial equivalent. Partial failure of consideration would 
not bea ground for relief inter alia because the qualified warranty 
we can infer from’ the sections cannot go beyond 06. 21, R. 91. 


eG (sis) LU. R. 89 M7802. a (i878) LL. B-8 0.806. (P. C.) 
i sivas gSA (1909), I..L. R, BTO 67.. ca 
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Ramajas v. Mahadev Prasad: I. L. R. 39 A. 147. 


An order granting sanction is regarded*by the Madras High 
Court as a judgment against which an appeal lies under the 
Letters Patent, Chakrapani Aiyangar v. King Emperor 1. Their 
Lordships held that it is not a sentence or order made ina 
criminal] trial. The Calcutta and the Allahabad High Courts have 
taken a somewhat narrower view.of the word “ judgment” than 
the Madras High Court. S. 115 of the Civil Procedure Code had 
a somewhat similar history. The words “ case ” and ‘‘decided’’ 
have received varying interpretations. The Privy Council has 
however declared itself in favour of the wider view, Balakrishna 
Udayar v. Vasudeva Iyer 2. Any argument based on S. 195 of 
the Criminal Procedure Code was foredoomed to failure for in no 
sense a single judge of the High Court exercising jurisdiction is a 
court subordinate to any Bench of judges of the same Court exer- 
cising jurisdiction. 


Sadu Ram v. Mahabir Prasad: I. L. R. 39 A. 1711, ° 


Though we could not agree with the construction put upon 
the word “aggrieved” in Jhabba Lal v. Shibcharan Das 3, never- 
theless we think that the creditors of the insolvent are not persons 
aggrieved by the order of the court refusing to punish the insol- 
vent. The interest of the creditor consists in seeing that the 
creditor performs his duty and does not extend to seeing him 
‘punished if he fails. Beyond operating as a deterrent for dis- 
honestly inclined debtors, S. 43 cl. (2) does not help the creditor 
„in securing the full and speedy tealisation of the debtor's assets in 
which alone he is interested. 





Pirdi Lal v. Maden Lal: I. L. R. 39 A. 191. 


The answer to the arguments contained in this case is to be 
found in the Privy Counc] Judgment in Hurrish Chunder Chow- 
dhri v. Kali Sundari Deti £. S. 588 as their Lordships point out 
has reference only to appeals from one court to another and not to 
appeals from one judge of a court to other judges of the same 
court. 


— 





1. - (1902) 12 M. L. J. 408. (F. P.) a. (1917) 38 M. D. J. 69(P.C.) 
3. (1916) I. D. R. 89 A152. - 4, (1882) I, L. R. 9 O. 432. 
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NOTES OF INDIAN- CASES. 
Moti Chand v. Ikram Ullah Khan: I. L.R. 39 A. 173 (P. C.) 


The Agra Tenancy Act provides that when a proprietor parts 
with his proprietary rights otherwise than by gift or by exchange 
+s between co-sharers he shall continue a tenant of the sir land and 
hat such interest of the ex-proprietary tenant shall not be trans- 
«rable otherwise than by partition as between co-sharers jointly ` 
sntitled thereto from the time of the origin of the right or 
ry succession thereafter. The tenant however could surrender or 
gree to surrender the holding to his landlord. An attempt was . 
made in this case to get round these provisions by arranging at the 
ume of the sale ; that after the sale, the vendors should execute a 
-eed of relinquishment of their ex-proprietary rights, in default 
“ay damages. Their Lordships emphatically point out that: 
ll such devices, arrangements and agreements are in contravention 
tthe policy of the Act and are contrary to law, and are illegal 
nd void and cannot be enforced by the vendee in any Civil Court 
x Court of Revenue. 


Sukh Lal v. Bishambhar : I. L. R. 39 A. 196. 


No atiempt is made in this case to examine the nature of the 
Tahabrahmun right. It was not an office; and on the statement 
f facts it does not appear there was any obligation on the part of 
be clients to engage the services of the particular priest. Under 
hese circumstances it is hard to see what the right that is transfer- 
ble consists in. A sort of good will is all that remains and the 
question is whether the recognition of such a good will is not 
pposed to the principle of Dwarkanath ‘Misser v. Ram Pertab 
{isser 1. We should think it is. Gourmani v. Chairman of 
-anihati Muunicipality 2, Saripaka Chinna Mahadeva Vazulu 
. Muthuru Suryaprakasam 8. 


Sahu Ram Chandra v. Bhup Singh: 33 M. L. J. 14. 


This recent decision of the Privy Council requires more than - 
passing notice. On the main issue raised in the case, viz., as to 





1. (1911) 180. L. J. 449. 2. (1910) 120. L.J. 75. 
: 8.. (1914)'26 M. L. J. 482. 
N6 
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the power of a father in a mitakshara family, to. mortgage family 
property for a pr esent debt, the judgment only affirms what . was 
fairly well established by the preponderance of authority in India, 
though not without. considerable diversity of- judicial opinion. It 
may however be pointed out that'in the later Indian. decisions the 
question had been treated largely as one depending upon the precise 
effect of the observaticns of Lord Hobhouse in Mussumat Nanomi 
Babuasin v. Modun Mohun and others 1. “In Chidambara Muda- 
liar v. Koothaperumal 2 where Boddam and Bashyam Iyengar, JJ. 
sought to base their decision on logical principle, they’ regarded a` 
mortgage, as primarily a debt rather than an alienation. But their 
Lordships now 'seem to emphasise the latter aspect; The other 
assumption made by the learned Judges in that cise related to the 
existence of the liability of the sons, even durt ing” ‘the father’s lifo- 
time, to pay their father’s debt. This again seems to be negatived 
by the judgment under notice and itis this yart of their Lord- 
ships’ pronouncement which seems to us likely to lead to fresh. 
developments in Indian case-law. Before proceeding to - deal with 
this point we may poirt out in passing that there is one observa- 
tion in the course of their Lordships’ judgment which is 
apt to be misleading. viz., when they remark that “ Any 
deed of gift, sale or mortgage granted by one co-parcener on his 
own account of or over the joint family property. is invalid; the 
estate.is wholly unaffected by it and its- entirety stands free of. 
it.’ .The ‘same principle is assumed in Latchman Prasad v. 
Sarnam Singh 8. This is not the rule in Madras or Bombay 
where for a long time the Courts have recognised ‘the power of.a ' 
member to alienate his undivided share for consideration whether 
by way of ‘sale or mortgage; this isin a way referred to by 
Stanley, C. J. in Chandra Doe v. Mata Prasad 4, and it 

\ has frequently been recognised by fhe Judicial- “Committee 

\also. It surely could not have been’ their Lordships’ intention to. 
upset it by this kind of incidental observation. 


In the case of the father their Lordships recognise that he 
has certain larger powers in dealing with, the family property 
than an ordinary member; but they associate this with his 
character, as manager cf the family and: dissociate it totally from 
the doctrine of the son’s liability to pay the’ debts of the ‘father,. 








1. (1885) L.R 1831. A. 1. 9. (1904) I. I. 33. 27 M. 826; 
3. (1917), 88 M. L, J. £2. © 4. (1999):1 L.R. 81 Aat p. 208, 
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with the result that they. compare. the disposing powers of the 


father to those-of the head ‘of a mutt or of the guardian ož an. 
infant. In another place they speak of an improper alienation ` 


by the father as a ‘breach of trust.’ Their Lordships refer to 
these only. by way of analogy. but we are not sure if the analogy 
may. not be pressed too far. ‘The doctrine as to the son’s p ous 
obligation and the admitted exception as to dispositions in respect 
of..‘antecedent debts ’—neither of which connects the ‘ liability’ 
of the estate with any ‘benefit’ derived by it from the parti- 


cular transaction—put the. father’s power ona padaha footing ' 


of its, own. 


` On the sioi of the son’s Vability to pay the father’s cebt — 


their Lordships observe, “ while the father, however, remaine in, 


life, the attemptto affect the son’s and grandson’s share in 
the property in respect merely of their, pious obligation- to pay off 
their father’s debts, and not in respect of the debt having been 
> truly incurred for the interest of the estate itself, which they with 
their father jointly own, that attempt must fail.” © And again, 


‘the case founded merely upon pious obligation...... fails, in the’: 


present instance by reason of the fact that Bhup Singh who con- 
tracted the debt is still alive. °` This takes us back to the question 
, Yaised in Ramasawmi Nadan y. Ulaganatha Goundan 1, Tkeir 
Lordships no doubt adhere to the ‘ exception ’ established in respect 


of dispositions by the father ‘in , consideration of an antecedsnt - 


debt ’ and a long series of decisions have also recognised: the right 
even. of simple creditors of the father to proceed against the jcint 


family estate in. execution of decrees obtained ` against’ the fatter. - 
But the precise status of the sons in relation to such proceedings — 


does not appear to have ever been defined by their Lordships. Some 
decisions of the Judicial Committee clearly contemplate . that she 


sons may be made parties defendants in the suits against the father - 


- but they do not show whether it is on the footing that there i3 a 
cause of action against them even during the father’s life-time or 


merely to obviate a possible defence founded on the nature of the . 


debi or the quantum of interest sought to be affected by the proceed- 


ings in the suit. Thus in Nagendra Chunder v. Kamini Dasi 2 the ` 


Privy Council refer to the revérsioner being made a party defen- 
dant in: arsuit against a widow by a creditor of the estaté. Cf. argo 





mi 


1. (1898)-I..L. R. 22 3.49. ; 2. eres 11 M. L. A. 241. . 
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Brij Bhookun Lall v. Mohadeo Dobey 1, Mohimachunder -Roy v. 
Ram Kishore Acharjee Chowdry 2, Srinath Das v. Hari Pada 
Mitter 8, Veerabhadra Atyar 7. “Marudaga Nachiar 4. But 

it certainly -cannot be suggested that the -creditor has a 
cause of action against the reversioner during the widow’s 
life-time. On the other hard the decision in Ramasami 
Nadan’s Case 1, vests definisely on the footing that there 

is a substantive cause of action against the sons even dur- 
ing the life-timé of the father. It may not be out of place 
here to point out that -the actual difficulties felt in many of the 
Indian Cases dealing with this subject prior to 1908 have now 
been solved in a way by the provisions of the new Code e.g., cases 
like Natesatyan v. Ponnuswami 5, Mallesam Naidu v. Jugala ` 
Panda 8, and Periasamt Mudaliar v. Seetharama Chettiar T have 
now been provided for by S. 58 of the Civil Procedure Code of ` 
1908. But to obviate what the learned Judges felt would be a 
hardship in those cases in view of the processual law, as then e 
interpreted in Madras viz., that family property in the hands of 
the sons cannot after the father’s death be reached by a creditor 
as “ assets ” of the father in the hands of a “ legal representative” 
but only by a separate suit against the sons, the learned Judges 
felt constrained to adjust the sukstantive law to the ends of justice 
and expediency. The decision in Ramasami Nadan’s Case 8 
however, attempts to put the maiter upon a strict logical ground, 
viz., that the cause of action against the son is the same both 
before and after the death of the father. In so far as this question 
may be material in spite of the provisions of the new Code, the 
point will require reconsideration in the light of the observations 
of the Judicial Committee in the case under notice. 


a 


With reference to the expression “antecedent debt,” the 
judgment no doubt endeavours to define the test of antecedency 
but we are by no means sure that the application of it may not 
be attended with considerable difficulty. 
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1. (1872) 17 W. R. 422. yee 2. (1875) 28 W. R. 174. 

8. (1899) 8, C. W. N, 637. 4 (1910) I. D. R. 84 M. 188, 
5. (1892) I. L. R. 16 M. 99, - 6. (1899) I, L. R. 98 M. 292. 
7. (1908) I. L. R. 27 M. 248. 8. (1898) I L, R. 22 M. 49. 
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. Har Chandi Lal v. Sheoraj Singh : : LL.R. 39 All. 178 (P.O) 
In this case, there was a merigage by’ A in favour of plaintiff 
in respect of his lands and another mortgage by B who'was the: 
reversioner to -A’s estate in respest- of his own lands. On the. 
death of A, B and the widow of a gave a. joint mortgage for. the 
amounts of the two mortgages. On a scit. being brought, however, 
it was held that the widow was not bound and a decree was. 
passed for the whole amount orly against the reversioner and 
his property. In execution the property of.the'latter was sold but 
. realised just enough to pay his own. mortgage. -The mortgagee, 
then brought a suit on the mortgage by A.. The Courts below. 
‘dismissed -the suit on the grocnd that the mortgage by. A had, 
been performed within the meaning of S. 41 of the Contract Act, 
and could no; longer be sued upon, Their: Lordships hold that, 
there having beén no actual performance of the contract S. 41 
was not a bar and also that the second mortgage could, ‘not, 
operate’ as a release as the mortgage wes found not.to be, binding 
on the widow. There are observations of their Lordships’ in, 
this case that may be the subject of further discussion,’ ; The 
first is that the. widow could have disposed of the” property 
with the © concurrence of the reversioner ; another observation is 
that the „attempt of B to mase the property ‘of A security” 
for his own indebtedness could have succeédéd if he survived’ the” 
widow. Théir Lordships’ judgment also implies ‘that though’ the’ 
attempt might have succeeded if B had survived, B’s sons were’ 
not bound though they were the heirs of- their father. Is it 
because they had no other propersy of taeir father (a suggestion 
for which there is no support in the jcdgment'.itself) or. because 
“ they do not claim the property as heirs of B but as heirs of A.” ? 
In the latter view, it must have a bear:ng on the construction of 
S. 43 of the Transfer of Property Act, snd may “also have-a bear- 
ing on the doctrine of estoppel evolved -out of: Bajang Ringis 4 
case 1, 





Banga Chandra v. Jagat Kishore: (1917) I. L. R. 44 C.. 
186 (P. C.) 

When an alienation b a ‘Hindu. Sydow is, ARE by. 
reversioners long afterwards.itie not tncommon to find „Courts . 
struggling to help the alienee. azainst the. ordinary. rule of onus, — 
oa aU ck OA Ge Tan a 
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if once they find reason to think that the original transaction was 

a bona fide one. The obssrvations of the Lord Chancellor in this 

case seek to justify this frame of mind by a principle -which in a 

‘measure, modifies the general rule as to onus. It must be remem- 

bered : however ‘that even according to those observations the 

recitals in’ the original alianation as-to the purpose thereof are 

declared ‘admissible as against the reversioner only subject to 

certain safe-guards, viz., shat the circumstances are such as, to 

justify a reasonable belief that an enquiry. would have confirmed 

the truth of the recitals. The case therefore: cannot be regarded’ 

as upsetting the ordinary rule that the recitals are no proof of 

their truth, and evidence aliunde must be given to justify’ the. 
alienation. The decision further draws a distinction between ` 
cages in which the truth of the recitals is itself the point at issue 

and those in which the conduct of a party acting bona fide on 

the representations of the person who may be presumed to maké 

those recitals is the material fact. Itis only in the latter case 

that the recitals are allowed to be taken into account as “ evidence 

of the representation.” 


“While affirming the usual rule that. the mere fact of 
attestation does not involve the attestor in arly knowledge of the 
contents of the document -so as to imply consent or create 
an estoppel, their ‘Lordships indicate the proper use to be made 
of that circumstance, viz. ., for the, purpose of cross- "examination, 
to extract from the witness evidence to show that. he -was’ in 
fact aware of the conients. 


ee 


, Putta Kannayya Chetti v. Rudrabhatta Yenkata Narasayya : 
IL L. R. 40 M. 1 (F. B.) l 


The question in this case was as to which Court appeal lay 
from the decree of a Districs Munsiff awarding more than Rs. 5,000 
in a suit for accounts? ‘Their Lordships hold that the appeal lay 
to the District Court and not tothe High Court. The Madras 
High Court has consistently held (i) that the valuation put by the 
plaintiff in the class of cases in which he is permitted to pat his 
own valuation, (the present being one such) could not be revised 
by the Court, (ii) that the Court, if the suit is properly laid, could 
pass a decree for an amount even above its pecuniary jurisdiction 
and the view taken in this case was „but a necessary corollary of 
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these two positions. The Calcutta High Court does not grant either 
of those positions and holds that the forum of appeal is the High 
Court. The Allahabad High Court apparently grants these two posi- 
tions but would seem to make a distinction that if an order is made 
. for further payment of Court-fees and if the plaintiff pays the Court- 
fees, the valuation for purposes of jurisdiction would be altered. The 
Court in so doing, we think, overlooks the result of such & view 
which might be in some case to make the decree ultra vir es. 
The practical difficulties of the contrary view are fairly illustrated 
by the case in Bhupendra Kumar Chakravarthy v. Purna Chand 
Bose 1. In a suit for land and mesne profits because the future mesne 
profits on ascertainment’ came to an amount above the Court’s 
pecuniary jurisdiction, the Calcutta High Court directed the 
return of that portion of the plaint which related to mesne 
profits to the proper Court. The logical position to take was 
to return the whole plaint, the result of which would have 
been to cancel the decree even as regards possession which may 
have been confirmed by the courts of appeal and second appeal. 
This startling eonclusion was avoided by directing the return of 
only part of the plaint. But as pointed out by the order of refer- 
ence partial return of the plaint does not seem to be contemplated 
by the Civil Procedure Code. The whole confusion arises in fail- ` 
ing clearly to realise that “the subject-matter of the suit ” is not 
its real value but its value as determined by certain artificial rules 
and there might be little or no correspondence between the two. 
In partition and redemption actions, for instance, a Munsiff might 
have to adjudicate on claims many times over his- pecuniary 
jurisdiction. _ 





Palaniappa Chetty v. Palaniappa Chetty: I. L. R. 40 M. 18 


(F. B.) : ; 
The view taken by the majority in ‘the case has - certain 
practical considerations in its favour though the arguments-for-the 
alternative view cannot be said to be without force. -In matters: 
of procedure, it is more or less a question of balance of convenience. 
Appeals are ordinarily directed- against, the order appointing a 
receiver, the question whether this or that man is appointed being 








- (1910) L L. R. 43°C. 660, 
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generally a matter of little consequence. The Full Bench would 
seem to assume that an appeal would lie from the order nomi- 
nating the receiver r though i in places it is referred to as a ministe- 
rial order. 4 





Doraisami Padayachi 2. Vaithilinga Padayachi: I. L, R. 40 
M. 31 (F. B.) 

We are afraid that their Tiii have taken an unneces- 
sarily narrow view of S. 25 of the Contract Act. In the somewhat 
analogous case of current and open accounts, their Lordships 
of the Privy Council use language such as this: “there is 
therefore the clear admission that, there were open and 
current accounts between the parties atthe death of Motiram. 
The legal consequence would be that at the date either 
of them had a right as against the other to an account. 
It. follows equally that, whoever on the account should be 
shown to be the debtor to the other, was bound to pay his debt 
to the other and it appears to their Lordships that the inevitable 
deduction from this admiss‘on is that the respondent acknowledged 
his liability to pay his debt to Motiram or his representative ifthe 
balance should be ascertainad to be against him” Maniram Seth v . 
Seth Rupchand 1, The language of S. 25 is not inconsistent with 
the use of the word debt as used by the Privy Council in the above 
passage. A promise to pay what on ascertainment, would become 
a debt in the legal sense is as much a promise to pay a debt as 
promise to pay an ascertained sum. Why should the word debt be- 
taken to have been used in the technical sense of. English law and 
not in the-ordinary sense of that term? - ve 





In the matter of a vakil: I. L: R. 40 M. 69. 

On the facts found it is clear that in this case, there was 
professional misconduct but even otherwise, we have travelled very 
far ‘from the position that a professional man -cannot be held 
accountable for his conduct as a party under the disciplinary 
jurisdiction of the High Court nor is it to be regretted that it is 
so for in the zealous maintenance of respectability of the individual 
members - of the profession lies the claim of the profession to its 
position and respect no:less than in the integrity and purity of the 
profession. ; 


1. (1909) I. L. R. 83 G. 1047. 
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. Jekisondas Haridsondas v. , Banohoddas Bhgrondas: T 1 
Ri 41 B. 137. i 


In this case Beatnan, J. recurs to the point dealt with P him 
in Khimgi Vassonji. v. Narsi Dhanji 1 and pleads strongly. against 
the extension of the doctriné of Lumley v. Gye 2 in India. especially 
to marriage contracts ; but here too, the question of law became 
immaterial i in view. of the.: Conclusion which, the learned- Judge 
as. well as his colleague. came to on the facts, The question of the 
liability of the father who actually. broke the contract was not 
discussed as there’ was no appeal by him. Incidentally a point 
of procedure ‘ is also touched upon in ‘the judgment of Beaman, J. 
viz., the propriety, of suing in one and ‘the sare’ action, the person 
who breaks the contract and the cther who i is said to have induéed 
the breach.” „He | recognises that such a course has been permitted l 
in more than one case in England but points. out that. ih none of 
ther was the question ‘raised or discussed. The causes “of action 
being | distinct, ‘the learned J Judge thinks that if the objection had 
been taken i in those cases, K the plaintiff would surely have been 
put to his ‘election, either to proceed ‘against one defeiidant for 
breach of contract or against the other, on thé’ case. , “Whatever. : 
„might be the correct view ünder the English rule, it seems . to us 
"that ii in India, the mere fact of the causés of action being distinct, 
is nót decisive, of the question, ‘Even under the Procedure Code of 
1882 the expression “iñ respéct of the same matter” in S. 28 was 
held to authorise the inclusion in one suit of claims against several, 
defendants, founded on separate causes of action, “so long as they ` 
are in respect of the same matter’ (see Aiyathurai Ravuthan v. 
Meera Ravuthan 3, and the cages there cited: ), The new ‘code. ; 
has, if anything, enlarged ‘the “scope of the, rule, by using the 
expression “in respect or arising out of the same act or transac- 
tion or acts or’ series of transactions’ as “to which Cozens. 
Hardy, L. J. (as he’ then was) in Bullock `v; “London ‘General 
Omnibus ‘Co 4; observed. that the result ' of inserting these worcs’ 
‘in ©. 16, R.-L R: 8. CO. was to -make the’ rule’ comprehend’ not 
merely the ‘joinder of parties’ -but' the ‘joinder : of catises"of action” 
as TA “The absence of“ these ‘words į in > R. 4 of that order: and 











1 (1914-1. D.R. 893.682 a, (1858). 2 B.-ana-B--217..-- 


8, (1908) 18 M. .J.988... .-. . 4. LR, (1907)'a K. B, 264, 
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the consequent: inapplicab‘lity, to this country, of English deci- 
sions under the latter-rule have been. pointed out by Wallis, J. 
in Aiyathurai Ravuthan’s case 1. ` The question’ may ‘still remain 
Whether ‘in ‘thé present case, the ‘plaintiff's right to’ relief as 
against the two defendants can be said to have arisen ‘out of the 


" . same transaction or series of transactions.’ We are inclined to 


a 


think that it must, pe answered i in the affirmative, 





Chinna. Pillai A ‘Venketesami Chettiar: I. L, R. 40 M. TT.. 


“No “subject, has given: rjse to so many conflicting,. again 
even. hard and ‘unreasonab. e judgments as mortgages. The conflict 
has shifted, from point to point but happily, is ‘showing. signs ‘of 
settling.. Merger was'for-& time thè bugbear of courts. : On first 
mortgagee bringing a suit without „making the second mortgagee a 
party and purchasing: the property, it was, held that his mortgage 
was: merged in the equity. of redemption ‘and thereafter he could 
only sue for- ‘redemption. This i is no longer- the law. -Nonjoigder 
Was for a, time regarded as 'a sin from which there,was no redemp- 
tiori., ‘Courts have shown an increasingly liberal attitude in recent 
years on this’ question. A: considerable ‘amount of complication 
arose for atime from the question whether in a mortgage suit, the 
subject-matter of the suit was the property itself so as to require 
the joinder of all mortgages prior and ‘subsequent. If a: prior 
mortgages was a necessary party. to a suit, for a sale by . the second 
mortgagee a’ further cuestion’ arose whether he should be 
redéemed or whether the property. could be sold subject to the first 
mortgage. If perchance the second mortgagee held the first mort- 
gage and that could not be sued upon a question arose whether the 
second ` mortgage. could ke sued upon . at all, The . legislature 
: haying declatéd that ‘the iret mortgage is not a necessary party to 
8 Buit for sale on thé second mortgage, all shee gasak have 
ceased. to be ‘of importance. -b 


_ A question which was mixed up with and was the result of the 
confusion above indicated ` ‘was about the effect of-a sale on the first. 
mortgagee without makirg: ‘the’ second. mortgagee a party. “The 
“wew for.'a time though not uniformly, held was -thab the second 
mortgagee -had only the: tight to redeem’ the 1st mortgage that 
being according to the view thien-held-the only-right‘he-had whether. 
ramai 
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in alsuit by ‘himself or, in a suit by the first..mortgagee. „On the 
view that the 1st mortgagee was not a necessary party, and even 


if he was a party,. there could be a. sale subject to his mortgage, 


that, view necessarily. gave place to the view. that the, second 
mortgagee had a ‘right to sue for sale notwithstanding the sale on 
the Ist mortgage. This, was clearly enunciated., only, in the 
Full Bench casé in Mullevatil Seethar.v, Achutan Nair 1, There it 
was pointed out that redemption was a right and not a duty 
and the second mortgagee though he had aright could not be 
compelled to redeem the first mortgagee and that, he. ‘could 
sell subject to the first mortgage notwithstanding the earlier 
suit and that his rights would not in any way be affect- 
ed. - Notwithstanding the. decision: of the Full Bench, it was 
held in Venkatagiri v. Sadagopachari 2, that ‘the right of 
the ,2nd mortgagee was only. to redeem the first mortfage 
and ‘that he could not sell subject, to the darljer mortgage. Their. 
Lordships held that the Full Bench decision was binding only in 
respect of the actual point. referred and considered the reasonings 
as mere dicta and , not ‘binding. Their Lordships in this case ~ 
rightly dissent from this narrow view of the force of the Full 
Bench decision. Mr. J ustice Srinivasa Iyengar states the effect 
of the Full Bench decision in the form of propositions which 
will be found to be useful, The last of the propositions is 
one of considerable interest and may be said to be not altogether 
free from doubt. ` If the first mortgagee sues without making 
the second’ Möltgagee a party and the second mortgagee also 
brings a suit ,without making | the _ first mortgagee a party, 
and sales take place in, both the view, taken in Venkatagiri vy. 
Sadagopachari 2, is that the sale first, in, point,. of time 


, takes . precedence s0 as ‘to conyey the;, ultimate equity, . cof 


redemption. The ratio of that case. is that it could not- be. said 
that either sale is, affected by ‘the vice, of lis, pendens both mort- 
gagees being entitled to sell. No doubt, there is some. authority 
in favour of this view but we should think, as Mr. Justice Srini- 
vasa Aiyangar thinks, that the gale in the second mortgagee’ s 
suit should | prevail. ‘If both, Suits were properly constituted as to 
parties, ‘the sale ‘in the first mortgagee’; 8 suit ‘should. undoubtedly 
prevail. The second mortgagee’s suit could not affect the title par- 
amount of the 1st mortgageé to.sellin a properly constituted. suit, the 





“E (1941).31 M. D.J. afg o: IB ({9I)32M. Leg 19 
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entire interest mortgaged to him including the second | mortgagee’s 
interest. But in the cass put, the first mortgagee’ s suit is 
riot properly constituted as to parties and as ‘such the’ sale in 
execution of the’ decree cannot stand on a higher footing than a 
private conveyance so far as the second mortgagee i is concerned and 
musti be affected’ by the cis of the 2nd mortgagee ‘whose suit is 
properly constituted as to parties and can validly convey the in- 
terest ofthe mortgagor ‘as against all parties. The lucid and 
convincing judgment ‘i in this case, it is hoped will set at ‘rest the 
doubts raised by Kaba v. Sadagopachari 1, 1 4 





= Sabbnroige Goundan v. Ranganada Mudaliar: LL.B. 40 M. 93. 


“5, 2 of the Revenue Recovery Act makes “the land, buildings 
eto:?? security for the publis revenue. S. 42 makes the sile for: 
arrears of revenue free of all encumbrances. The question in this 
case was whether’ this charge was available to the assignee of the 
Jodi payable to Government. Their lordships hold,’ not. The esgen- 
tial condition for the security to enure is that the dues must retain 
the character of public révenwe which they necessarily Jose on assign- 
ment. to a private individual. Raja of aana amv. Raja Setru- 
cherla Soma Sekararaz 2: soni - 


- It is certainly open to question’ whether the’ charge given by 
S. 2 or the 1st charge given by S: 42-is enforcible except in the 
manner indicated ‘by the Act. See Kasturi _opalaiyangar v. 
Anantaram Thiwart 3. In the analogous case ‘of . the’ Bengal 
Tenancy Act, their Lordships of the Privy Council ` held, 
that the charge for rent is only in favour of the landlord 
and. is-not- available to an assignee of the rent or the landlord 
himself when he has pated with his interest in the land. - When 
there is: a permanent assignment of revenue not in the way in 
which -it is assigned to: the Inamdar or Zamindar so’as to convert 
the. revenue into rent, though no charge is available it may well 
be that Art. 131 is applicable to a suit for the recovery of the 
arrears Manavikrama Raj v. Achuta Menon 4, and not Art. 120 
as -held in H of Vizi sanagaram v. Raja Setrucharlu Soma’ 
Sekararaz 8... : Pe AAS! che 98 athe Sis oO 
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1. (1911) 22 M. L.J. 199. ‘i ere -I. L R a8 M. 686 at 710 
8. (1902) I. BR, 26M. 730, fi (1914) 26 M. Lyd. 877., | 
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“NOTES OF INDIAN CASES. 
Niwajkhan v. Dadabhai: I. L. R. 41 B: 166. 


So'the Bombay High Court has formally joined the Madras 
: and Calcutta High Courts in putting a somewhat strict construc- 
tion on the words of S. 20 of the Liim-tation Act, requiring, that 
for the purposes -of that section the fact of the part payment 
should appear in the handwriting of the person making the pay- 
ment, The decisions in Seshacharlu v. Seshaya 1 and Ellappa v. 

Annamalai 2, have no doubt been always ‘ distinguished’ as relat- 
ing to illiterate persons who could not write; but the reasoning 
on which ‘the one set of decisions rests is not really reconcilable 
with that underlying the other. Should the point come up for 
decision again, it may be open to argument that in the case of 
illiterate debtors (or agents) making payments, ` the provisions of 
S. 20 as to part payments cannot be availed of, because its terms 
cannot be complied with ; but the impossibility of compliance will 
not justify our overlooking what is now laid down to be the plain 
meaning of the language used in zhe section. This is sub- 
stantially the effect of the decision in Joshi Bhaishankar v. Bat 
Parvati 8, where the debtor was temporarily ‘incapacitated from 
writing, ana in Jamna v. Jagha Bhana 4, the Court, in following 
the early Madras cases, clearly intimated that it did so out of a 
desire not to disturb what was imagined to bea long settled rule. 





Motibhai Jijibhai v. Desaibhai Gokhalbai: I. L. R. 41 B. 170. 


The precise legal effect of certain documents familiar in the 
Revenue department is a matter of some importance in deciding 
‘questions arising under the Registration and Transfer of Property 
Acts, in respect of the transactions bo which those documents- 
relate. Take for instance, an application for transfer of patta 
in respect of a plot of ryotwari land, worth more than a hundred 
rupees. Suppose there is no independent document for the trans- 
fer of the land but in pursuance of aa arrangement between the 
parties an application for transfer of patta to the name of the 
intended transferee is made by the transferor; or, as seems to 
be common in Bombay, a notice of-re_inquishment is given with a 


1, (1888). L.L. R. 7 M. 56. 2 (1888) I. L. R..7 M. 76, 
8. (1901) I. L. R. 26 T. 246, 4. (1903) I. L. R. 28 B. 269. 
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request that the land may -be granted to the intended transferee. 
Can this be put in evidence in a Court of law to prove the title 
of the transferee? The Bombay High Court seems to have 
frequently given effect,to this kind of dealing (cf. Tarachand Pir- 
chand v. Lakshman Bhavani 1, Sakharam Pathak v. Bapu 
Sankar 2, Venkajyt Narayan v. Gopal Ram Chandra 8); but most 
of those instances were cas2s to which the Transfer of Property 
Act had no application. ‘Where howevera registered document 
is prescribed by the law neither such applications nor any action 
taken by: the ‘Revenue. authorities thereon nor even: transfer of 
possession in pursuance of the understanding between the parties 
would suffice. -As observed by the Judicial Committee in Tmmudi. 
Pattam Thirugnana Kondama Naick v. Periya Dorasami:- 4, 
these ‘would at the moss do no more than give a starting 
point for the law of. limitation.” But here again the ques- 
tion had frequently arisen, whether even for the purpose of the 
law of limitation such applications can be put in evidence to show 
the‘ factum of transfer,’ the commencement of possession or the 
nature of the claim under which possession was taken; This de- 
pends upon the application of S. 49 of the Registration Act; and 
as to this, the result of the ease-law would seem to be that the 
section would exclude the dccument from evidence only when: ‘the 
change of legal relation to the property’ is constituted ‘ by the 
expression of will embodied in the document’ itself and not 
when the document merely recites the transaction as one already 
concluded, see Sekharam Krishnaji v. Madan Krishnajt5 followed 
by a Full Bench of the Madras High Court in ` Jeevaratnammal 
v. Varada Pillai 8; see als) Muthia Chetty v. Kothandarama- 
swami Chetty 7 and Usman Khan v. Nagalla Dasanna 8. 


In some of the Bombay cases however it has been suggested 
that where there is a relingrishment (or razinamah as it is there 
called) by the former occupant and anew patta (or kabuliyat) as 
between the Government and the intended transferee, the title of- 
the transferee may be upkeld ‘as resting ona grant from the 

ı Government. Even in the present case Scott, C. J. would seem pre- 
pared to take that view, though Heaton, J. reserves his opinion 





(1886) I. L. R. 11 B. 174- 
(1900) I L.R. 24 M. 877 at 884. 
(1915) 19 M. È T. 52, 

(1912) I. L, R. 87 M. 545. 





(1875) I. L. R. 1 B. 91. 
(1914) I. L. R. 89 B. 55. 
(i831) I L. R. 5 B. 982. 
(1916) 31 M. L. J. 347. 
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on the point, Both the'learned Judges nevertheless agree in holding: 
that so far as thé title of the original’ occupant is concerned it is 

effectually extinguished by thé razinamah (or relinquishment). 

Even for this purpose the document would be compulsorily regis- 

‘trable, but so far as the Bombay Presidency is concerned, that 

difficulty is obviated by the express exemption of such documents in 

8. 90 of the Registration Act. But apart from this we venture to 
doubt whether the razinamah can be dissociated from the avowed 

object for which it is given and the .relinquishment treated as 

effectual independéntly of the effectuation-of the transfer in favour 
of the intended transferee. It was not the intention of the original 
occupant really to extinguish his rights but only to transfer them 

and the intermediate vesting in the. Government was but ‘a step 

towards the transfer. 


ee 


Raja Rajeswari Ammal v. Subrahmania Archakar : I. L. R, 
39 M. 105. i 


If the question were res integra (a number . of cases now 
think it is not) undoubtedly there is much to be said in favour of 
the view taken by Mr. J ustice Sadasiva Iyer in Sundarambal v. 
Yogavana Gurukal 1 supported as it is by. the view of the Privy 
Council in Mohan Lalji v. Gobardhan Lalji 2 where their Lord- 
ships subject the rule that the shebaitship vests in the heirs of 
the founder to a necessary exception, as their Lordships regard it, 
excluding persons disqualified from performing the duties of the 
office. In that case, the daughter’s sons were excluded from the. 
shebaitship of “a Ballavacharyar temple on the ground that the 
daughter’s sons were disqualified for the performance of the 
worship by the rules of the sect. The view of J: agannatha on the 
other hand as stated by him at p. 880, Colebrooke’s Digest, seems to 
be “ since a woman cannot preserve the office, it should be executed 
by. her husband’s daughter’s son or other heir, but the produce. 
should be enjoyed by the woman. However should the daughter’s 
son be at variance with his maternal grandmother it may be execu- 
ted by another person” but as he himself confesses later on “ no 
more express ordinance is found to determine, consistently with 
usage the suits which arise on these subjects. If ordinances alone be 


received, there is no authority for establishing the rights of their 
l 1. (1914) I. L. R. 38 M. 850. 9. (1913) I. L. R. 85 A, 288. Š 
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heirs and many excellent persons dó not admit the rules of inheri- 
tance in these cases”. The view of Jagannatha that the perquisites 
should descend to the widow and the duties to the daughter’s son or 
other qualified heir, is so -mpracticable that he himself has found 
it necessary to suggest that if the latter declines the gratuitous task 
another substitute may bə employed. Though it would undoub- 
tedly have been more logical to hold that women cannot inherit 
unless the office can be executed by them or unless it is clear that 
their maintenance is an object of the trust, itis a question whether 
at this late hour it is right to unsettle the rights founded on the 
basis of the contrary view. Notwithstanding the rule here: laid 
down, we have grave doubts if it would be open to the Courts to 
hold, in the face of the Privy Council decision above referred to ` 
that the daughter's son who is disqualified according to the rules 
of the institution by reason of his not belonging, say, to one of the 
families who can perform worship in the temple, is entitled to in- 
herit the office and have the duties performed by a substitute, 


——— 


~ Parameshwaram Munpee v. Narayanan Nambudiri: I. L. R. 
40 M. 110. 

As we said when dealing with Chhabib Ram v. Durga 
Prasad! the consent of the Advocate-General is required. by S. 92 
only to the institution of she suit and the further progress of the suit 
ig under the control of the Court and having regard to the nature 
of the suit, the Court has ample power to order addition of parties, 
permit amendments or make such other orders as the exigencies of 
the case may require. Ina case under 5. 18 of the Religious 
Endowments Act, Mr. Justice Ayling is prepared to go further and 
hold that the death of one of the applicantsfor sanction before 
institution even would not affect the right of the others to insti- 
tute the suit. He was of opinion however, that 5.92, C.P.C. would 
not permit the same though after institution of the suit, death of 
parties would not matter even in suits under that section. 
Alagappa Chetti v, Muthiah Chetti, 2. ' 


1. (1915) I. L..R, 87 £. 296, a. (1917) 33 M; L, J. 178. 
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Mohan Lal v. Indomati: I. L. R. 39 A. 244. 

A document worded similarly was construed by a Full Bench 
of the Calcutta Court in Raj Kumar Ramgopal Narayan Singh 
v. Ram Dutt Chowdhry 1, as a morigage. Ifas Mr. Justice 
Rafiq seems to think a charge might be spelt out of the docu- 
ment, the rulings of the Madras High Court, if followed, would 
have led to the further conclusion that the document was a 
mortgage. If covenant against alienation and declaration of 
invalidity of alienation contrary to the provision is one of the 
usual modes resorted to by parties to secure a charge, we do 
not think that the language of S. 58 of the Transfer of Property 
Act stands in the way of giving effect to such intention. That 
section does not say that the transfér must be a transfer in 
express terms. It may be an implied transfer. A bare covenant 
not to alienate even specific property may however stand on a 
different footing. ; 

Emperor v. Husainkhan: I. L. R. 89 All. 293. Dissenting 
from each other without referring toa Full Bench which can 
settle the question once for all has unhealthy effect on the liti- 
gant public. Ié leaves law in an unsettled condition. It encourages 
litigation. It makes the position of honest parties as well as their 
legal advisers highly embarassing. ‘he Privy Council has anim- 
adverted upon the practice but it does not seem to have had the 
desired effect either on the Allahabad High Court or the Madras 
High Court which seems to be the greatést sinner in this respect. 


Surja Kunwari v. Harnarain Ram: I. L. R. 39 M. 311. 

In this case, a testator purported to dedicate his property to 
religious uses but asa ‘matter of fact only 400 Rs. out of the 
annual income of Rs.7,000 was requirėd for those purposes. Under 
the circumstances their Lordships held that there was only a, 
‘charge in favour of the idoland subject to that charge the pro- 
perty was to go to the heirs of the testator. The question has 
been recently considered by the Privy Council in Jadu Nath 
Singh v. Thakur Sita Ramji 2. In that case their Lordships 
held that a gift to the family idol with a provision that half the 
income should go to the members of the family as remuneration 
for managing the charity was valid having regard specially to the 
smallness of the income of the property which was only Rs. 800 a 
‘year. If the income of the property had been large, their 

1. (1870) 5 Beng. L. R. 264. 2. (1917) 210. W. N. 953. 
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Lordships say that a question might have been raised throwing 
doubt upon the integrity cf the settlor’s intention. 

Referring to Sonatun Bysack v. Sreemati Jagat Sundram 
Dasee 1, and Ashutosh Ditt v. Durga Churn Chatterjee 2, their 
Lordships distinguish them by saying that in those cases though 
there was a gift to the charity in the first instance, later dispositions 
so cut down the original disposition as to make it clear that the 
later dispositions should prevail. In effect their Lordships’ judg- 
ment is authority for three propositions. 

(i) If the expenses of the charity come to buta very small 
portion of the income, from that fact a question may be raised as 
to the genuineness of the dedication. 

(ii) Though thereis an ostensible disposition in favour of 
charity, if there are other dispositions consuming the bulk, the 
charity might be reduced to a charge. 

(iii) If there is a substantial disposition in favour of charity, a 
remuneration may be provided for out of the income to the family 
for managing the charity. These propositions do not of courge.pre- 
clude the application of the rule that if there is a dominant chari- 
table intention the charity will prevail. It may be a question 
in cases where the disposition in favour of the family sins against 
perpetuity whether under the Hindu Law, on a principle similar 
to that recognised in “EFamanadan Chettiar v. Vava Levvat 
Marakayar 3 the deed should be upheld and given effect to accord- 
ing to its tenor or the entire income should be applied to charity 
disregarding the disposition in favour of the family in so far as it 
violates rules as to perpetuity. In some cases, the disposition in 
favour of the charity may be so illusory that a charitable intention 
itself may be doubted and ‘even a charge in favour of if may not 
be recognised. 

But having regard to the libefal manner in which their Lord- 
ships are apparently prepared to view provisions for charity see 
Ramanadan Chettiar 7. Vava Levvat Marakayar 3 a charge 
would generally be recognised. As to when a gift to charity is to be 
regarded as creating a cLarge and when it is to be regarded as 
effecting an absolute dedication, some tests have been laid down in 
Kathan Mithirian v. Scvabaghiathammal 4. A modification in 
the views therein expressed may be required in the light of the 
Privy Council decision above referred to in cases where the 
surplus may reasonably be pees to be intended as remunera- 
tion for the managers. 





1. (1859) 8 M. I. A. 66. 2. (1879) I. I. R. 5 0, 438, 
3. (1916) L-I. R. 40 M. 116. (P.C) 4. (1816) 4 L.W. 104. 
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Keymar v. Visvanatham Reddi : I. L. R. 40 M. 112 P.C. 


Th this case, their Lordships of the Frivy Council hold that 
a judgment entered against the defendant on his default to an- 
‘swer interrogatories, is not one given on the merits within 
the meaning of S. 18, C. P. C. A judgment given on a point 
of limitation would similarly in their Lordships’ opinion be a judg- 
ment not given on the merits. The clause refers, their Lordships say, 
to those cases where for ‘one reason or another the controversy 
raised in the action has not in fact been the- subject of direct 
adjudication by ‘the court. It is not quite clear on the judgment 
whether under a procedure similar to ours where even exz-parte 
judgments can be passed only on evidence, the judgment cannot 
be said to be on the merits if all the questions arising in the case 
have been considered and decided. 





Ramanadhan Chettiar v. Yava Levvai Marakkayar: I. L. R: 
40 M. 116 P. C. 


In this case their Lordships go further than; the High 
Court and hold that where there is a substantial dedication 
to charity, though there might be subsidiary provisions for the 
maintenance of descendaiits, the wakf ‘would be wholly valid and 
must be allowed “ to takë effect according to its tenor.” What the 
High Court did was to hold that the provis:on as to maintenance 
was’ invalid but that there being a subsiantial intention to dedicate- 
to charity, under the Mahomedan Law, the whole property enured 
for the benefit of the charity. In this case, the amount required} 
for the performance of charities in the customary way was: only 
Rs. 360 which along with the pay of the mitwallis accounted only’ 
for 3/5 ths of the income. Nevertheless having regard tothe inten- 
tion of the settlor which was charity. and tbe possible expansion of 
the demands of charity, their Lordships held that there was a gub-- 
stantial dedication to charity. Their Lordships’ judgment’ j 18 conclus. 
sive on the question that fateha is charit y where part of the: 
ceremony consists in feeding the poor. To she question put: as to. 
how the discretion of the trustees is to be controlled if they chose: 
to starve the charity and thus swell the grant for maintenance their 
Lordships’ answer is that the discretion of tae trustees is not abso-. 
lute that they must spend at least 80. much as å pious and charitable 
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Mahomedan would consider reasonable and if they fell below that 
standard, the Advocate-General or some other authority having 
control over the charities could compel them to do their duty, 


i 


Secretary of State for India v. Birendra Kishore Manikya: 
I. L. R., 44 C. 328. s 


' This case affords another illustration of the principle that to 
entitle a party to avai. himself of the exemption or protection 
afforded by special legisiation, it must be clearly shown that the 
procedure prescribed by such special legislation has been strictly 
and properly followed. It is nos uncommon to find this point 
referred to even in authoritative judgments as a question of ‘Juris- 
diction’, but that-term is apt to be misleading in this connection 
unless understood ina wide sense. In the present case their 

Lordships prefer to express the objection in the very popular 
language that “the whole proceedings fail for want of proper basis.” 


—— 


Satish Chandra v. Jogendranath : LL. R., 44 C. 345. 


The conclusion of Woddroffe and Chatterjee, JJ. seems to be 
the only one consistént with a proper intérpretation of the restric- 
tive words ‘as against him’ in 8.70 of the Evidence Act. Mr. 
Justice Newbould would seem to understand those words as 
indicating a contrast between the admitting party and other parties 
(if any) to the document, whereas the other two learned judges 
understand the contrast to refer to the other parties to the sutt. 
Once it is admitted thai in spite of the admission of.a ‘sole’ party 
to the document, its execution may have to be proved as. against 
other ‘parties to the suit, the wide language of S. 68 would neces- 
sarily cover the case and the ‘manner’ of proof . is limited by the 
terms of the section. Incidentally Woodroffe, J., re-affirms the 
criticsm, found: in his. book on Evidence, on Jogendra Nath v. 
Nitai Churn 1, in so far as it expressed an opinion that even as 
against the party. admitting execution, the provisions of Ss. 68 and 
69 should be complied with. On this point, the other two judges 
algo agree with him. 








“4° (1908) 7 O. W. N. 384. 
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Kali Prasanna Sil v. Panchanna Nandi: I. L. R. 44 C. 367. 


There can be little doubt that where there is a final decision 
in a suit by a Court of competent jurisdiction, a subsequent suit 
in respect of the same matter will be barred by the rule of res 
judicata, notwithstanding any, expression of opinion or reserva- 
tion, by the first court in favour of the institution of a second suit. 
But it will be erroneous, though not uncommon,’ to identify the 
rule under O. 28, R. 1 C. P. C. (S. 373 of the code of 1882) with 
the rule of res judicata ; for, in the former case there is no ‘ deci- 
sion’ by the court but only a statutory bar to the maintainability 
of a fresh suit on the same cause of action. As pointed out by 
Mr. Justice Srinivasaiyangar in Tulja Ram Rao v. Gopalatyar 1 
the decision in the case under noticé might well have been rested. 
on the rule of res judicata alone and the observations in the judg- 

. ment of Sanderson, C. J., on the effect of an order purporting to 
be under O. 23, R, 1, but not justified by its terms, would in that 
_ view be obiter. It seems to us however that the learned Judge 
did mean to rest his decision on that point as well and his Lord- 
ship clearly intimates that an order granting leave under that 
rule, if not justified by a proper interpretation of that rule, will be 
a nullity as one passed without jurisdiction. We respectfully 
agree with the: observations of Justice Srinivasaiyangar in the 
Madras case above referred to that it is neither necessary nor safe 
to allow an improper order under the rule to be collaterally 


attacked as a nullity. 


Ram Narayan Singh v. Adhindra Nath Mukerji: I. L, R. 44 
C. 388. ` < 2 
It is perhaps not easy to reconcile all the reported cases in India 
dealing with the question, whether or not, the terms of the parti- 
cular mortgage bond before the Court in each case, there was a 
personal liability. The present decision of their Lordships would, 
however, seem tolend the weight of their approval to such of. them 
‘as start-with a presumption that; “a loan prima facie involves a 
personal liability,” and holdithat those who contend for the exclu- 
sion of such liability must show that the nature and terms of the 
security clearly exclude it. Their Lordships’ decision impliedly 
confirms the view laid down by the Full Bench in Pulaka Veeti 


1. (1916) 34 M. L. J. 484. 
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v. Thiruthipallt Madhava Menon 1 that the non-attestation of a 
mortgage document, though it may render it inoperative qua 
mortgage, does not preclude the enforcement of any personal 
liability thereunder. 

There is one point in the Judgment under notice which it is. 
not quite easy to follow. Dealing with the question of the alleged ' 
liability under clauses (b) anc (c) of S: 68 of the Transfer of Pro- 
perty Act, their Lordships observe that, “the position’ of the 
mortgagor under this section sannot by reason of the non-attesta- 
tion of the deed be better than it would have been if the mortgage 
had been duly attested.” So far as clause (a) of the section is 
concerned the suit is founded on the personal covenant, but the 
right of suit giv en by clauses (b) and (c) may well be said to’ be 
an incident, of the mortgage security, and ifthe security is invalid 
in law for want of proper attestation of the document, all rights 
of action arising out of the security would seem to be excluded as 
well. With all respect, we venture todoubt, if clauses (b) and (c) 
can be regarded as resting merely on thé basis of a breach ot 
contract, independently of the question of the validity of the secu- 
. rity. Clause (c) for instance, proceeds on the footing of “ the’ 
mortgagee being entitled to the possession of the property” ; how 
can he be so entitled if the mortgage itself is inoperative ¢ 2 The 
disappointed mortgagee may havea remedy under some other 
principle of law, but the case cannot reasopably be said to be 


covered by 5. 68. i Ta 


Priya Sakhi Debi v. Manbodh Bibi I. L. R. 44 C. 495, 


It may bé-that the general proposition stated by Sanderson, 
GC. J. in this case, viz., that adverse possession affects only the in- 
terest of the person who is entitled to immediate possession would 
require some qualification as applied to certain cases but in the ' 
particular case before them, the learned J udges were certainly right 
in holding that the weight of principle and authority alike, is in 
favour of the view, that in tha case of a simple mortgage, adverse 
posséssion against the mortgagor, commencing after the date of ` 
the mortgage, cannot per se, affect the remedies of the mortgagee. 
against the mortgaged propersy. 


i re 





1. (1909) I. I° R. 32 mu. 410 (F. B). 
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= Venkatramana Ayyangar v. Kasturiranga Ayyangar, : 1. UL, 
R. 40 M. 212. (F. B.) ° Na NK 

Protection of trusts is of much deeper concern in this country: 
than protection of trustees.and it would have ‘been a matter for 
great regret if their Lordships had held that an ordinary. suit did 
not lie and also that S. 92, C. P. C, did not apply to the case. There. 
is no offence:to legal theory in permitting the ‘worshippers to. sue: 
directly though it isa matter for the consideration of the legis-, 
lature whether the protection afforded to trustees in England should 
not be afforded in this country also. In. determining that ques- 
tion, the legislature would no doubt have to ‘consider whether in the 
conditions of this country the Advocate-General would have sufficient 
leisure, knowledge or scope for doing justice as between trustees, 
and trusts as the Attorney General in England. 8.,92 of the. 
Civil Procedure Code has had a restricted interpretation for a, 
long time and the fact that the legislature did not choose to 
make the point clear when it had an opportunity to do: so, 
raises a strong presumption in favour .of. the correctness: ofi 
that restricted interpretation and the Full Bench ‘did right in 
leaving the alteration of the, law to the legislature, « . toy! 


As regards the question that arose-in the case deait with by’ 
_ the division Bench, it is worthy of note that in Jalandhar Thakur: 
v. Jharula Das 1, the right of the -shebait tò the surplus: 
offerings (presumably by custom) was recognised -by their’ 
Lordships of the Privy Council. -The point, -however,' was not 
raised. But is the custom necessarily invalid? If as a matter 
of fact from a time the begifining wheredf is not known. a. 
particular kind of offerings has gone to the Archaka as his, pay, 


it 


-is a lawful origin incapable of being attributed to such a usage? — 


If all kinds of offerings go to the Archaka, leaving, none for the, 
other purposes of the temple, it may not be- a good arrangement.. 
Let us take it that at the time the temple was founded, there was 
not enough or there was nothing to pay, the Archaka and in,those_ 
circumstances, the court thought or the ruler, at the time, thought 
that the arrangement was good. Could he not have settled a scheme 
permitting such a course ? A permanent alienation is no doubt ordi- 
narily not good but it is not prohibited altogether. Necessity. might, . 


an 











l 1. (1914) I. L, R. 43 0. 244, (PG) NG g 
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justify it, a strong necess‘ty, it may be. It is notimpossible, there- 
fore, to presume a legal origin and if it is not impossible, why should 
not a practice of long duration be recognised ? In this case appa- 
rently the usage did not justify the inference of unalterable ar range- 
ment. There is much to commend in the point of view suggested by 
their Lordships’ judgment. In the absence af the clearest 
indication of an unalterable arrangement, from mere perception 
however long continued of profits by the ‘Archaka, the court 
should not infer a right tc perception for ever. “ Unless constrained 
thereto by unavoidable necessity” it is breach of duty on the ‘ 
part of a shebait to grant a lease in perpetuity and such a grant will 
not be presumed. Shibeswart Debia v. Mathuranath Acharjee, 1 
Mayandi Chetti v. Chokealinga Pillay 2, Palaniappa Chetty v. 
Sreemath Devasikhament Pandara Sannadhi 3. There is no 
reason why a different sule should apply to the income by offer- 
ings, the one income which presents infinite possibilities for expan- 
sion. 

’ But is the arrangement absolutely void? Would it not be good 
for the trustees’ life-time or at least till another arrangement 
is made. If it is not void, would the perception of profits give 
rise to a fresh cause of action? In Jalandhar Thakur v. Jharula 
Das 4 the alienation of the profits was void. The cause of action to 
declare the arrangement bad should certainly be barred after six 

‘years. What would not be barred is the sue for declaration of the 
right of the temple to receive the profits of any particular year or 
thereafter. Of course, tha difference bet ween declaring the arrange- 
ment bad and-the other declaration is not very tangible, 





TA Chidambaram Chetziyar v. Krishna Vathiyar: I. L. R. 40 M. 
33. 

There is: much to be said in support of the point of view of 
Mr. Justice Phillips. ; The word “stay” has been deleted from ° 
the section and the arzangement pleaded practically varies the 
decree. If really legislature intended that these agreements should 
be pleadable, it is strange that it should not have provided specia | 
articles of limitation, S. 47, O. 21 R. 2 and O. 21 R. 16 all would 
prima facie seem to.assime a decree already in existence. They 
concern themselves witk post decree arrangements, assignments, 
and agreements and not ante-decree arrangements. If you cannot add 
tothe decree, it seems tc be difficult to see how effect is to be given 


1, (1869) 18 M.I A. 379. 2, (1908) I. L, R. 27 M. 291, 
8. (1917) I. D. R. 40M. 709. (P.O) 4. (1914) I. D. R. 42 C. 244. (P. C.) 
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“to such an arrangement. Injunction cannot be granted on appli- 
cation by the judgment debtor. A curious question might arise if 
for instance the agreement is to stay the execution for 4 years. An 
application for execution thereafter may be barred. One answer 
that readily would occur is that if parties enter‘into such foolish 
engagements, they have to thank themselves. Any how, it 
illustrates the difficulties in the way of accepting the conclusion of 
the majority as sound. The alternative consideration that weighed 
with the majority is the course of practice which no doubt is not 
a negligible circumstance. 


The Secretary of State v. Srinivasacharyar: I. L, R. 40 M. 
268, 


While property in the Government might be conclusive on 
the question of the right to charge for the minerals we do not think 
that property in the Inamdar would necessarily be equally conclu- 
sive the other way. The question is—has the Crown parted with 
its right to charge for the minerals, if worked ? The right to work 
the minerals is conceded to the ryotwari proprietor, the Govern: 
ment having the right to charge. The Government's proprietorship 
of the soil may be a compendious way of stating its superior rights 
of assessing but all the implications of the so-called proprietorship 
were never accepted, on the other hand were promptly repudiated 
by the Privy Gouncil in Oolagappa Chetty v. The Collector of 
Lrichinopoly 1, We do not see why the ryotwari proprietor is not 
quite as much the owner ofthe minerals as the Zemindar or the 
Inamdar except that in favour of the Zemindar there is an express 
legislative declaration as to ownership of the soil. S. 2, Reg. 25 of 
1802. None is on the footing of a perpetual tenant. 

The tenant has only the right of possession and enjoyment. 
He cannot use the property for a purpose other than that for which it 
is let. He cannot do any act which is destructive of or permanently 
injurious to the holding. As a result, he cannot work the mines 
which are not open at the time the lease is granted (see S. 108, 
Transfer of Property Act.) None of these considerations applies 
to proprietors or landowners like Inamdars and holders under the 
ryotwari system. Sec. 2, Reg. 26 of 1802, S. 184, Estates Land 
Act, Secs. 1 and 2, Revenue Recovery Act, S. 2 of the Land En- 
croachment Act. But, as we said, property in the minerals is not 
conclusive of the question. The Crown may have the right to 


1. (1874) 14 Beng. L. R, 115° 
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charge though the property is m the Inamdar.: The enfranchise- . 
ment did not:affect any rights in the land possessed by others but 
we should think. it à violent reading of Act VIII of 1869 to ‘hold. 
that the Government’s rights are not affected, ex concesst Govern- 
ment’s right of reversion being affected. Reading the title-deed, 
in the case, it is impossible to see how the Crown could,” after. 
conferring. a free-hold estate “subject only to the payment of the: 
quit rent ” claim either a right to the minerals or aright to charge 
for them. Cf. Lutchmee Doss v. Secretary of State for’ India 1. 
Kandukuri Mahalakshmame v. Secretary of State for India ?. 
Whether or not it enlarges ths content of the Inamdar’s right, it 
at least, must have the effect cf preventing the Government: from. 
claiming anything in addition to the payment of quit rent. = 
The words in the original grant “ perpetual shrotriam ” for 
the sum of 78 pagodas prime facie would seem to be inconsis- 
tent as much with the reversionary right of the Government as 
with the claim to a separate charge for minerals. If the right to 
resume,on failure of heirs could be presumed from the natura of 
the grant, one might say it could with equal liberty, also be infer- 
red from the words “ produce of the seasons” and from the mode 
of enjoyment of the Inam teken along with the rule of construc- 
tion in favour of the Crown, that the right conferred and the labili- 
ty imposed is only with reference to the then prevalent, or. contem- 
plated sources of income from the Inam. But we think that the. 
process of ‘Yeasoning is ‘wholty wrong for it has, in the back of it, 
some theory of landlord and senant. The grant in all cases, whether 
zamindari, ryotwari or. inam, we think, is an absolute grant for 
all purposes. What gives the Crown the right to charge for miner- 
als is the right it possésses’ to vary the assessment. When ‘once 
the assessment is fixed, the Crown’s right to vary the assessment . 
is gone and with it'the right to charge for new sources of income. 


—— m ' 44 


Kamagya v. Papayya: L L. R. 40 M. 259. é ` 

, We indicated our view as regards Choragudi Chinnakotayya 

v. Raja Varadaraja Appa Rao 3 when dealing with Afzal Begam 
y. Akbari Begam £ and we think the Full Bench did right in. 
overruling that case. In Ravaneshwar Prasad Singh v. Baty: 
nath Ram Goenka 5a suit was permitted to be withdrawn. by the 
Privy Council. pore KAMA : eee 








1." (4909)°1.L.R. 88 M. 406.” ` 2. (1910) LR R. 84 M. 996. . 
a: (1919) 27 M. L. J. 244. © 4 -(1915)-I.L. R.-87 “All: 826. 
ok 
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Allahabad Bank, Ld., v. Moti Lal Batman : ' L L. R. 440, 448. 
The equitableness of the decision in this case can, perhaps be 
scarcely disputed, but we are not sure that some of the questiórs 
raised by the mortgagor, are altogether free from. doubt. Tke 
appeal related to the right of a mortgagee, who had obtained a 
preliminary decree for sale, to include in the final decree certain 
amounts which under orders of the court he had paid, after ths 
preliminary decree, to discharge arrears of rent that had accrued 
due in respect of the mortgaged property. So far as we are able 
to gather from the report, the mortgage does not appear to have 
been usufructuar ry and there is nothing to show the period of time 
to which the arrears related nor the circumstances. undér whick 
-an order of Court came to be made for the payment thereof by the 
mortgagee. 

Tt may be accepted as a general principle that in mortgage 
suits the final decree should embrace the whole subject of the, 
mortgage transaction and afford a complete adjustment of all 
rights of the parties arising therefrom up to the date of the judg- 
ment or even up to the time when it is ultimately carried into 
effect. (See for instance, Vinayak v. Dattatrya 1), We are also 
aware that more than one case in Madras has held that circum- 
stances may arise which will justify a court in revising, in the 
course of execution proceedings, the’ amount kaa in a decree for 
redemption. (Cf. Ramunni v. Shanku 2; Krishna - Pattar v. 
Srinivasa Patter 3). And it is also clear that 0. 34, R. 10, Civil 
Procedure Code contemplates a ‘final adjustment’ of accounts 
even after decree. But the difficulty i in the present case arises - 
partly from the language of O. 34, R, 5 and partly with reference 
to the dans of the mortgagee to add the amount (paid by him) to 

“the mortgage-money, so as to make the security cover such 
amount also, O. 34, R. 2 (in the case of foreclosure decrees) and 
O. 34, R. 4 (in the case of decrees for sale) provide for the amount’ 
due to the mortgagee being fixed with reference to a certain date 
and, thereafter, allow a period, up to six months, for payment,’ 
Rules 8 and 5 provide for what is to happen when the mortgagor . 
either makes the payment or omits to make the payment within 
the time fixed. In both the rules, the only addition authorised to 


(1902) I. L. R. 26 B. 661, (1886) I, L. R. 10 M. 867., 
8. (1896)... L. R. me 124.. 
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be made to the amount already declared due‘is that of “ subsequent 
costs” mentioned in Rule. 10, which clearly refer only to “ costs 
of suit.” The mortgagor mar therefore well contend that on his 
depositing in court the gmount declared due (with the subsequent 
costs aforesaid) he is entitled to redemption and there is nothing in 
the section authorising the mortgagee to insist upon being paid at 
that stage any disbursements made by him after the preliminary 
decree. The position is no docbt somewhat anomalous, but in the 
face of the clear language of the rule it would'be hardly safe to invoke 
the doctrine of inherent power. Nor do we see how, at any rate 
under the scheme of the new Code, S. 47 of Civil Procedure Code: 
can be called in aid, especially when the attempt is to add to the 
amount payable under the decree. 

As to the substantive rignts of the mortgagee in this connec- 
tion, it will be instructive to compare the provisions of 8. 65 of 
the Transfer of Property Act with those of S. 72. In the latter 
case the section expressly provides for sums disbursed by the 
‘mortgagee being added to the principal. money.. But under éhe 
former section. the mortgagee is only given an indemnity against 
losses arising from the default of the mortgagor to pay rent etc., in 
respect of the secured propersy. In view of this difference we doubt 
if there is any general rule authorising & mortgagee not in posses- 
sion to add to the mortgage-money all expenses incurred by him 
in saving the property from sale, forfeiture or any other kind of 
loss. The case of public revenue may perhaps stand on 2 special 
footing. (Cf. for instance Upendra Chandra Mitter v. Tara 
. Prosanno Mukerji 1) and the analogy cannot be extended to items, 
like rent, which do not ‘by themselves form a charge on the 
property. The reference to the arrears having been paid by the 
mortgagee under an order of Court suggests that O. 39, R. 9, 
of the Code was perhaps in the mind of the parties. But the 
benefit of that rule is confired to payments made when the land 
or tenure “is ordered to be sold,” and does not’ seem to” extend to 
payments made in anticipation; and it is by no means clear 
. whether even under that gestion the amount so paid can be added 
to the secured amount. The rule evidently refers to such sums 
being “charged” in, the adjustment of accounts and not to their 
“being charged on the land. 








1. (1998) T.-L R. 80 ©. 794. 
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Shriniyasdas Bayri v, Meher Bai: I. L. R. 41 B. 300 (P. C.) 


It is rather remarkable that the Courts in India and the 
Judicial Committee should Lave come to contrary conclusions: on 
what is to all appearance a simple question viz. whether or not a, 
vendor had made out “a title, free from all reasonable’ doubt, ” to 
_ the property contracted to be sold. The difference of opinion 
turned on the nature and degree of proof to be furnished by the 
vendor, as to the discharge of a prior encumbrance. A “formal 
release deed from one of ‘the mortgagees was produced, but it was 
not shown that another person who was a co-mortgagee had been 
dead at the date of the release and the releasor was his heir. There 
can be no doubt, as held by their Lordships, that any recitals in 
the release-deed will be of no avail as against persons not parties 
thereto. The High Court, both ọn the original side and in appeal, 
thought that the fears of the vendee as to the effectiveness ‘of the _ 
release-deed were unreasonable; but the Privy Council take a 
different view. The decision is no doubt based upon the express 
agreement on the part of the vendors to deduce, “a marketable 
title free from all reasonable doubts.’ But we presume the same 
result must follow even under the general rule of law that a vendor 
cannot have specific performance if he is unable to “give the 
purchaser a title free from reasonable doubt” (S. 25 of the Specific 
Relief Act). The decision makes it clear that the rule covers not 
merely a doubt as to title in the sense of thevery right toconvey, 
but also doubts as to freedom from encumbrances. 


Nero Gopal v. Para Ganda: I. L. R. 41 B, 347. 


The rule against the recognition of a power of gift in a 
‘member of an undivided Hindu family has now become one of 
diminished importance, in view of the enunciation of the doctrine 
of partition by unilateral declaration of intention. The Madras 
High Court has held that the declaration may be contained ‘in the 
very dooument by which the disposition (whether testamentory or 
inter-vivos) is effected. Aiyavier v. Subramanya Tyer. 1, Itis 
only necessary that the declaration should be duly communicated 
to the other neii It is however, not clear when exactly 

(1917) 33 M. lu. J, 489, nan 
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the declaration takes effect so as to create a severance in status: is 
it the moment that it is made and if so, what is the precise effect 
of the communication required to be made? Suppose a testator 
makes such 4 declaration in his will, but before it is communi- 
cated to, or the communication reiches his co-pirceners, he dies ; 
does the will take effect or not? The new theory laid down by 
the Privy Council is not without problems of a new kind attend- 
ing in its train and it remains to be seen how Courts in - India 
will steer between its disintegrating tendency on: the one land 
and the.rules laid down: in the earlier cases favouring the inte; 
grity of the co-parcenery system, on the other. 


In the case, under notice an alienation had been made by a 
father in consideration of a barred debt. This could by no means 
be regarded as really in the nature of a gift even within the mean- 
ing of the stricter rule of th earlier cases (cf. for instance, Natesa 
Iyer v. Rathai Ammall Li, and the learned judges rightly held 
that the transaction was Linding as against the father’s share. 
We are not quite satisfied as to the propriety of holding that it 
would not be binding as against the son’s share. l 


Suppose the father had given a promissory note agreeing to 
pay the barred debt; can it really be contended that the obligation 
to repay it will not be ‘within the rule as to the son’s pious duty 
to pay his father’s debts? Ifa decree could be obtained against 
the father on foot of that promise, is it an illegal or immoral debt, 
so as to’ disentitle the crecitor from proceeding to realise it by 
execution from the family ‘property? Ifa widow can repay a 
barred debt and alienate property. for that purpose, if any executor 
can pay a barred debt of the testator, it will bea strange limita- 
tion of the doctrine of the pious obligation of the sons to hold 
thata father will be committing a breach of trust by paying a 
‘barred debt of his, from out of.iamily funds. The decision in 
Subramanya Aiyar v. Gopala Iyer 2 does not bear on this aspect 
of the question. It only held that no suit can be maintained against 
the sons in respect of a barred debt of the father. As laid: down 
in that very case, the debt is not extinguished by the lapse of time 
and it will not cease,to, be an ‘ antecedent debt” for the purpose of 
supporting an alienation merely because it is no longer enforceable 
by-a suit. 


1, (1908) 19 M, L. J. 62. > 2, (1909) I. L. R. 88 M. 808, 
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As to the effect of fluctuations in the number of members: ia 

the family after an alienation by one member, -the present case 

‘ follows the later, Madras view, departing from the illogical posi- 

tion suggested in ibp obiter dictum in Gung appa v. Nan- 
dappa 1, f i ' ' 


Ganesh Narayan v. Gopal Yishnu : I. L. R. 41 B. 357. 


It is a pity that there should yet remain any ‘uncertainty as 
to the law applicable to the rights acquired bya mortgageé pur- 
chaser, in execution sales, the equity of redemption ‘in the mort- 
gaged property. We cannot help feeling that the language in which 
the Privy Council expressed themselves on two or three occasions 
‘when the question arose before them in some form or another has 
not helped to a proper understanding of the law. Thus for instance, 
in Mahabir Prasad v. Macnaghten ? their Lordships “distinguish 
Kamini Debi v. Ramlochan Sirkar 8, on the ground that in that 
case the mortgagee had probably not obtained leave from the 
court to purchase ; and this lends colour to the view that a pur- 
chase without leave, by a decree-holder who is ‘also mortgagee, 
can be treated by the mortgagor, (judgment- debtor) as practically 
null and void, whereas, if the matter is to be decided with refer-- 
ence to O. 21. R. 72, C. P.C. (S. 294 of the Old Code) the 
absence of leave only gives the executing court a discretionary, 
power to set aside the sale on application. Neither Raya, Kishen- 
datt Ram v. Raja Mumtaz Allikhan 4, nor Khiarajmal v. Diam 5. 
has sufficed to indicate clearly to the Courts in India whether or 
not they are to impose on a mortgagee a general ‘disability, some- 
what wider than that enacted by statutory provisions, in respect 
of the purchase of the equity of redemption: Not to speak of earlier 
decisions like those in Martand v. Dhondo Sand Erusappa 
Mudaliar v. Commercial and Land Mortgage Bank Ld. |, for’ 
these: have to some extent been departed from in .later- Cases— ' 
a bench of the Calcutta High Court laid down. as late as 1910," 
that, “ independently of the provisions of the Transfer of Property — 
Act, it isa well established principle that a purchase by the 








1. (i896) I. L. R. 21 B. 797. 2. (1889) I. L.R. 160. 682: 
8. (1870) 5 Ben. L. R. 450. | 4. (1879) 1.'L. R. 50. 198: 
5. (1904) I. L. R. 32. C. 296. 6. (1897) L L. R. 22 B, 624; 


7. (1899) I. L. R. 28, M. 877. 
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mortgagee of the equity of redemption constitutes him a trustee 


for the mortgagor and that he does not on such a purchase acquire 


-an irredeemable title.”. Pancham Lal v. Kishun Per shad 1. In 


this last mentioned case, the learned Judges held that where there 
was a sule and purchase by she mortgagee in-contravention of S. 99 
of the Transfer of Property Act, the mortgagor .was, in spite of 
the lapse of 15 years from the confirmation of the sale and without 
any proceedings in - the execution court to have the sale set aside, 


entitled to treat his right of redemption as still subsisting, subject 
only to the obligation of reimbursing the mortgagee for his expen- 


ges. Ina recent case befoze the Madras High Court the same 


question was decided otherwise. (Arjuna Reddy and another v. 
Venkatachala Asari 2), bui the learned Judges express themselves 


with considerable hesitation and point out the state of the autho- 
rities. The Allahabad High Court has to some extent settled the 
point. by a Full Bench decision in Lal Bahadur v. Abharan 


` Singh 3; but even that does not seem to cover the whole of the 


irera ground. € 

The case now under notice is the latest pronouncement of the 
Bombay High Court in this connection, The purchase by the 
mortgagee in this case wold seem to have been in contraven- 
tion both of $. 99 of the Transfer of Property Act and of S. 294 
of the Civil Procedure Code of 1882. It is clear that both the 
learned Judges substanticlly differ from the rule as stated in 
Martand v. Dhondo 4, anc would confine the mortgagee’s equi- 
table disability to cases clearly falling under S. 90 of the Trusts 
Act. They also recognise that the contravention of S. 99 of the 
Transfer of Property Act snd S. 294 of the Civil Procedure Code 
only: constitutes an irregularity of procedure which may entitle 
the mortgagor to take steps in time to have the sale set aside but 
does not involve a breach of trust soas to nullify the apparent 
effect of the court sale. All the High Courts, except Calcutta 
haye thus come to take a substantially uniform view and we hope 
there will not be much further room for uncertainty. 


erak 





1 (1910) 12 O. L. J. 574. 3. (1915) 19 M. L. T. 191, 
, 3. (1915) I. L. R. 87 A. 165. 4. (1897) I. L. R. 22 B. 624. 
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Laxmipathy Rao v. Venkatesh: I. L. R. 41 B. 315. 


In spite of lengthiness of the judgment the points raised and 
decided in the: case are fairly simpleand not of very much impor- 
tance for, the system -of Dwamushyayana adoption has become 
almost, if not altogether, obsolete. The father of the adoptee 
though a natural brother of the adopter had himself been given 
away in adoption to another branch of the family and it seems to 
us that this by itself was sufficient answer to the argument found- 
ed on the texts relating to theadoption of a brother’s son. For it is 
impossible to hold that even after adoption, a person continues to 
be the brother, within the meaning of these texts, of his natural 
brother. In view of the somewhat inaccurate observations in 
recognised text-books like those of Mr. Mayne and Mr. Sarkar, 
the learned Judges however did well in pointing out that there is 
“nothing in the texts of Hindu Law or in the decision of the Privy 
Cotncil to justify the view that where the only son of a brother 
is adopted it must prima {one be presumed to be a Dwyamush- 
yana adoption. 


— m 


Govind Bhikaji v. Bhan Gopal : I. L. R. 41 B. 384. 


It will indeed be a regrettab'e state of the law of the Court 

had felt itself constrained to come toa different conclusion in this 
‘case. The decision in Shamu Pattar’s case 1 is inconvenient 
enough and neither authority nor convenience requires any further 
strictness in the working of the rule about attestation, A scribe 
is not as such disqualified from being an attestor though whether 
in any particular case he intends to subscribe his name merely 
as the writer or also as an attestor may depend on the circum- 
stances of each case. 


The judgment states the point as one of the validity of the 
attestation within the meaning of $.59 of the Transfer of 
Property Act, but the statement of facts seems rather to suggest 
that the question arose with reference to sufficiency of proof 
in view of S. 68 of the Evidence Act, for it is expressly stated 
that the document was attested by two independent witnesses 
besides the scribe, 
1. (1912) I. L. R. 86 M 6074P Q.) | 
N 15 l eee ihe 
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It may further be taken as fairly well settled that the 
attesting signature need not on the face of it purport to be that 
of a witness—though the passage quoted from Burdett v. Spils- 
bury 1 in Ranu v. Laxman Row 2 is capable of being misunder- 

_ stood . but two things must concur viz., that the alleged witness 
must have been present at the execution of the document and’ he 
must bave put his own signature (or mark) thereon with a view 
‘ to vouch the execution.” Cf. Badri Prasad v. Abdul Karim 3, 
Param Hans v. Randhir Singh tand RamBahadur v, Ajodhya ®. 


't Sripat Singh Dugar v. Prodyat Kumar Tagore: I. L., R. 44 
O. 524. 
<$ | As pointed out by Mr. Justice Sastriar in Peda Venkanna v. 
Sreenivasa Dikshatulu 6, this case is the latest instance of the 
recognition, by the Judicial Committee, of the rule that in execu- | 
tion of a decree against a Hirdu father the undivided shares of 
the sons in the joint family property could be brought to sale even 
during the life-time of the father. And we respectfully agree in 
the view, taken in the Madras case above cited, that the decision 
in Sahu Ramachándra v. Bhup Singh 7 cannot “ be taken to over- 
rule by implication the whole current of authorities during the 
past thirty-five years”, on the question of the creditors’ remedies 
in execution. We cannot however disguise ‘the fact—and that is 
recognised by Mr. Justice Sastriar—that their Lordships’ latest 
pronouncement, to some extent, modifies the prevalent doctrine as 
‘to the son’s liability. In the words of the learned Judges, “ the 
decision makes it clear that it is the primary duty of the father to 
pay debts incurred by him not for any family necessity but for 
his own purposes and that the pious duty of the son only arises 
when the assets of the fathe: are insufficient, assuming that it 
arises at all during the life time of the father.” His Lordship 
thinks that this limitation is entirely in accordance with the 
. Hindu Smrithis, but he does not indicate how the limitation is to 
be given effect to, practically. To say that law is not always 
logical, is, if we may respectfully say so, little better than a 
confession of the ancmaly of the situation. 





2, (181g) 10 Cl. & F. 310.. 2. (1908) I. L. R. 38 B. 44. 
` 8. 1918) I. D. R 8 5 A. 254, 4, (1916) I L. R. 88 A. 461. 
B (1916) 20 C, W. M 699. 6. (1917) 33 M. L. J. 19. 


7. (1917) L. B. 44 I. A. 126. 
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With reference to the facts of the case under notice,’ it is not 
clear whether the proceedings arose out of a mortgage decree ora 
simple money decree. In the head-note, as also in the report of 
Sir Robert Finlay’s arguments, the transaction is described as 
arising out of a mortgage. But in the statement of facts, the only 
reference is to an attachment and sale in execution of two money 
decrees and the judgment throws no light on this point. If it 
was a mortgage decree we presume that the onus would have been 
laid on the decree-holder to show that the mortgage was for an 
antecedent debt, or for other family purpose and was as such, 
binding on the sons. 





Abdul Majeed v. Krishnamachari: I. L. R. 40 M. 243. 

The principle of Hindu Law according to which one co-heir 
acts as manager for others used to be said to be unknown to 
Mahomedan Law with one exception recognised in Pathummadt v. 
Vittil Ummachabi 1. That exception too is shown by Mr. Justice 
Abdu? Rahim in this case to be unjustified. This does not preclude 
the application of the principle of executorship de son tort. An 
executor de son tort has ordinarily only the duties and none of the 
rights of an executor de jure but his dispositions iù favour of 
alienees bona fide in the course of administration have sometimes 
been upheld. This, principle obviously cannot apply when the 
purchaser knows the true state of affairs. As Mr. Justice Srinivasa 
Iyengar points out other considerations might apply to suits where 
even a few of the co-heirs might effectively represent the whole 
body. But those considerations have nothing to do with Maho- 
medan Law and depend upon general j urisprudence partly resting 
on the principle above referred to, partly upon the courts’ duty 
and power to determine finally the question as to who is the legal 
representative, and partly upon the solicitude of courts to support 
court gales in favour of innocent purchasers for value. - 





Muthuyeerappa Chetty v. Ramasami Chetty: I. L. R. 40M. 
285. ; an | : 
When money is paid by A to B under coercion in payment 
of a debt justly due is the latter entitled to plead the same in an 
action for the recovery of themoney? Mr. Justice Seshagiri Iyer 
thinks, he is, $S. 72 of the Contract Act which confers the right 
to claim it back, does not expressly reserve this right, In the 

1, (1902) I. L, R. 26 M, 734. 


Bé THE MADRAS LAW JOURNAt. [von xxxiii 
case of contracts induced by fraud, undue influence and coercion, 
in Ss, 19A and 65 of the Contract Act, the restoration of -the 
advantage got under the contract is provided for, S, 41 of the 
Specific Relief Act provides for cases in which cancellation of an in- 
strument is asked for. When a court sale is set aside on the ground 
of fraud or irregularity the sourt has power to provide for the pay- 
ment of the amount due t the decree-holder, Ganga Pershad 
Sahu v. Gopal Singh 1. In the case of ultra vires and illegal 
contracts, a similar view is stated in Leake at p. 551. 

. It may be that in cases of extreme high-handedness the court 
has a discretion, The conclusion suggested is certainly equitable. 


Subba Rao v. Rama Reo: I. L. R. 40 M. 291. 

Art. 62 was intended to cover the well-known English form 
of action for money had and recived to the plaintiff's use. In 
England this form of actior is noi available to co-owners, but in 
India it has been held to be. The action is distinct from the 
action of account which lies in all cases of accountable relationship. 
The case in hand being in affect of one co-owner appointed agent 
of the other, the action of ascount 1s the more appropriate descrip- 
tion for the action. Argum=snts based upon the third column have 
recently been disapproved of by the learned Chief Justice, but 
cannot be said to be finally so, other judges being .in favour of 
them, Mulla Veetil v. Kungi Pathumma 2. 





Ramayya v. Krishnamurthi : I. L. R. 40 M. 296. 

Order 21, R, 2 cannot apply to payments which are not 
intended to be payments iz whole or partial satisfaction of the 
decree. Payment made with a view to procure assignment of 
the decree is obviously not payment of that description. "What is 
paid is not money payable under the decree. Again, O. 21, R. 2 
Cl. (3) we think, prohibits only the recognition of payments as 
payments. It does not prokibit evidence being adduced of payment 
to prove that the transfer s benami for one of the judgment- 
debtors. Payment by him is a material item of evidence in the 
proof of benami, but thereby, it cannot be said that the Court 
recognises the payment. Ii is otherwise for instance, where pay- 
ment is relied on to save limitation, or to set aside a sale 
‘in execution as unauthorised’ or improper owing to such payment. 





i. (1884) Lb. R, 110 186. 2. (1917) 88 M, È, 3, 820, 
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r ut 


“Chhatrapat Singh Dugar : v. “Khang Singh , ‘Lakehnil Ram : 
LU. R. 44 C. 535. 


‘ 
a4 


This case affords an interesting illustration of the way in 
which the power under O. 41, R. 11, C. P. Ç. is sometimes exer- 
dised. The appeal arose out of a ‘debtor's application i in insolvency ; ; 
the Court of first instance, in dismissing the petition in limine, 
thought that the pomts raised before it were so clear that it deemed 
it unnecessary to'go into evidence on the question of the . alleged, 
abuse of the process of the Court, On appeal, two learned Judges 
of the High Court thought fit to dismiss the appeal under O. 41; 
R. 11, without any discussion of. the merits of the cage. _An 
application for review also proved of no avail, but when the matter 
goes before the Judicial Committee their Lordships think . the 
point quité clear, the other way. ,As to the power of, the, .Insol- 
vency Court, they Jay down (in accordance with the preponderance 
of authority in India) that once the conditions laid down in the 
Act are satisfied an order of adjudication must follow. aa a matter 
of course and that the question of the misconduct of the debtor” ig 
a matter for consideration not in the initial stage, but when the 
debtor’s application for discharge, comes before the Court. 


soa Te 


JAN 


On one point of procedure raiséd in India their Tiordehip's 
judgment is altogether silent, viz.; the competency of an’ appeal’te 
the Privy Council; and we see no reference to it in the arguménts 
of Counsel, as reported, It is a curious coincidence that the 
Jüdgment of their Lordships in the: case was delivered: by 
Sir Lawrence Jenkins'who had himself (when “in: India)” granted 
leave to appedl: See Chatrapat Singh Dugar v: Kharag* Singh - 
Lachmiram 4, Even at that-stage he followed his, own ‘decision-as: 
Chief. Justive- of ‘Bombay in The -Bombay “But nah rating 
Corporation, Lid, v.- Dorabji Cursetji ‘Shroff 2. 2. The leaves wag 
granted on the broad ground that ‘onee -~ ‘there is\a deéree ‘or fia: 
order of. the High Court, the, incident of appealability attaches to 
it under the. Letters Patent and, S: ‘109, c. P. Oy and that. ib, 
under a special Act, which | itself contains ` ‘no provision for seed 
to the Privy Council. ‘The way, in. which | the “question. of the’ 








ysis) I Ro 0.685, (1908) TBR 27 Beate ™ 
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_ right of second appeal,’ in: proceedings under the Madras Rent 
Recoyery Act, was dealt with by the Privy Council in Ravi 
Veeraraghavulu v. Sri Rajck Venkata Narasimmahd 1, T would 
seem to lend qeuppor to this interpretation of the law. 


"|, Maung Shwe Goh v, Maung Inn; I. L. R. 440. 542 (P. C.) 


«Tt is nét quite clear why the amount of money to be paid 
into’ court by the vendee was not in this case fixed by the specific 
péiformance decree itself. The agreement provided that the-sale 
Waa td be for a lakh-of rupees but as the vendee had-a ' mortgage 
debt due totiimself from thé vendor, it was gréed that that amount 
with interest - ‘should be dèducted “from the’ gale price andthe 
Balance ‘paid to ‘the: ‘vendor. “In the ‘ordinary’ course, the 
decree’ itself, when: directirg specific ‘performance, would: have 
fixed: the’ amount to be paid into court by the: vendee and’ the 
date ‘for’ such : payment ; and on the vendee depositing”. that 
amount in ‘court, he would have been entitled-to gét‘a conveyance 
executed either by the ‘vendor or by the court. From -the 
time” “that a conveyance is so executed (and, registered where 
necessary), the’ ‘ownership of the property will vest in the 
vendee and-he will be entitled to claim mesnè profits as from that 
date, if the. vendor. does not. put, him in possession, In 
the present case-the. questior. of the ascertainment of the. amount 
payable-was.semehow allowed to be raised in execution proceedings, 
the original. decree merely referring to the agreed price .of one 
lakh: of rupees without making provision for the deduction of. the 
amount due on -foot ~of. she mortgage and the result is that 
courts had to treat:the morigage as, an independent transaction, 
qutstanding as such, even after the decree for specific performance: 
by. ‘the Lower. Appellate Court. If this position is to be logically. 

carried..out, it is difficult .to see how ‘the claim, under the .mort- 
we can properly: be.dealt with im the execution. stage. 


7 “On, the substantive question raised their Lordships “have, in: 
the ` “tireuingtances, prefétred to base their ‘conclusion on the 
express “terihs, ‘of the agreement, though the judgment ` ‘makes a" 
passing 1 reference to the difference betwéen the rule i in England 
and the’ tile ‘under the Transfer of Property Act as ‘fo’. the’ 





“5 (voi TL. 3 96 M. 443. 
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time-from -which.the: purchaser: ‘of: ‘ithmvéable property- becomes 
the owner, so as to be entitled to the rents and profits of ‘the 
property and to be liable for interest on the purchase money. 


. "Hem Chandra Biswas v. ‘Pama Chandra, Mokke: 4 L L, 
R 44.0. 567. ; 


“The contention. in this case was that where a debtot made é 2 
payment’ to his creditor generally ọn account, i. by ‘without 
specifying whether it was towards principal. or towards. initérest, 
it: would not serve to save the “bar of limitation, in.. _ respect 
of, the... balance, “though the payment was evidenced “bya 
document in the handwriting . of the debtor. ; This., ig obviously 
going too far for the words ‘as such’ occur in’ s. 20 of the Limita- 
tion Act only in connection with payment towards ‘interest’ and 
not, as regards payment.towards principal, so. that,: if the. payment 
is not held to be one by way of interest, it necessarily goes in’ veduc-. 
tion of the principal. This no doubt would lead to some conflict bet- 
ween the rule of the Limitation Act and the rule of thie substantive 
law for, under the, latter, the creditor „has, ‘the right to appropriate 
the ‘payment towards interest. | If the creditor had so appropri- 
ated it in his accounts at the’. ‘time the ‘payment was made ¢ or 
eyen, in the ”"plaint—and. this is what. happened in: “the” É resent 
case= jt. may be- argued with some force that the payment” Was 
not treated by either party as one towards the , principal. But it 
would be scarcely just that the Court ‘should’ for. one purpose 
ho d that it wás not a payment by, way, of, interest - and ` ‘in the 
same breath hold for another : purpose ‘that it was ‘not, a payment 
towards ` ‘principal either. ` “Where there are moré “debts than 
one ‘there may be greater “complication in “assigning a general ; 
payment, distribþufively towards them. “But the extënt” to which 
the Court may go even in such æ case is shown’ ‘by fhe dedisioris 
in Soumia Narayana Iyengar v. Alagirisann Iyengar, and 
Hingumiah v. Heramba Chandra ?. In the latter ‘case; the 
Court permitted the plaintiff to get over the bar of limitation on 
a ground different from and indeed inconsistent with that alleged 
in the -plaint for the purpose. 


1, (1912) LIM. D.T. 429, © +- - ei ho à (1910) 18 Q. D. J. 199. 


\ 
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Venkati Rama. Reddi : v, Pillati Rama Reddi :- 1. L..R. 40 M. 
204 (F. B.) : sa 


“This case proceeds on the view that where’ the donor has 
handed over the gift deed tc the donee putting him in a position 
to present the deed for registration he has done all that he has 

to do to give effect to the gift and it is no longer open to him or 
‘his representatives to revoke the gift: Their Lordships ` also 
accépt the position taken by the earlier cases that death of the 
donor does not put an end to the gift under those circumstances, 
. The case is no authority to the position that death of the donor will 
‘not put an end to the gift if she donor dies before handing over 
‘the deed or that in those circumstances, the legal representatives 
could not refuse to register tke gift. The well-known principle of 
‘law. that courts will not lend their aid to perfect an imperfect gift 
‘isnot intended.to any extent to be departed from. 
Adikesavalu Naidu v. Garunatha What ILL. BR. 40 M. "339, 
AE, BY. 


mk 


The only question is hcw far this decision can stand in the 
face of the’ decision of the Privy Council in Lachman Prasad v. 
Bar nam Singh 1. The view taken by their Lordships in that case 
seems’ to be that a ‘gale or mortgage by a member of an undivided 
Hindu family does not of itself imply “ a representation that he 
has power to charge the joins family property.” It is difficult to 
reconcile the view of their Lordships with S. 55 Cl. (2) of the 
‘Transfer of Property Act or S. 66 Cl. (a). It is just possible that 
the‘implied representation that their Lordships negative is “ that 
‘they had power to charge joat family property and would make 
good ike representation by partition or otherwise,”’ emphasis 
being “ aid on the underlined ‘words or it may be that their 
Lordships take a view similar to the Chief, J ustice’s in this case. 
The point is not clear. , 
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z gue Nandan Prashad v, Janki Singh: I. L. R. 44 C. 578 
This decision of their Lordships is of importance as giving the 
weight of their authority to more than one principle which hither- 
to has'not been altogether beyond doubt; So ‘far as it- was held 
that as between a mortgagor and a usufructuary mortgagee, the 
latter cannot avail himself of a title acquired under a revenue sale, 
brought about by his own default, the decision only réaffirmed a 
well established rule. See Illustration (c) to S. 90 of ‘the Trusts Act. 
But in applying the same principle as between the mortgagee and 
the co-sharers of the mortgagor, their Lordships were laying 
down a rule of. mutual obligation stricter than‘ was hitherto 
generally recognised. We are not quite sure that the’case was 
regarded as‘covered in terms by the language of S,90 of the Trusts 
Act. But the way in which the decree is framed by their Lord- 
ships, viz. by way of a declaration that the property purchased 
by thé mortgagee must: be held for the benefit of the original 
co-owners, suggests that they ‘proceeded on the principle of that 
section. In Doorga Singh v. Sheo Pershad Singh, 1 there are 
two steps in the judgment in favour of the revenue sale purchaser - 
viz. (1) that by the mere fact of being a co-sharer, a person is not 
disqualified from purchasing the property at a revenue sale for his 
own benefit; (2) That the fact of a co-sharer intentionally 
committing default in payment of his quota of the revenue does 
not in -the absence of concealment or misrepresentation 
constitute fraud so as to disentitle'the co-owner to the benefit 
of the purchase. The first of these is evidently not. ques- 
tioned by their Lordships, nor éven the second siép in a sense, 
but the assumption underlying the second step is, held by 
them to be erroneous. They emphasise the need for “candid 
dealing and good faith” as between -co-owners and lay 
down that fraud in the strict sense ought not to be the test. 
Reference is made. in the course of the judgment to the default 
being ‘intentional’ or ‘deliberate’. We are .not quite sure ag 
to what exactly this signifies: Is it necessary to prove that the 
default was made with the express object of purchasing at the 
revenue sale or, is the intentionality ofthe default to be inferred 
from the very fact of purchase at the subsequent sale? Again, is 
1. (1889) I, I. R. 16 ©. 194. i 
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the law to be different, in case the defaulter is able to show that 
this omission to pay is Cue to negligence? We can scarcely 
believe that in insisting ona theory of good faith ‘it was their 
Lordships’ intention to place premium on negligence. 


Another point arising on the observations in the Judgment 
relates to the position liksly to arise when all or more than one 
among the Co-owners make default. If in such a case one of 
the Co-owners: purchases at the revenue sale, the language of 
their Lordships rather suggests that those who have them- 
selves been in defauli may well be held disentitled to any 
equitable relief. This is ‘bound to ‘lead to questions of nicety 
when some of the co-owners make default and only one, among 
those not in default, parchases at ‘the revenue sale. Similar 
problems may arise wher. the person wha seeks equitable relief is 
shown to bave been ir a position to avert the sale if he had chosen. 

It is also noteworthy that in the particular case before their 
Lordships the mortgagee who made default and later on purchas- 
ed-at the revenue sale, was a minor acting through his ‘agents. 
Their Lordships expressty hold him free from personal blame but 
add, that he cannot profit-by his agent’s deliberate default. . 

_ The Judgment of the High Court attempts a distinction for 
the present purpose between the co-owner and his mortgagee and 
suggests that the disability -is clearer in the case of the latter, 
because it is said, “he is a trustee for a co-sharer and ‘can derive 
no benefit for himself by committing a breach of trust.. The 
property comes to him through a polluted channel and a Court 
of equity will not ‘allow hint io soil his hands by retaining any 
portion of the ill-gotten profits.” We venture to doubt if in 
the face the judgment of the Privy Council, this distinction can be 
held good. 4 a Sng 

The observation in this case as to the duty of counsel to refer 
to authorities “ adverseas well as favourable; ” when a case is 
heard is ex parte has alzeady formed the subject of some discus- 
sion in the pages of one of our contemporaries; but we are not 
sure if that dictum- clearly implies the negative, when the argu- 
ment is not ex parte. Is there sufficient basis in principle to justify 
a more favourable treasment of a party who does not - choose to 
engage counsel, as ,conmpared with one who does engage counsel 
but it turns out, thatthe counsel so engaged is not: aware of the 
authorities in his own favour ? 


fan 
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Shashi Bhusan Migra v. Jyoti Prasad. Singh Deo: I. L. R. 
44 C. 585 P, C. i 


It looks as if part of the reasoning of the Full Bench of the 
Madras High Court in Secretary of State for India’ v; 
Srinivasachariar 1 may require further consideration in the light | 
of some of the- observations of the Judicial Committee in 
this case. Apart from the evidence as to the conduct of 
the parties, the basis of the Madras decision was that, when 
making the grant, the grantor, who was the then Nawab 
of the Carnatic, had made no reservation in his fayour and there- 
fore it conveyed all that the grantor had in the soil including the 
right to the minerals. It may be noted in passing that Seshagiri 
Aiyar, J, who delivered the leading judgment, does not rest 
his conclusion on the enfranchisement, for, he expressly says that 
if thegrant “was defective, I donot think that the enfranchisement 
would enlarge its scope.” In this view it would not be correct to 
make enfranchisement proceedings analogous to the Permanent 
Settlement in the case of Zemindaries. Even as to the latter, 
its effect on the question, of rights to minerals in Zemindaries, was 
left open by the Privy Council in Durga Prasad v. Brajonath, 2 
though in the present case it is stated that, “by the Permanent 
Settlement of 1793 all the mineral rights were confirmed to the 
Zemindars.” < 7 

a 


In dealing with the effect of the original grant, the Madras 

Full Bench distinguished the decision in Hari Narayan Singh v. 
Shri Ram Chakravarthi 8, as one, relating to a permanent 
lease. The later decision in Doorga Prasad v. Brajonath is not 
referred to in the Madras Case, but it may be’ possible to distin- 
 guish that case also, as relating to a service tenure, The present 
judgment of their Lordships is however impossible of any such 
distinction. The original grant was a Talabi Brahmottar Grant, 
which according to Wilson’s definition (as corrected by the 
Judicial Committee) signifies, “land granted rent free (or at a 
fixed rent) to Brahmins for their support and that of their descen- 
dants ete.” This almost exactly corresponds to our Shrotriem 





1. (1916) TL. R. 40 M. 368. (1912) I. Ti, R. 89 0. 696, 
i 83. (1910) I GR. ae 728, 
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4 


tenures: and it was found in the case that the tenure “is 
permanent and heritable and confers upon the holder for the time 
being full rights of alienation.” Yet their Lordships say that 
these findings “though they invest the tenure with attributes of 
absolute ownerships afford l-ttle assistance in determining what it 
was that the- grant passed. > .They apply the principle of the 
previous decisions to the present case as well and lay it down as 
a general rule that, “ minerals will not be held to have formed 
part of the grant in the absence of express evidence to that effect,” 


r ; 
Raghava Chariar v. Srinivasa Raghava Chariar: I. L. R. 40 
M. 308, (F B.) 


It is very much to be doubted if after all the learned discussion 
in this case we are very much nearer the solution of the general 
problem. What the Full Bench decides is that a mortgage created 
“in favour of a minor for ready money advanced by him is valid 
until the minor on coming of age or his guardian choses to avoid it, 
Mr. Justice Srinivasa Aiyangar’s judgment seems to treat the case 
as more or less exceptional. If in his view of the law property 
| in the money did not even provisionally pass to the mortgagor 
he would have held thai the mortgage was invalid. There isa 
point of view suggested by the Privy Council.case in 38 All, 627 
“which might afford some help in the solution of the question. 
‘Their Lordships suggest there that a transfer purporting to be for 
consideration might be upheld on the footing of a transfer subject 
to a condition, Their Lordships observe “though it (the transfer) 
should be merely voluntary, Fatima Begum (the transferee) might 
no doubt, acting with full knowledge of her rights, deliberately 
select to take the benefits conferred upon her by it in lieu of the: 
balance of her dower.” The acceptance must, it may be, take 
place ‘during the life-time of the transferor or it will be. invalid. 
Till then or sə long as repudiation does not take place the 
transfer is binding on she transferor and cannot be ignored, 
Repudiation of any responsibility under the sale deed may well be 
treated as repudiation of the transfer and the transferor may 
sue to recover the property. Where the consideration is provided 
by another or where the antecedent contract is validly entered into 
with a person not incompetent to contract, the sale or mortgage 
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would be wholly good. .The same must be said -of transfers in 
respect of what is called past consideration, validly passing’ from 
the minor. A charge as: pointed out in Khwaja. Muhammad 
Khan v. Husain Begam t can be validly created without there 
being an antecedent contract between the parties but this 
principle may fail where the ‘mortgage document -fixes a 
term for payment: of the mortgage money. It would seem 
impossible for the minor mortgagee to take advantage of the 
charge, repudiating the term fixed. He should accept the benefis 
with the burden or reject both and fall back on his original rights 
If the minor should after coming. of age elect to abide by the 
mortgage or sale, there is no reason why he should. not be affected - 
by.all the consequences that would have enured if he were a major. 


— an 


Murugesam Pillai v. Manicka Vasaga Desika pambendhe 
Pandara Sannadhi : I. L. R. 40 M. 402 P. C. i 


In this case the Board take care to say “ that, they do not 
wish to cast any doubt upon the proposition that in the case of 
mortgages granted over the security of an Adinam or mutt by 
the head thereof, it lies upon the mortgagee or those in his right. 
to prove that the debt was a necessary expense of the institution 
itself” as distinguished apparently from the expenses of the head 
however necessary. “But it is a circumstance” Their Lordships go 
on to say “of great weight when holder after holder of the head- 
ship of the mutt recognises and deals with the debt on that basis 
and as time goes on, this may itself come to be a most impor- 
tant element of probation upon the issue. With the lapse of time, 
the parties to the transaction may die and material evidence dis- 
appear and therefore where the debt has been recognised by succes- 
sive holders of the office, the Court is much more easily satisfied 
that the debt was properly incurred than where the transaction is 
itself recent and can therefore be the subject of more exact evi- 
dence or where the transaction although remote has been the 
subject of challenge or dispute by those charged with the interests 
of the institution.” In this case, the loan was for meeting the 
expenses of litigation, an object for which according to the ruling in 
Prosanna Kumar Debya v. Golabchand 2, temple property could be 





T Ei G0). É. E. 82 A. 410. a, (1875) D. R. 2I A. 145, 
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alienated. The fact that one of the litigations in question was to 
repel hostile attacks against the title of the then holder to the office, 
and the other which was to establish the right of the mutt with 
‘reference to certain subordinate religious offices was only partially 
successful was not considered to affect the question. Whether. 
they- would have largely - depended upon the circumstances, 
their Lordships do not seem to have been asked to consider if the 
peculiar position of the. heads of mutt should not make a differ- 
ence as to the extent of the liability of the corpus for litigation 
‘expenses. Their Lordships draw an ‘inference against the 
defendants from the non-productica of the account books of the 
- mutt, their Lordships refer with disapproval to the ‘practice in 
Indian procedure of those in possession of- important documents 
lying by, trusting to the abstract doctrine of onus of proof and 
failing accordingly to furnish the best material for its decision.” 
With regard to third parties “their Lordships say this’’ may be 
right enough ; they have no zesponsibility for the conduct of, the 
suit’s but with regard to the parties to the suit it is, in their Lord- 
ship’s opinion, an inversion of sound practice.” Possibly their 
Lordships are referring her2 to cases of third party procedure 
provided for in R. 48-55, O. 16 of the Supreme Court Rules of 
Practice. ‘We do not however have anything analogous to it in 
India. The point of. distinction between this case and Bilas 
Kunwar v. Desraj Ranjit Singh 1, (not a third party case) 
where their Lordships refused to draw an adverse inference from 
the non-production of accounts is that whereas in this case, the 
accounts admittedly bore on the question in Bilas Kunwar v. 
Desraj Ranjit Singh 1, thet relevancy was denied by the party 
in whose possession the accounts were. 





1 (1915) IT, P. 87 All. 667 (P. Q.) 
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Kalipada Sarkar v. Hari Mohan Dalal: I. Le R. 44 c. 627. 
The question in this case related to one of those aspects of - 
processual law which never come to be settled by any number of- 
precedents. A decree for costs had been passed against the estate 
.of à lunatic in a suit brought on his behalf by a next friend who - 
it was found was herself a minor. The appeal arose out of an 
attempt to execute this decree, it being objected that the court was 
in the circumstances incompetent to:pass a decree against the 
lunatic’s estate. It was agreed on all hands that the lunatic was 
not properly represented. But the court held that an objection on 
this ground could not be raised in execution proceedings. The 
learned judges based this conclusion on certain observations of the. 
Judicial Committee in Rashid-un-nisa v. Muhammad 1. With 
all respect, we venture to doubt the correctness. of: the conclusion 
of the learned judges aswell as their interpretation of the Judicial- 
Commiftee’s pronouncerhent in the case referred to. ` 
It'is no doubt true as a general proposition that an exècuting 
court must take the decree’ as’it stands" but the distinction bet- 
ween a decree which is a “Rullity and oe’ that has to be avoided, 
| cannot altogether be lost sight of in itie appligation of the above ` 
rule. It was expreasly ‘decided by tiie Privy Council in Khiar ajmal. 
v. Daim 2, that as against persons not properly represented on the 
record a decree “ would be a nullity ane might be i distegarded with- 
out any proceeding to set it aside ” But “the view taken Pi the 
present case in effect compels such a person to resort to proceedings 
by way of a suit or review or appeal: seke. to prevent his property 
being seized and sold under colour of a decree which is in theory 
admitted to be a nullity. It may notalways be easy to decide what 
matters will render a decree void within the meaning of the above 
rule, and it may be a question whether certain cases (cf, for 
instance, Lakshmana v. Rengamma ? and Raja of Vizia- 
nagaram v. Dantivada Chelliah 4,) may not have gone too far in l 
holding the decrees to be nullities in ‘the particular cases. But 
it is a different matter when the objection relates to the execution 
of a decree, ex hypothesi, void. It is true that in Radha Pr asad 
v. Lal Saheb 5, Khiaraj Mal v. Daim? and Rashid-un-nisa v. 


Send oS te gee ee aa NG 
1, (1909) I. L R.31 A. 572, 2. (1904) I. L. R. 320. 296 at p. 812, 
3. (1902) I D. R. Z-M. 31, 4. (1904) I. G, R. 28 M, 84 > ` 


5., (1890) I. L. R. 13 A. 53. 
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Muhamad 1, the procéedings came'up by way of regular suit. 
But that would only show that a suit for a declaration of the 
nullity of the decree or oth2r proceedings, in question, was com- 
petent, not, that it was cbligatory : in fact the second of the 
cases decided that it was not obligatory. We do not quite follow 
the learned judges in the reliance placed by them on the circum- 
stance that in the first and second of the above cases no objec ` 
tion of a bar under S. 244, Civil Procedure Code, was- raised; for, 
as was held in the third case, such an objection would have been 
untenable. But it does not necessarily follow from this that the 
objection to the execution cannot be raised in the course of execu- 
tion. This is where it seems to us, the learned Judges have mis- 
interpreted the basis of the Privy Council rulings. If the sale 
held on the basis of the decree, would be. null and void, what is 
there in reason,to compel the court to go through: the farce of a 
sale even when tbat circumstance is brought to its notice? 
Gomathain v. Komandur 2, referred to in the judgment has 
obviously no bearing on, the present question, as that case proceed- 
ed expressly on the footing that the decree was not a nullity. 





Wwe 182 OG ry 


Venkataratnam v., 3ri Raja Varadarajah Appa Rao-: 
L L. R. 40 M. 529 F. B. . 
in this case the Full Bench had to construe a particularly 
‘obscure section in the Estatzs Land Act, an Act by no means famous 
for cleat drafting. Under S. è cl. 7 (1) of that Act, old waste means 
and includes land in an eszate which not being private land, has 
at the time of letting by the landholder been owned and possessed 
by him or his predecessors in title for a continuous period of not 
less than ten years and has continuously .remained uncultivated 
during the time, such period being either after or partly before 
and partly after the passing of the Act or within 20 years before 
‘the passing of the Act. The question was whether the ten’ years’ | 
period was to be immediately prior to the letting in question or 
whether some other letting . might intervene. The Full Bench 
had not to consider the question whether there might be different 
lettings within the meaning of the section although the tenant and 
the land are identical’ if there are separate leases for different terms 
or with different terms or conditions or whether the letting would 


1. (1909) I. L. R. 81 A. 572.- 9. (1908) I. D. R. 27 M. 118, 
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be different only if the tenant is different. Oldfield and Tyabji, 
JJ. held that the ten yéars need not immediately precede the 
letting. A ten year old waste land after 1883, became an old 
waste irrespective of the condition of the land thereafter. The 
Full Bench disagree with them and hold that-the letting referred 
to is not the first letting after that event, but the letting which 
comes in question. Hither view presents difficulties and neither 
can be said to have the merit of making the two sub-clauses 
mutually exclusive, but on the whole we think the Full Bench 
view is the preferable one. On ‘the construction given to the 
section by the Division Bench, the two clauses eould very, well have 
been put in one clause worded as the second, but omitting, the 
words “after the passing of the Act”’.and with a proviso that © 

cases where this“period of 10 years is wholly or partly before as 
passing of this Act, the land was after 1888, fora period of 
10 years owned and possessed &c. und continuously remained 
uncultivated.” The general theory of the Act’ that a Zamindari 
_ tehant is an occupancy tenant, unless the contrary has been fina:ly 
declared by a court of competent’ jurisdiction, the enacting of a 
` separate clause for such cases and having two clauses instead of one 
as noted above, would seem to be sound considerations in support 
of the Full Bench view. 4 


aN 





Venkayamma v. Narsamma : I D KE. 540. 


Where a will gives a life aie oe widow and. the remain- 
der to a grandson alive at the date of the will and other children 
of the daughter that might thereafter be born, when is ane dis- 
position in favour of the grand children to be said to “ come 
into, operation” within the” meaning of Madras Hindu Trans- 
fers and Bequests Act. ‘Their Lordships in this case take 
those words to mean “ fall into possession”. It is possible to 
take these words as being equivalent to “become vested.” But 
the fact that the coming into operation is of the disposition and 
not of the will, would seem however to be a strong circumstance 
the other way. And then there is the proviso which saves the 
rights of bona-fide transferees for consideration from persons in 
whom the property, is vested. priory. to the Act which seems also to 
be an equally conclusive indication | in favour of the construction 
adopted. >. a ee 
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Radhakrishna ana e, Subraya Mudaliar : L L. R. 40 
M. 550. 

Under the General Clauses Act, signature includes mark 
where the executant is illiterate, but the provisions of that Act 
do not apply to the Succession Act and the section itself makes a. 
difference between a mark and a signature. It is the accepted 
rule that a man’s signature affixed by another in his presence 
under his direction is quite as god as his own signature (see Sasi 
Bhushan Pal v. Chandra Peshkar 1, Deo Narain Rat v, Kukur: 
Bind 2, Shamboti Koeri v, Jago Bibi 8). The section recognises’ 
this as to signature but provides separately for it, Hapressio uniùs, 
est exclusto alterius, it is possible that the same liberty is not inten- 
ded to be taken as to marking or could it not be that the 
precaution as to attestation oy independent persons was not 
considered necessary in the case of-a,mark. The tendency of the 
highest tribunal is towards a strict rather than a liberal con- 





struction. —— 

Narayanan v. Veerappa : I. L. R. 40 M. 581. : e 

A discharge in the place xthat the debt is ‘incurred and is 
presumably payable must operate asa didh’irge of the debt and the 
only question is whether er a discharge of the father discharges the 
son as well. The pious “obligation, proper of $ hé. son seems to 
arise only on the death of the father; till then it is a sort of sub- 
sidiary obligation. If a decree against the father is barred, the cre- 
ditor can’t sue the son on she judgment relying upon Art. 120 which 
ordinarily governs such Aetio “Nor can a suit be maintained 
against the son independently of the father. The liability during 
the father’s life time is according to the latest pronouncement of 
the Privy Council (as interpreted by a Bench of the Madras High 
Court) only a liability to pay if the father is unable out of his share 
to meet the demand. When she ‘debt is discharged as against the _ 
father by operation of law, there is nothing for the son to be liable 
for. : : 3 





Chidambaram Chettiar ». Aiyasami Theyan : I. L. R. 41 M. 
585. l 
A promissory note payabls to a person or order or bearer offends 


the statute prohibiting bearer pronoies, but that statute in no way 
prohibits notes from becoming payable to bearer after an endorse- 
ment, which is the effect of a.l blank endorsements. 


1. (1906) I. L: R. 88 s 861. 2. (1902) 1. L. R. 24 A. ae A. 319. 
. (1902) I. L. R. 29 O. 749. 
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Appavu Rowther v, Seeni Rowther: 33 M. L. J. 177. 


The precise question raised in this case does not appear to 
have been the subject of prior Judicial discussion in this country 
and we are not quite sure as to the correctness of the decision. 

The parties agreed to refer their disputes to certain arbitra- 
' tors. For some time, nothing further was done and one of th 
parties then sent a notice revoking the arbitration and filed a suit 
to enforce his rights ignoring the reference. Pending the suit, 
the arbitrators gave their award and the court on the application 
of the defendant passed a decree in terms of the award. The 
‘original plaintiff appealed and it was argued on his bebalf that on 
the mere filing of the plaint, the arbitrators became functus 
officio, that their award was consequently ulira vires and void 
and that the court acted without jurisdiction in passing a decree 
in terms of the award. This contention was upheld and the 
decree was set aside. 

“The exact grounds on which the decision is rested are not 
quite clear. Though in the statement of the, facts, a reference 
is made to the notice sent by one of the parties to the arbitrators, 
it does not appear that the judgment of their lordships proceeds 
nor can it proceed, upon the footing that the authority of the 
arbitrators was revoked by the notice for it is well established, s0 
far at any vate as the Indian law 1s concerned, that a submis- 
gion cannot be revoked except for good cause and none such 
was alleged here. See Pistonji v. Manokji 1. Perumalla v. 
Perumalla ?. The Judgment contains a resume of the legislative 
provisions on the question as a result whereof, according to the 
learned judges, the Indian law on this subject has been brought 
into conformity with the English law, But neither under the 
English» Common law nor under the Arbitration Act, 1888, is 
there anything to suggest that the authority of an arbitrator is 
extinguished by the mere fact of action brought in a court of law 
on the same subject-matter. Under the Common Law a submis- 
sion seems to have been revocable at will; and a contract to refer, 
could not be enforced directly or indirectly but only gave rise to a 
claim for damages on breach. Under the Arbitration Act, 1889, it is 
competent for the courts to stay the trial of the suit in question and 
this if anything, goes only to recognise a subsisting jurisdiction in 

1. 19-M, 1. A, 112, chug Ay LL. RAM, U2 
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the arbitrator. Reference is made to the decision in Doleman & 


Sons v. Osset Corporation 1 out that does not seem to support the 


general proposition as laid down in the case under notice, 


Taking up first the law in India. S. 22 of the 2nd Schedule 
io the new Code of Civil Precedure repeals the last 37 words of 
i ec. 21 of the Specific Relief Act with the result that a plea of a 
contract to refer or even an actual reference to arbitration is no 
bar.to a suit on'the same subject-matter. 


This only means that Courts have got, undoubted and 
unquestionable jurisdiction 50 decide the matters in controversy ; 
but that of itself, is hardly enough to deprive the arbitrator to whom 
the parties have contractually given authority to settle their disputes 
of the jurisdiction that has been legally vested in him by common 


. consent.. The learned judges invoke what they seem to regard as 


paramount doctrine that a tribunal constituted. by the parties 
should not come in conflict with or usurp the functions of the 
tribunals which the Sovereign has provided. s 


Whatever may be the exact scope or limitations of that doctrine it 
is clear that in the case of arbitration agreements, both legislature 
and Judges have. directed their attempts in one form or another to- 
wards enabling parties to reap effectively the benefits of such con- 
tracts. That there have bean.concurrent proceedings is amply illus- 
trated by the case of Lower v. Kermodt+ where it was held that an 
award can be pleaded pending an action puts ` darrein continuance.’ 
Nor are there, in this case, the precise facts that existed in Doleman 
and Sons v. Osset Corporation! and which led Fletcher Moulton, L. 
J., to think that the practical canseguence of upholding the award, 
under the circumstances, would be tantamount to ousting the juris- 
diction of the court. That case turned upon the construction of 
9S, 4 of the Arbitration Act. The defendant had either abstained 
from applying for stay of suit ar the stay-had been refused.” In 
such circumstances it was considered that by the refusal to stay, 
the court must be presumed to have taken sole and exclusive deci- 
sion of-the dispute and to have made the arbitrator functus officio 
from then and consequently if the arbitrator insisted upon passing 
the award, he would only be usurping the functions of the court, 
In the case under notice this aspect of the question did not arise. 
The principle of the court being called upon to pass a decree in 

1, (1912) L. R. 3 K. B, 267. TT a 8 Taunt, 147. 
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terms of an award rests on the footing of an accord aaa satisfac- 
tion. - The Court in so doing'is ‘exercising its admitted jurisdic- 
tion there is no derogation from it. Why then should there’ be 
any difference between an award passed before suit and one passed 
later, so that the former alone can constitute a substituted right 
for the original cause of action but not the later ? An arbitrator’s 
authority is one derived from the consent of the parties and as 
long as it is not open to any of them to revake that authority by 
withdrawing his consent, except for gaod cause, it continues to 
subsist, Nor can the refusal of the Judge in Chambers to grant 
a stay of the action operate as a revocation of the agreement as 
between the parties. It follows, therefore, that irrespective of 
the court’s exercising the discretion given to it under 8. 18 
of the 2nd Schedule, the arbitrator is competent to go on with 
his proceedings. 

Their Lordships say, however, that the court may, in a given 
case, ask the arbitrator to give his award if it considers that he 
will decide the dispute better. But how can the court invest the 
arbitrator whose jurisdiction is ex hypothesi, taken away, with 
competency to decide the suit unless the parties agree de novo that 
the action itself be referred ? An arbitrator has no coercive juris- 
diction, unlike the King’s Courts. It would be unmeaning to'say 
that as soon as an ordér for stay is granted under S. 18 of the 2nd 
Schedule, the parties may be said to have agreed to the reference 
for, ex hypothesi, the plaintiff does not, as a matter of fact, asset 
to it. Under. the circumstances,’ it seems to us with all respect, 
that to hold that the arbitrators become functus officio on the mere 
filing of the plaint is calculated to frustrate the obvious intent 
with which S. 18 of the 2nd Schedule is enacted and i is not war- 
ranted by principle or authority. 


Reverting to the case of Doleman & Sons v. Osset Corpora- 
tion 1 it is submitted ‘that that decision does’ not really touch the 
question at issue. There, the facts disclosed simply an arbitration 
clause, a mere agreement to refer ag distinguished from an actual 
submissi0n—a difference that is expressly referred to in the judg- 
ment of Fletcher Moulton, L..J. The answer given by his 
Lordship to the argument that a submission cannot be revoked at 
the mere will of the parties, and that the learned Lord Justice’s 
conclusion would: be inconsistent with the provision Gonbamen in 

1. (1912) 8 K. B. 287. g . 
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S. 1. of the Arbitration Act ic significant. He says that it is only 
to actual submissions that the prohibition against revocation 
applies, but as-for agreements to refer, they could be revoked as 
well as any other binding ccntract, giving only a claim for dam-. 
ages: to the disappointed party: Infact, he puts aside the question 
arising in the present case, v-z., what is the effect of the institution 
of an action after the parties have passed into the stage of a 
de facto reference, pending ab: the time of suit. The reasoning of 
Vaughan Williams, L J., is clearly against the theory of the cessa- 
tion of jurisdiction on the psrt of the arbitrators. 

The decision of the Madras High Court practically enables a 
party to render futile all the proceedings of an arbitrator, 
if he has reason to apprehend an unfavourable decision at his 
hands He has only toruwsh into court and file a suit with 
respect to the dispute, just before the arbitrator begins to write 
his award. We hope the quesiion will be more fully examined 
at an early date, < 
i P. B. NARASIMHA IYER,” 


High Court Vakil. 


kanem y 


‘Gauranga Sahu v. Sudevi Meta: I. L. R. 40 M. 612. 

The following passage from Maha Nirvana Tantra cited in 
Bhupathinath Smriti Tirtl.a v. Ram Lal Maitra 1, seems to sup- 
port the founder’s right to manage the trust, “ The giver is com- 
petent to take care of the wealth or property endowed for religious 
| purposes. Let the owner himself or bis representative. appropri- 
ate to pious purposes the corpus of a property or its income accord- 
ing as it may have been resolved.” The right of the king to prescribe 
rules for the protection of temples is recognised in the following text 
of the Mitakshara a aa Aara: alt, TAAT 


qaia: (The rules prescribed by the king for the regulation of 
pasture, and for protection of irrigation, and of temples should be 
obeyed with effort) and his right to enforce the trust in the 
following text: ‘‘ If a gift be promised by a person whether in 
heaith or in sickness and “or a religious purpose and he dies with- 
out making it, his son should be, compelled to make it.” See 

Bhupathinath Smriti Tiriha v. Ram Lal Matra 1. There seems ` 








1, (1909)I L.R. 876.198 p 155. 


` 
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to bè no authority for the position taken in this case as well as some 
other cases relied upon, that the founder and his heirs are entitled 
to nominate a trustee to.manage the: trust when the originally 
appointed trustee dies. No doubt in Ramanathan Chetty 
v. Múrugappa Chetty 1 their Lordships recognise the power 
of: the founder’s heirs to settle a scheme of management by 
them but that does not go sufficiently far to.,support Ithe 
‘judgment in this casé. We prefer the conclusion of the dissenting 
Judge Mr. Justice Srinivasa Iyengar. | 

Palaniappa Chetty v. Srimath Dévasikhamani Pandara 
` Sannidhi: I. I. R. 40 M. 709 (P.O) 

In this case, the question was whether the grant of a temple 
land in perpetuity in consideration of a premiùm was valid and 
binding against the charity. The grant was in favour of another 
charity. Some point was apparently made out of this fact. This 
is hdw. their Lordships refer to it-“ the charity contemplated was 
the erection of a kind of rest-house for pilgrims passing through 
the village, irrespective of the consideration from whence they 
came or where they were proceeding and equally irrespective of ` 
whether or not they were worshipped in the temple or desired so 
to do or‘contributed in any way to its.maintenance. It was. 
therefore a charity not in any sense subsidiary to or connected 
_ with the temple or the religious services performed therein but 
“was an entirely separate and independent charity of a wholly 
different kind and character, to the support or maintenance of 
which none of the dedicated property or its produce could as an 
act of charity be legitimately applied.” If the charity was 
subsidiary to the main charity, for instance, if it was a rest-house 
for pilgrims coming to the temple instead. of for pilgrims or 
wayfarers generall y the conclusion might have been different. In 
the Madras High Court Mr. Justice Subrahmania Iyer was for 
a somewhat strict construction of the powers of a trustee Vidya- 
puram v. Vidya Nidhi 2 while a more liberal view has been taken 
in some of -the Jater cases. Although it cannot be said that 
their Lordships lay down any proposition in particular, it may 
safely ‘be said that the trend of their Lordships’ observations is 
towards a stricter inter pretation of the terms © “benefit” and 





1 (1906) I.L R.29M 283. 2. (1904) I. L. 1t. 27 M. 465, 
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“necessity.” Their Lordships start by saying “if for instance, the 
worship of the idol be intendsd to be perpetual, as it could hardly 
fail to be, then the preservation and use ofthe dedicated property 
to support and maintain the worship must, they think, be similarly 
intended to be perpetual, A rule, therefore, which would authorise 
and empower the shebait of such a temple arbitrarily at his own 
mere will and pleasure to alienate the dedicated property either 
bit by bit or en bloc would ba so repugnant to the whole purpose 
and object of the endowmeni that it could not in their view, be 
rationally held to embody thé intention of the original endower, ” 
Their Lordships then refer to the contention of Mr. DeGruyther 
that the shebait stands in a relation similar to that of a guardian | 
towards the infant and that he has power and authority to alienate 
lands in case of necessity or benefit to the estate. | Their Lordships 
then extract a passage from the judgment of Sir Montague Smith 
which says that under the Hindu Law, property for the mainte- 
nance of religious worship is inalienable. They finally state that 
the only specific point actually ` decided in the three authorities, 
"wiz, Hunooman Persaud Pandy v. Baboo Munraj Koonwaree 1, 
Prusonnokumari Debya v. Golal Chand Baboo 2, and Konwar 
‘Doorganath Roy v. Ram Chunder Sen 8, is that a debutter estate 
can be mortgaged to secure the repayment of money borrowed 
-and applied to prevent its own extinction by sequestration. They 
say it is difficult to give a precise definition of what benefit is but 
that “preservation of the estate from extinction, the: defence 
against hostile litigation affecting it, the protection of it or portions 
of it from injury or deterioration by inundation and such like 
things would-be benefits.” Their Lordships are clear that converting 
land into cash for the purpose of investing it to bring in a larger 
income could not under: any circumstances be proper. Their 
Lordships consider the question as to whether any attempt was 
made to secure a variable rert. The premium was not required 
for any of the purposes of tke charity. Though ‘the’ grant of the 
cowle may haye been an easyway of getting the nuisance 
on the land abated, their Lordships held “the grant was not 
“dictated by any necessity nor did any benefit accrue to the 
charity.” In the absence of -mavoidable necessity, their Lordships 
hold that a grant of land in perpetuity whether for premium or for 
a fixed rent is bad. As to the blea of local usage justifying the alien- 


1, AM. I. A: 898 2. (1875) L. R. 2 I. A. 145 
8, (1876) I D. R 20. 341. 
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` ation their Lordships say that such a usage would be ons 
modifying the law and would not be established by evidence bh 
for a long time permanent leases of temple lands are granted. Tha 
question also arose whether a custom is a question of law or fact. 
On this their Lordships say ‘questions of the existence of anciens 
custom are generally questions of mixed law and fact; the Judge first 
finding what were the things actually done in alleged pursuance 
of custom and then determining whether these facts so foun 
satisfy the requirements of law. The latter is a question of law— 
not fact.” This pronouncement of their Lordships would not be 
conclusive on the question whether the question of custom is 
open in second appeal in both the aspects as that would depend 
on the power of the High Court under S. 100 and not upon any 
abstract consideration of what is a question of law or fact. The 
Judges that decided Kakarla Abbayya v. Raja Venkata Papayc 
Row 1 were not unaware of the distinction between the two 
aspects but decided that the question in both the aspects was oper. 
on æ consideration of S. 584 of the Civil Procedure Code. 


Arunachella Ambalan v. Orr ; 1, L R 40M. 722. 


The point of limitation that arose in the case, viz., whether 
Sec. 22 or the Limitation Act of 1877 applied to the.caso of 
substitution of a party for another by reason of the assignment of 
the latter’s interest is concluded by- the decision of the Privy 
Council in Mayappa Chetty v. Subramania Chetty 2. The 
section has no application to cases in which as their Lordships 
say, “ The action is originally properly constituted as to partiee 
but has become defective because there has been a change or 
devolution of interest.” 


Shanmuga Nath Chettiar v. Srinivasa Aiyar: I. L. R. 4C 
M. 727, | a 

The point in this case is covered by the decision of the Privy 
Council in Karmali Abdulla v. Karimji Jivaji 8. Whether an 
endorsee of the pronote can maintain the action against the 
co-partners is, of course, another question. In the case ofa 
note executed by the managing member of a Hindu family it has 





1. (1909) I. D. R. 29 M. 24, 2. (1916) L R.43 I. A. 113. 
3. (1915) I. L. R. 39 B. 26 (P. C.) 
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been held by a Bench that ths endorsee can sue, Nataraja Naicker 
v. Ayyasanu Pillai 1 though another Bench had previously taken 
a different view in T. Seethavama Chetty v. P. Seshayya Chetty 2. 
If the liability of the other members, or of the partners is on the 
note, no doubt that conclusion would be sound. It would be 
otherwise if the liability is to be held to be on the debt unless the 
delivery of the note is regarced as an equitable assignment of the 
debt as well. Even on the question as to whether equitable assign - 
ments of pronote debts can be recognised there is a conflict. These 
aspects have a bearing on the question of the liability of the other 
partners, but it must, at the same time, bo observed that the cage 
of a partner is not quite analogous to the case of a member of the 
Hindu family. 





Basivi Reddi v. Ramayy3.: I. L. R. 40 M 733 

This case follows Kunkiamma v. Kunhunni 3 but that case 
uas been: overruled by the Full Bench in Krishnam Soorya v. 
Pathma Bee 4, which apparently was not brought to their Ford- l 
ships’ notice. A suit for possession was held by the Privy Council 
to be included in the expression, “suit to set aside an adoption.” 
The Privy Council regards a suit under S. 283 as a suit to set aside 
or alter an order of the Covrt. I may no doubt very fairly be 
argued that in view of the Cecisions of the Privy Council that the 
suit as framed in this case was a case governed by Art. 11. The 
question still remains as to how this “conclusion is to be reconciled 
with the decision of the Full Bench in Krishnam Soorya v. 
Pathma Bee *, As no further relief can be got if the order in 
claim proceedings is not got rid of any action for further relief 
would be barred if the action for setting aside the order is 
barred but the question in tkis case was not that. Here 
further relief was barred ander some other article while the 
claim for setting aside the crder was not barred. ‘The view taken 
in this case is that Art. 11 applied wholly to the case a con- 
clusion at variance with the Full Bench judgment above referred 
to. A conclusion not at variance with the Full Bench decision 
would have been that neither art. 11 nor art. 29 would apply to 
a claim for further reliefs m a case like the present. 
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` Ayling aa a . l N 
Sadasiva Aiyar, JJ. | Cr. R. C. No. 99 of 1917. 
1917, July 17. 4 i KG 


Cr. P. C., S. 332— Assessor—Non-attendance—Proceedings 
against assessor under 5. 882—Nature of—Witness examined 
in course thereof—Order against, under S.476, Cr. P. C.— 
Jurisdiction. 

Proceedings taken by a Court under S. 332 of the Code of 
Criminal Procedure against an assessor for non-attendance are 
judicial proceedings and it has jurisdiction to take action under 8. 


476 of the Code of Criminal Procedure against a person examined: 


asa witness in the course of such proceedings. 
K. S. Jayarama Aiyar for Petitioner. 
Public Prosecutor Contra. ` 





© Spencer, JJ. S. A. No. 78 of 1916. 


1917, July 18. | 

Hindu Law—Joint family—Will by manager appointing 
stranger as executor—Pro-note by executor as such—Suit on— 
Decree if can be given against shares of surviving members of 
. family. 

Where A, a member of a-joint Hindu family consisting of 
himself and his minor sons and minor nephew, executed a will 
appointing one V, a stranger, an executor and authorised him to 
sell family properties in case of pressure from the creditors of the 
estate, and, purporting to act as executor, V executed a promissory 
“note for a debt due by the estate, held, in a suit on the note 
against V and the surviving minor members of the family, that 
the creditor must be deemed to have looked only to the persoral 
security of V and that the interests of the minors in the family 

‘property were not liable. 

C. Krishnamachartar for Appellant 

C. V. Anantakrishna Aiyar for Respondents. 

Abdur Rahim and 1 Í 
Kumaraswami 4 
Sastriar, JJ. 

1917, July 20. J bag ; 

Limitation Act, Art. 182—Final decree—Application to 
execute—What is—Application for restitution under S. 144, 
C, P. Code, to work out legal consequences of such decree, 


Sadasiva Aiyar and | 





C. M. S. A. No. 77 of 1916, 


t 


2 


An application for restitution under S. 144, C. P. C., to-work 
out the legal consequences of a final decree is an application for 
the execution. of such, decree within the meaning of Art. 182 of the 
Limitation Act. 3 : 


-- | K.-S Ganesaiyar, “for ‘Appellant. 


i a y. Annawan, Ann, for Respondent: y es AST; 





Spencer and 


in Seshagiri ‘Aiyar, JJ. - r S. A; No. 1868 of 1915. 


-.-, 1917, July 23. . J. 


- Second Appeal—New. evidence in— Admission of High 
Court-—Jurisdiction—Transfer of Property' Act, S. 58—Fraudu- 
lent transfer — What is — Transfer paral. suppor ted. iby 
consideration— Effect. a 2: ° . š 

The High Court has dioa Second Appeal | to admit 
new evidence. | SERRANA 

The fact that a transaction sagah saa B 53 of ethe 
Transfer of Property Act is partially supported by consideration 
is. niot enough to take it out: of the tule enacted by that ecules: 

y. Venkatachariar for Appellant. 


A, Ramachandra Aya for Respondent. 
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| The Chief Justice, . 1 
Oldfield and. Kumara- |, 
„swami Sastriar, JJ., | 

| 1917, July 26: } 
H. “Law, widow— Adoption in pursuance of husband's « au- 
‘thority—Älienation before aGoption for purposes not binding on 


5. A. No. 275 of 1915. 


inhéritance— Ri ght of adopted. son to set aside alienation, ‚and to 
‘recor propert y duri ing. widcw’ s lifetime. 


Where a sonless ‘Hindu widow authorised by her husband to 
adopt, alienates property, of ker husband for purposes not binding 
upon the inheritance and then makes an adoption in -pursuance of 


~ the authority, the adopted soa can even, during the lifetime’ of the 


N 


N 


widow, seb aside the alienstion and . tecover the property s0 
alienated. ts ed < i 

26 M. 143 over-ruled. < e ` 

“T> R. Ramachandræiyar-for Anant, 

K, 8. pasa ad for r Bespondeni.- se KAN 


Penk i Taine” g ir. ee ee 
amagang e id 
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Spencer and l $i . EA. 
Seshagiri Aiyar, JJ. + TS. A. No. 1283 of 1916.. 
1917, July 81. Joo 
0. P. 03 8. 114— Review—Jurisdiction—Appeal— Order 
dismissing, for failure to furnish security for costs— Review— 
i Sufficient cause’ —What'is. `~ 
“The Court:has jurisdiction to review an order dismissing an 
appeal for. failure to furnish: security for costs a cause to” be 
‘sufficient’ within the meaning of ‘8. 114, C. P. C. must have been. 
in existence at the-time the order sought to’ be reviewed “y was. 
passed. : 
T. V. Muthukrishnatyar for Appellants. 
N. Rajagopalachariar & A. Swaminathaiyar for Respondents. 


Spencer and ih 
Seshagiri Aiyar, JJ. b S.A. No. 7 of 1916. 
1917, August 1. o J ce 2 7 tts 


Mortgage—Contribution—Sale by: the widow of one of the 
mortgagors—Sutt by daughter to recover POD ondria of 
payment of mortgage money. 

A and B together made a mortgage each of his 3 acres. The 
appellant’ purchased ihe entire 6 acres- from A and B’s widow. 
The suit was brought by B’s daughter, to recover. possession of B's 
3 acres. Held, she was bound to pay on the principle of contribu- 
tion 4 of the debt due under the mortgage by A and Basa 
condition of the recovery of the lands ; the sum was made a charge 
thereon with interest at the mortgage rate. ë 


A. Krishnaswami Aiyar for the Appellants. 
K. V. Krishnaswami Aiyar for the Respondents.. 





Spencer and | a 
Krishnan, JJ. | .S. A. No. 601 of 1916. 
1917, August 6. 


C. P. 0., O. 21, R. 68—Attachment before judgment — 
Petition objecting to—Order rejecting— Suit to set aside—Main- 
tainabtlity. 


O. 21, R. 63 of the Code of Civil ` Procedure applies to cases 
of attachment before judgment and a suit can be brought to set 
aside an order dismissing a petition objecting to an attachment 
before judgment. 


S. Muthia Mudatiar for Appellant. 
P. V. Parameswara Aiyar for Respondent. 
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Bakewell and : DEIT GEN 


Phillips, JI. oh -B A. Not of 1916. 
1917, August 7. J ee cee 


Registration Act, S. “Ez, cl. (vi) —Order of. Court —Regisina- 
tion—Necessity—Compro om-se not relating tò subject-matter ‘of 
_suit—Compromise sanctioned by Court on ‘behalf of minor r parties 
“Admissibility in evidence without registration. 


A.compromise dealing with property: which is not the aab jadi: 
„mapter. of, suit. is, admissible i in evidence. without, registration. i in a 
case in. which. the comprom:se is brought to the notice.of the,Court 
and is sanctioned by it as being, beneficial to the minors who are 
parties to: the suit. 

T. V. Muthukrishnat,ar. for Appellant. = 

C. Narasimha Charier for Respondent. ig pt 





Bakewell ‘and - a ee Nad ee fast a 
Phillips, JJ: “Lg, Nee io 1798 of 1916., 
1917, “August 7... J - ; 
Estates Land Aet—Fillage TA béforé bbe 
rate—Presumption—Mittaar’s right: to revert to faisal rate— 
Collection by predecessor cf lower Jamabandi rates—Effect— 
, Decision against mittadar's right to repert to faisal rates if and 
when res judicata against Fis successor—S.26 ( 8)— Effect. 
The faisal rate must be presumed to be the proper rate’ in 
villages which were surveyed’ before 1859. 
`T A mittadar is ‘entitled to revert to thé.faisal rates mentioned 
in the muchilikas along with the rates actually paid called the 
Jamabandi rates, although his predecessor had Golicoted the lower 
Jamabandi rates for over 25 years, 


A decision against a mittadar that he is not entitled to revert 
to the faisal rates in the face of payments of the Jamubandi rates 
for a series of years when there is no allegation that the Jama- 
bandi rates have’ ‘ceased to Se binding’ is not res judicata against 
“his successor inasmuch as the latter claims the faisal rates . in his | 
_ own right recognised . by S. 26-(8) of, the Estates. ‘Land: “Acti. and. 

_ does not claim them through his successor. : Ree Sees 

O. Nar asimha Chariar (A, Krishnaswami diyar with him) 5 
for Appellants. Aa 


The Hon. The Advoecte-GeneFal suid g; ja WAT A “for 
‘Respondents. ~.u; 


CC 
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and Bakewell, JJ. C. M. A. No. 68 of 1917. 
1917, August 9. 

_ Insolvency under Provincial Insolvency Act—Sale by Of ficial 
Receiver—Purchasers’ right to apply for possession—C. P. C., 
0. 21, R. 97—Applicability—Remedy of purchaser. 

A purchaser from a Receiver in insolvency under the provin- 
cial Insolvency Act is not entitled to apply to be put in possession’ 
of properties purchased by him under 5. 47 of the Act read with 
O. 21, R.97 of the Code of Civil Procedure. O. 21 has no 
application to sucha case. The purchaser’s only remedy is to 
file a suit for possession. 

B. Narasimha Rao for Appellant. 

M. Narasimham for Respondent. 


Abdur Rahim ) 





_ Spencer and © ) 
Seshagiri Aiyar, JJ. b S. A. Nos. 275, 276 of 1917. 

1917, August 14. J 

C. P. .0.,, 5. 11—Co-defendants—Res judicata beteween— 
Mortgage—Suit for sale—Mortgagor and person claiming title to 
mortgagor made parties Defendants—Question of title decided 
between—Fresh suit between them in respect of same property— 
Maintainability. 

Where in a suit for sale on a mortgage to which the mort- 
gagor and a person claiming the mortgaged property adversely to 
the mortgagor were parties, an issue was raised as to the title to the 
suit property and decided in favour of the mortgagor, held that the 
decision did not dperate as a bar to the trial of the same question in 
a fresh suit between the mortgagor and the party claiming the 
property adversely to him 

L. A. Govindaraghavaiyar, K. Jagannatha diyar and 
S. Subramania Aiyar for Appellants. 

M.S. Venkatarama Aiyar for V. Viswanatha Sastri for 


Respondent. 
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Spencer “and J 
Krishnan, Jd. b S. A. No. 960 of 1916. 


1917, August 28. J 
` Mortgage with possession—Suit for redemption—Mortgagee 
if entitled to set up barred simple morigages held by him-.im 
respect of same property. 


6 
In a suit for redemption of a ustifriictaar ry mortgage it is 
not open to the mortgagee to set up two. barred. simple Wadhag 


held by him in respect of the same property. | 


B. Sitarama Rao for Appellant. 
`K. Ramanatha Shenat and K: Y. FE for Respondents. 





ibe aa A 
. Seshagiri diyar, JJ. 

1917, August 23. j 

Limitation Act, S. 19—~Appeal-—Limitation—Computation 


—Deduction of period taken up in obtaining copies—Copies ready 
during vacation—Copies taken delivery of on date next after day 
of re-opening of Court after vacation. ` 

Where it appeared that in a case in which certified copies of 
the decree and judgment were ready during the vacation, the 
copies were taken delivery of not on the date on which the Court 
reopened but on the next day, held that, in computing the period 
of limitation for the appeal, the appellant. was not entitled to ` a 
deduction of the period of the vacation. : 

Barton (Instructed by King and Par tridge) for- T 

K. Raja Aiyar | for Respondents. | 


A. S. No. 359 of 1915. “ 
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` Chief Justice and”) AMA 
Kumaraswami Sastri, J. b A. S. No. 28 of 1916. 0 => if 
-` 1917, August 28. Jo ~:o eet ie ang 
Limitation Act, Arts. 57, 60 and 115—Applicability— 
Nattukottat Chetty—Depostt in his Vilasam. , 
Where’ stridhanam money .of the wife. of a Nattukottai ` 
Chetti was deposited with another Chetti firm in the Vilasam of 
her husband at two months’ Rangoon thavanai interest, held, in 
a suit for the recovery of the amount, that the: transaction was a 
“ deposit’? within the meaning of Art. 60 of the Limitation’ Act but 
that its applicability to the suit depended upon the meaning to be. 
attached to the term “ thavanai. ” Held that Art:.60 would apply 
to the suit if the amount was payable on demand while Art. 115 
would apply if it was payab-e only on demand after the expiry of 
the current thavanai and that Art, 57 was. nat at all applicable to 
the case, 
'G. S. Venkatachariar for Appellants. 
T.B. Venkataramw ‘Sastriar, S. Ka AT Ai yangar 
and V, Ramaswami Aiyangar for Respondent, =. ` ù ERE 
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tae on | C. M. S. A. No. 182 of 1916 and 
1917, August 24. } L. P. A. Nos, 226, 277 of 1916. 
Transfer of Property Act, S. 48—Applicabilit, y— Service 
- Inam—Alienation—Enfranchisement before alienation and inam 
title-deed issued prior to it—Notification of enfranchisement 
subsequent to alienation—E. ffect—Cruil Procedure Code, 8. 47 
“ Party to suit, ° Haonerated party, uf a. 
In the above cases their Lordships referred to the Full Bench 
the questions (1) whether 8. 43 of the Transfer of Property Act . 
was applicable to the case of an alienation of a service inam which 
at the time of the alienation had been enfranchised and ‘for which 
an inam title-déed had been issued to the servicé-holder, the 
requisite notification under S. 17 of the Madras Act II of 1894 being 
however: made only subsequent to the alienation, (2) whethet a per- 
son who was originally made a party to a suit but is subsequently 
exonerated is a party to the suit within the meaming of S. a, 
C. P. C. . 
Hon. B.. N. Sarma: (K. Aravamudhu diy yangar akh him) 
for Appellant. | 
C. Rama Rao for Respondents. 





Sadaswa Atyar and 
Phillips, JJ. S. A. No. 278 of 1916. 
1917;-August 24. 4 

H. Law—Joint Family—Coparcener—Funeral ` ceremonies 
of, incurred by one of the members only—Claim to contribution as 
against- other members—Suit. to enforce—Limitation—Starting- 
point—Partition between members of family more than 3 years. 
after’ date of funerals—Funeral expenses if can be oredited: td. 
share of member. who-spent. 

A member of a Joinu Hindu family wi has speiit money for 
performing | the funeral: ceremonies. of a: decedsed “coparcener: has“ 
three yéars: within: 3 which to -claim' “contribution. from the other. 
members, the: starting * point of limitation ‘for a ‘sub. “toe thie’ puri" 
pose being ‘the date on: which the í expenses were: incurred. He: 


r 


cannot, at a partition between: ‘himself and the other members 
effected more than three years after the date on which the expenses 
‘were incurred, claim to be credited with the amount payable by 
the other members as and for tei share of the oe s0 in- 
curred. ; ; 
P. 5. Nardyanaswami Ai yar for Ç. v. “Anantakrishmé 
Hiyar. for Appellant. . 
` C. Madhavan Nair ior Respondents. 





Chief, Justice and 


Kumaraswami ` 
Sastriar, J. . A. S. No. 114 of 1916. 


1917, August 28, l 
Trust—Suit on behalf of —Parties— Suit, by one of tr ustees 


only— Other trustees not parties at all—idiniainabiliiy, 


‘It is: settled. law i in India that a suit on: behalf of „2 trust 
` brought by one of the trustees alone, the other trustees - not beng 
parties. at all, is not maintainable. 

24.1. C. 806 followec. ay ; i 

Advocate-Gener al. K. Srinivasaiyangar, T. V. Gopalasvani 
Mudaliar and A. Ganesha yar for Appellants. - 

oD R. `Ramachanäraiyar 'and S. Muthiah . Mudatiar toz 


Respondents. 


t 


Sadasica Aiyar and y < 

‘Phillips, JJ. S. A. No. 889 of. 1916. 

1917, August 28e- F. 

Dre Bag out of Cour t— Failure of decree-holder 
to certify the payment—i'ransfer-of decree to . person taking with 
‘notice of uncer tified payment—Levy of execution by transferee- 
Deoree-holder and, realisation. of decree-amount from. judgment- 
debtor—Judgment- -debtor’s suit against. decree-holder. and his 
transferee. for, damages: jor fraudulent: levy of. encoun Maim 
tainability against tr ansferee—Limitation—Starting point. ` 

Where the holder of a money decree to whom payment of the 
'. decree amount hadibeen made out of Court but: who ‘omitted. to 

` certify the- payment as- per. his agreement, with .the judgment. 
` debtor transferred he decree tora person who took’ ‘the itransfer 
,4jth notice, of..the .. uncettified . payment... but. nevertheless; 


9 


tealised the décrèe amount: from the: judgment-debtor,. held’ in a 
suit brought by. the latter against’ the’ ‘original decreé-holder and 
his adsignee ‘for the’ recovery ‘of , damages cdtised ' to hii (she 
judgment-debtor) by'the fraudulent lévy of execution,’ by Phillips, 
: J. (Sadasivaiyar, J., dissenting) that the judgmėnt- -debtor` had a 
case of action as against the assignee deçree-holder. : N 
Held by Sadasivaiyar, J., (Philips, J., not expressing any 
opinion) that the starting point of limitation for such a. suit was 
the date on which the decree-holder failed-to certify the , payment. 


T, R. Venkatarama Sastriar for Appellant. - 


K. Jagannathaiyar and S. Subramaniy yai yar ‘for id ea 
; dents. 


a 


. Kumaraswami Sastri, J. S. A. No. 839 of 1916. - 


1917, August 28. 

. Hindu Lato—Mitakshara—Debis F: father —Liabitity y of 
the sons during his life-time—Pronoie executed by the father after 
partition in renewal of a note, ewequted before partition— 
aa e of the sons for. 
<, | The decision of the Privy Council i in Sahu Rétichandra v. 
Bhup Singh. 33 M: L. J. 14 does not lay down ` ‘that: there is ZO 
` pious obligation on the’ son’ for the debts’ of his father during his 
father’s life-time. 

' Ina suit on a pronote executed by the father alone after 
partition with his sons, in.renewal of a note ‘executed by him as 
manager ‘of the family. for a purpose binding on. the family, tha 
_ Sons are not liable, A decree can only be given against, the father 
, and his share at the partition,  , 

M. O. Parthasarathi Aiyangar, for the Appellants. i 
y. Ramadoss and A. Krishnaswamy y Aiyar, for the Respon- 
dents, 


Sir John Wallis, C: J., i 


r oe fea 
ee i f 


i Siy John Wallis, 0. Si, a cae: 

Kumeraswami Sastri, J A `S. Nos, #0 and 216: ji 1909, 
„1917, August 29, . Ji ne ee et ge) oe RA 

- Hindu law-—~Partition—Partible zamindart — _ Agreement 

“to receive an annual.allowance—W hether effects par tition——Filing 

“a plaint in-a‘partition suit—Whether an ‘unambiguous expres- 

. . sion to be separate—Government..of India Act, S. 101 (2)— 

Appointment of temporary judges. from time to time—Legality of. 


10. 


Where, a junior: member of. a partible zamindari enters: into 

an agreement with the senicr member by which’ the former 

“agrees not to claim any share for himself so thatthe .zamindari 
may continue, intact and he is.to be paid a fixed annual allowance. 


Held, that the agreement did not amount toa release of all his 
rights in the zamindari except maintenance and that he-con- 
- tinued’a: member of.the joiht family entitled‘to partition: ~ 
20 M. 256, followed. erie 
“The filing of a plaint in a suit for partition by a member of 
a joint family does not always effect a severance of: the co-parce- 
nary. If the'suit is withdrawn, it negatives: an intention to be 
divided. The filing of a plaint i is only a revocable expression of 
intention to be separate. 


Under S. 101 (2) of the Governi of India Act the power 
of the Governor-General in Council is not restricted.to appointing ` 
additional J udges only for one term. On the other hand additional 
Judges may be appointed: from time to time as occasions require.’ 

The Hon'ble the Advccate-General, K: Raja aar and 
Ne R. K. Tatachariar for the Appellants. 


ap R. Ramachandra Aiyar, T. Rangachariar, B. Sitarama 
Rao, and 8. | Muthia Mudaliar for the Respondents. 


yg w reyor pea fare H 


Phillips, J. “T S/A, No. 148 of 1916. 
1917, August 81: i 
7 ` Appropriation ` of pay ments—Pay yments” bg y mortgagor— 


l Mortgagee has the Pan of appropriating at a later date even by 
; Blaine 


 Sadasiva Ayar, I i i 


“Where a moitgagor pays “amounts aia under the mortgage 
| and, he does not appropriate .them to the principal or in- 
‘terest, the mortgagee is not bound to appropriate the sums ‘at 

the time of their receipt to the’ principal. or interest. He can‘do 


, 1 “60 ab any later date even in the plaint i ma suit on the mortgage. 


a wis 


V.-Ramesam,, for ‘the Appellants. 
N. 0. Vijiaraghavachariar, for the Respondents, 


saa oS 
coon 
, 
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NOTES OF RECENT CASES. 





and Oldfield, JJ. 
1917, August 29. 


Transfer of Property Act, S. 51—Hindu Law — Joint 
family—Manager—Sale of family property—Sale set aside at 
instance of co-parcener on ground that alience knew that there 
was no necessity for it—Alience’s right to value of improvements 
—Liability for mesne profits—Ecatent of. 

Where a sale by the manager of a joint Hindu family of 
immaoveable property belonging to the family is set aside at the 
instance of a co-parcener on the grounc that the alienee knew that 
there was. no necessity for the sale, the alienee is not entitled to be 
paid the value of the improvements that he has effected on the 
property. 


Abdur Rahim 
| S. A. No. 338 of 1916. 


38 M. 530, (lowed: 1 L. W. 369, doubted; A. $. 354 


of 1916, explained. 


The alienee in such a case is bound to pay mesne profits — 


from the date of his taking possession of the property and not 
merely from the date of the co-parcensr’s suit or of his depositing 
into Court the portion of the consideration for the sale found to 
be binding upon him. 

_89 A. 61, not followed. 

P. V. Parameswara Iyer and-C. V. Anantakrishna Atyar 
for Appellant.. l 

H. ii Rao for Respondent, 





'S.1A. No. 418 of 1916. 


and Phillips, JJ. 
1917, August 31. 
Malabar Compensation for Tenants Improvements . ere 1 of 
1900—Improvements— Tender before suit of value. eventually 


Sadasiva Aiyar l 


found to be due—Tenants liability for mesne profits from date ` 
` of tender—His right. to possession till eviction in execution of 


decree. 


Under S. 5 of the Malabar Compensation for Tenants, Im- 


provements Act I of 1900 a tenant is entitled to remain in posses- 
sion of his holding on the terms of his tenancy until he is actually 


y 


19 z 


evicted i in. execution. of eee: on payment of-the money decreed 
for improvements. 
`- Held; thetefore-that evan in a case in’ which more than the 
amount eventually found: to be due to the terlant:’for : ‘improve- 
ments was tendered before suit.in addition to the-mortgage money, 
the tenant was not. liable for mesne poe from the date of. aeh, 
tender. 
D.R. Raniaichandrd diyar: and M. NN, ‘Er işina iyah or 


“Appellants. 


C. Y. Anantakrishna 4i yar for Respondent, 





i aU on 8 TE Ee OM. go ae et 


Sir JohnWaltis, ©. Ts T ee a) A eee 


Kumaraswami Sastri, T We ES No. 201 of 1916, ; a age 
1917, September 8. ae 


Civil Prosedur @ in? s: 92— Bó west to a city Si 
under 8. 92° against the ézečutřiz for the: bequest to the charity— 
Whether TERN GDS in x the absence, of an or ‘der Son. admingstra- ` 
tion? 

The plaintiffs with th> permission’ of the Colledtor sued the” 
executrix “under a will treating’ her as ‘trustee ‘under S. 92, C. P..C. 
for a scheme and for recovering ‘the properties bequeathed toa Girls” 


_ School te be founded by the éxecittitix dnd the executrix pleaded’ ‘that’ 


the liabilitiés Of the testator! exceeded his’ assets ‘and that tt thetéfore 
there was no residue left for founding the charity and’ endowing 
it and that a suit: under'S. 92 is not maintainable by the persons 
representing the” -charity ‘without: first obtaining a ‘direction ‘for 
the administration of the estate’ and asunder S. 92, C..P:C., third 
parties could not be impleaded > and as the ‘presence of the other 


` legatees and alienees was necessary for. an Naun nahan action, 


the suit was ‘not maintainable, 

` ‘Held, the. plaintiffs representing one of the Jesits ridêr the 
will (the charity)-cannot instizute a suit under: S. 92 ' without an 
order ‘for. ‘administering: the: estate, and the present suit’ could- not 


‘be converted ‘into ‘an. ‘adminissration- action as the presence - -of the: 


other legatees and assignees will‘ be necessary for the’ sane. Sa Le 
JP. B. Ganapathi Aiyar and *V. “Ramadoss, for the “ee pels’ 
lants. 
Cp; Lakshinè Nar ayna for the “Respondents, 


ENE EE o} ë Ok oY Wee ee Tena: 5) ee 
Se 


Penh eee Pe oy 


a - Av. 


“him for Respondents. 


. NOTES OF- REGENT: CASES. =~ 


‘3 


angikik 


Krishnan, JJ. 
1917, September 4. 
~ _Landlord'and Tenant—Zemindari- Village—Tenant’s right 
to fish in village tanks on payment of sum in addition to rent— 


Spencer and ', | ve E 
| S. A. No. 1808 of 1915. 


‘Nature of enjoyment of right for 50 or 60 years—Lffect—Pre- 


sumption. | 

“Where the tenants of a Zemindari Village claimed the righ’ 
to fish in the Village tanks on payment of a small sum in addition 
to the rent and it was, shown that: they had enjoyed such right 
for over 50 or 60 years, held (1) that the right claimed was in the 
nature of- a right in gross and not an easement and (2) that it was 
not one which could not be legally acquired on the ground that it 
wasa right to fish without stint soas to destroy the subject-matter 
and‘that having regard to long usage the same could be validated 
by the presumption of a lawful origin or a lost agreement. 

T. M. Krishnaswamt Aiyar, for A. Krishnaswami Aiya”; 
for Appellant. ii; 
-- KV. Krishnaswami Aiyar, and K. V. Seshayyangar, with 


Chief Justice and Kumara- | 
swami Sastri, J. | F A. S. No. 76 of 1916. 
1917, September 14. J | as NE 
Contribution—Claim for—Nature of— Right to interest apart 
from provisions of Interest Act. | 
Claims for contribution are in the nature of claims for indem- 
nity and carry interest apart from the provisions of the Interest 


ct. 
15 Ch. D. 400 (421-2); 10 B. L. R. 352, fol. 
T, M. Krishnaswamt Aiyar for A. Krishnaswamt AWET, 
for Appellants. l , 
K. V. Krishnaswami Aiyar and T. M. Ramaswami Avycr, 
for Respondents. ; 
Abdur Rahim and \ -> 
Oldfield, JJ. L ©, M. S. A. No. 23 and 24 of 1917. 
1917, September 17. J | A 
C. P. C.,—8. 87—“ Court which passed the decree” — 
Meaning—Transfer of territorial jurisdiction after decree—Court 





14. 
to which Jurisdiction trapsferred— Application for execution 
subsequent to transfer must be to that court only. 


Where ‘a mortgage decree was passed by, the Principal 
District Munsif’s Court of Madura and subsequently the territorial ` 
jurisdiction over the mortgaged property was transferred to another 
Court, held that the latter Court was the “Court which passed the 
decree” within the meaning of S, 37 of the Code of Civil ` Proce- 
dure and that an application for execution made to the former 
Court subsequent to the date of the said transfer was not an 
application in accordance with law to the proper:Court within the 
meaning of Art. 182 of the Limitation Act, 37 M. 469. followed. : 
--. PS: Narayanaswami Aiyar for C.Y. Anantakrishnaiyat 
for Appellant. Be : PN 

T. Narasimhaiyangar (Y. Raghavachari with him.) for 
Respondent. i - i ONE 


——"_- 


' Phillips, JJ. S. A. No. 1496 of 1916. 
- 1917, September 19, ty oe te Ya ae R 
Easements: Act— 5, 7 il (j)—Riparian `user-Meaning— 
Right to store water in wells for irrigation—Riparian: land— 
Meaning—Irrigation cess Act S. , 2—Engagement—Meaning— 
Riparian facilities existing but not actually enjoyed at time of, 
Inam settlement, i Soa i S 
` Per Sadasivaiyar, J. aia NG MK 
1. Riparian user for purposes of irrigation within the’ 
meaning: of: 8, 7 il, (j) of the Easements Act Includes the right to 
store water in wells for purposes of irrigation. - 


Sadasivaiyar.and | 


2. Riparian land is land belonging to one owner within the 
watershed touching the bank and extending inwards to a 
reasonable extent, what is reasonable extent depending upon the 
facts of each case. ih < E 

3. Engagement within the meaning of the Urlam case 
covers cases of riparian facilities existing though not actually 
enjoyed, at the time of the Inam settlement, se , 

_ Dr. Pandalai for T. Prasasam for Appellant. 
Govt. Pledder and S. K: Parathasarathy : Iyengar for Res- 
pondent.) =. ee oon me a 





` 
A 


? 
NOTES OF RECENT ‘CASES. 





: Ayling and ie f 
-Seshagiri Aiyar, II A. 8. No. 134 of 1911. 
1917, August 27. : 

‘Limitation Act. S.18—One of the defendants outst Britis’ 
India—Whether . suit is saved against all or ‘any of the 
defendants. 

A suit against a nwb of defendants of , sha one was 
gka British India when the.suit could be instituted would 
- be saved from limitation by such remaining outside British India. 
only so far as that defendant’ is concerned under $S. 18 of tha 
Limitation Act. The suit against the others will be barred. 


i 


In this case their Lordships allowed an amendment of the 
plaint on appeal alleging the ground of exemption from limitation. 

M. Patanjali Sastri for the Appellants. 

~S. Desikachariar and S. = ee Desikachariar for the 


Respondents, ie, 5 = 
`~ Bakewell, c. J. and | 
_Kumaraswami L. P. A. No. 47 of 1917. 


Sastri, J.” | 
1917, September 12. ) 

Mahomedan Law—Spes successtonis—Transfer of Release 
by heir apparent during lifetime of proponis Kandy 
Estoppel Applicability of rule of. 

A release for consideration by a Mahomedan heir apparent 
during the lifetime of the propositus is no more than a transfer 
of a spes successionis and is not binding on the heir at law even 
if he survives the propositus. The tiansaction cannot be 
validated by recourse to any principle of estoppel. 

© A Krishnaswami diyar and T. Duraiswami Aiyar, with. 
R. Srinivasaiyangar, for ‘Appellant. 

C. V. Anantakrishna Aij gar (Eroman Unni “with him) for 

Respondent. < 


Abdur Rahim and ^ N, ; ; 
Oldfield, JJ. f C. R. Te No. 1322 of 1916. 
» 1917, August 29. i 


Hindu Law Partition—Unilater al declarati on o, f onion 
to effect severance—Filing of plaint'in suit for par Piana 
filed on behalf of minor—E ffect, . : 


` 
1 


16 


_ The- principle thata. plaint i ina partition-suit is operative to 


effect "a severance as a unilateral declaration of intention has no , 


application to a. case in.which a suit is filed on behalf of a minor.- 


especially when the suit is filed by a person who isnot his legal - 
guardian.: The distinction is based on the principle that whereas , 


in a suit’by an adult co-parcener the Court Has no, option but to 


decree a partition, it is entirely discretionary on, the -part..of the. 


Court to direct or not a partision. in a suit brought on „behalf, of a 
minor. 

A. Krishmaswanmi ej er and (B: C. Seshachella Ti yer -with 
him) for Appellant: : 

N. S. Rangaswami Aiyangär for T. Nar mk Aiyangar 
for Respondent < 


and Bakewell, JJJ S. A. No. 691 of 1916 (F. B.) 
1917, September 18 i 
C. P. `O: of 1908—Cr. 121, R. 63— Suit by unsuccessful 
claimant— Alienation in favour of claimant—Plea of alienation 
being bad under 9. 58: of ndi of TY Act not open in 
defence: “=. 5 


Ayling, Seshagiri av. | 


In a suit ae Or. al, R. 63 of the Code of Civil Procèdure 


by an unsuccessful claimant for a declaration that suit. property 
by the defendant, belonged to, him by virtue of an alienation 


thereof i in. his favour by its owner and that it was not liable to pe ` 


attached in execution of'a decree obtained against him by the 
defendant, held that-the latter could not raise the plea that the 
alienation was bad under S. 53 of ‘Transfer of Property Act on 
the ground of its having been made in Lraud of creditors. 

The question whether a representative suit to set aside the 
alienation ‘was necessary was left open.by their Lordships. 

A. Krishnaswamy Ayer, and L. S. Veera aragava Aiyar for 
Appellants. 

i :V. C. Seshachartar. {62 Respondent. 





Abdur Rahim and |) 
“Oldfield, JI. ° V + ' S. A: 595 of 1915. 
-1917 September 18. `} 


Compromise decree—~Minor—Fr ia and collusion of the. guar. 


dian ad litem—Compr omise not beneficial to the minor—Whether 
can be set-up.in defence: ira: suit a the reliefs granted by w 
compromise, decree, oa, ~ o.. ; 4 À ; 


17 


Where ina suit against a minor represented bya guatdian 
ad litem, the -plaintiff and:the guardian ad litem entered’: into a 
collusive and fraudulent compromise which- was decreed after thé 
sanction of the court had been obtained, in a-suit. for the reliefs 
granted by the compromise decree, held it is open to the minor to, 
set up in defence the fraud and the collusion of the guardian ad 
litem and the non- beneficial nature of the compromise. 


It is not necessar y for the minor to set aside the decree by a 
separate suit of his own before pleading them in defence. 


C. A. Seshagiri Sastri for A. Hrishnaswamt ae for thg 
Appellant. ; : 
A, Venkatarayaliah for the Respondent. ` 


Ayling, Seshagiri Aiyar) . er i 
and Bakewell, JJ. p . C. M. S. A. 128 of 1916 (E; B.) 
"1912, September 19. | ` 
- C. P. Code, O. 41, Rule 5—Stay of Konin by. the. Appet- 
vale Court — When takes effect as Ngan Was on 
execution in the First..Court. 7 


=. An order for stay of execution passed by the Appellate” Court 
takes: effect only after it is communicated to the Lower Court and 
does not oust the jurisdiction of the Ist court to execute its decree 
eo instanti the order is passed by the Appellate*Court. i 


t 


V. Ramesam for Appellant. 


P: Narayanamurthi for Respondent, 


The Chief Justice, Bake-) ` | i a tes aa ae noe 
well oe ene i Ti Pads 266 of 1916. 
1917, September 19. ee 

“Court of Wards Act—(Madras Act 1 of 1902), S. 41—Morts 
gage not notified to the Collector—Estate released from the 
. Court of War as morgagee postponed to arene other nott- 
oF creditors. 

“Where an estate is Gra saie the managernent-of the Gt 
of Wards anda mortgagee has not notified “his claim: to the 


18 


Collector ag required, his, mortgage is not, after the release of the 
estate by the Court of, Wards, postponed to the claims of the | 
creditors who have notified. - - y 

- §. 41 of the Court of Wards Act has no reference to the 
enforcement of claims against the estate after it is released by the’ 
Court of Wards. 


T, Nar asimha Aiyangar for aii 
L. Venkataraghava Atyar for Respondent. 


Chief Justice and _ 
Kumaraswami Sastri, Jt - A. S. No. 84 of 1915. 
1917, September 19. | i 


Hindu Law—Joint family—Managing member and minor 
co-parceners—Right of managing member to appoint testamen- 
tary guardian for the property. of the minor. 


Their Lordships referred to a Full Bench, the question” whe- 
ther the manager of a joint Hindu -family consisting of himself, 
his minor sons and minor undivided nephew can appoint by will, a 
guardian for the minor co-parceners in respect-of the joint family 


property. 
. K. Srimitasa n C.. KA E and S, Veni 
sana Chettiar for Appellants. . : ` 


T. R. Ramachandra Aiyar, G. 8. Ramachandra Aiyar, 
T, Rangachariar, 8. T. Erinivasagopalachariar and V.. Nara- 
simha Aiyangar for the several Respondents, 





The Chief Justice, Bake- } 


well and Kumarasami | 
Sastri, JJ. b Lu. P. A261 of 1916 (F. BJ) 


1917 September 20." J 
Hindu Law--Joint faraily—Partnership between the manager 

and a. stranger—Rights of the junior members of the family— 
Whether can claim a dissolution of the firm against the stranger. 
- Where the manager o- a joint Hindu family enters intoa. 
partnership on behalf of the joint family with a stranger the 
manager alone must be deemed: to be the partner of the Firm aig 
-not the ather memberg of the family. 


“19 


“Even after the family becomes divided in status, any othe? 
co-parcener has not the right to sue fot dissolution against the 
stranger partner. His only remedy is to sue for partition againsi 
the former manager to get a receiver appointed in the suit ind 
leave the receivér to sue for dissolution if necessary. ; 


B. Sitarama Row for A. Krishnaswami “Aiyar for Appellant. 


T. R. Venkatarama Sastri ‘and K. V. Krishnaswami Aiyar 
for Respondent. 


Kumarasami Bastri, J. 
1917, September 20. . i 
C. P. Code, S: 47, 0r. 21—Rules 53 to 68—Attachment— 
Purchaser from judgment-debtor—Claim petition by—Claim 
allowed as attachment not subsisting at the date of Purchase— 
Subséquent suit by decree-holder to set aside the order if lies. 


Chiéf Justice and ; 
| TA. S; 249 of 1916. 


A purchaser from the judgment-debtor of properties attached 
by the decree-holder is a representative of the judgmerit-debtor 
and where the purchaser puts in a claim petition regarding ` those 
properties and the claim is allowed on the ground that the attach- 
ment did not subsist at ‘the date of the purchase, the decree- 
holder’s only remedy is by way of appeal. against the order under 
S. 47 of C..P. Code. A suit by him to set aside the order allowing 
the Claim Petition is not maintainable. 34. M. 417; (1916), 
1M. W. N. 287;3 L. W. 877 Dis. from. / 


C. V. Ananthakrishna Aiyar and 5. R. Muthusami Anjar 
for Appellant. 
S. Desikachari for the Respondent. l 


Bir John Wallis, C. J. i 


Banavell, T. ma L. P. A. No. 283 of 1916. 
Kumaraswami Sastri, J.) 42 


1917, September 21. is 
Lis Dinda Donga T E pae necessary to. con- 
stitute, ; ; 


wnt 


20 ' ; 


; e There is nolis pendens as between co-defendants unless there 
is contest and adjudication as between them, and such adjudication 
É necessary for giving relief tothe plaintiff. i - 


B. Sitaram. Rao for Appellant. 


Narasimhachariar and V. V. Srinivasa qi [yengar for Ree: 
pete . ee 


1 


Sadasiva Atyar, and 
Phillips, JJ. .- Crl. R. ©. No, 332 of” 1917. 
1917, September 21. : A 
Workman’s Br A 07 - Contract Act! né x II > 1859)—A 
person who has undertaken žo supply coolies to- an estate—Wor k- 
men, definition- of. 


Per Phillips, J. :—The term “ Workmen ” "includes: a Eee 
who bas undertaken to doi any work, Co e vis 


Ri 


Per Sadasiva Aan J. :—The jera workmen ” within the 
meaning of the Act has only reference to one who has undertaken- 
to-do physical labour. ; A 


To come ules the provisions of the Act 4 person ` should not 
only undertake to get work Jone by supplying coolies but algo be 


8 yore mAn himself. i M. 100 foll. 


r r 


“The. Public Prosecutor: io the Grown. 


ah 


Sue 
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NOTES OF RECENT CASES: Vii 


Ayling, J., ae ae 
` Seshagiri Aiyar, J.. | (Full Bench.) 
i Bakéwell, J. "70; M..A. No. T37 of 1916. 
1917, September 25. | 


Provincial Insolvency Act, S. sepana periods of limita- 
tion fixed by the Act—Whether subject to the general prévisions 
-of Limitation Act—Limitation Act, 5. 29. 

The special periods of limitation for appeal and petitions fixed 
-by the- Provincial Insolvency Act are not subject to the general 
provisions of the Limitation Act contained in Ss. 5 to 25 of the 
Limitation Act. The general provisions of the Limitation Act 
would have the effect of affecting the periods fixed by the special 
Act within the meaning of 8. 29 of the Act if they are held to 
govern the special periods. 

34 Mad., p, 505 followed, 

A. Krishnaswami Aiyar and C. A. ‘Seshagiri Sastri for the 
Appellants. ele 

. Dr. Swaminathan for the Respondents. 


Chief Justiċe and 
Kumaraswami Sastri, J. | 
1917, October. 2. 


Deed — fae me E = Sale-decd 
of husband’ s property-— Description of executant as 8 widow: of 
deceased and guardian of alleged adopted son of his —Adoption 
invalid—Alienation for necesstty— Binding nature on rever- 
stoners—Capacity in which deed executed. l 

Where after the death of a Hindu without issue, his widow, 
put forward a boy as the adopted son of her husband, when in’ 
fact he was not, and executed ‘a. sale-deed in respect ‘of the pro- - l 
perties of her ‘husband describing herself as his widow and as 
guardian of the alleged adopted son, but signing the deed as such ` 
| guardian only, held that the widow must be deemed to have 
executed the deed in her capacity of widow and that if the sale 
was for purposes binding dn the inheritance it would bè binding 
on the révérsioneis. ` 

84 A. 296 (P. CO.) explained. 

B.C. Seshachella Aiyar tor Appellant. . » . 

‘Hon. T; Rangdéhariar andi R. Ñ. Aù yangar for Res- 
pondènts. 


A. S. No. 125 of 1916: 
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Seshagiri Aiyar . 
a e Aa S. A. No. 978 of 1915. 
1917, October 9. 
Easement—Right of way-—Right in respect of plot = l 
Building on plot A andon plot B, contiguous to plot A and 
-owned by same person—Owner’s -right to use way in respect of 
plot B. ` ` 
In a case in which there was a grant of an unrestricted right l 
of way to plot A, held, thst its owner could not, by building a 
factory upon that plot and upon plot B, contiguous thereto and 
also owned by him, use the way for taking the products of the 
factory standing upon plot 3. l 
-B Sitarama Rao for Appellants. 


K. P.. Lakshmana Rao for Respondents. 


maa e 
e 
N 


Phillips, and teed 
Krishnan, JJ. ‘| C. M. A. Nos. 132.and 254 of 1917. 
1917, October 10. 

Penal Code—Ss. 195, 210—“ Declaration receivable as 
evidence” in S. 199—“ Batisfaction” of decree in S. 210— 
Meaning—Decree—Payme-t out of Court to decree-holder—Pay- 
ment uncertified—Execution application for entire decree amount 
—False statement in—Arrest of judgment-debtor in execution— 
Sanction to prosecute -decree-holder’ for offences under Ss. 199, 
215, Penal Code—Validity. 

Even an uncertified payment to the decree-holder amounts to 
a satisfaction of the decree within the eae of S. 210, ‘Penal 

_Code. 
A verified application for execution filed by the decree-holder 
` ig a declaration made or subscribed by him which the executing 
Court can receive as evidence of the facts therein stated and for 
false statements therein made the decree-holder can Liba convicted 
of an offence under 9. 199, Penal Code. : 
Where, therefore, notwithstanding the payment to him of a 
portion of the decree amouns, the payment not, however, being 
certified, the decree-holder filed a verified application stating that 
the entire decree still remained unsatisfied and prayed for the 
recovery . of the entire decree amount in execution by the arrest 
of the judgment-debtor and. >rocured his arrest, held that sanction 
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ta prosecute the decree-holder: for offences under Ss. 199, 210 of 
the Penal Code was rightly granted by the Courts below, 


Hon. T. Rangachariar and. §. Visvanathatyar for Appellant. 


A. Ramachandratyar for G.S. Ramachandraiyar (5. Ranga- 
chariar with him) for Respondents. . 





Phillips, JJ. S. A. No. 1450:of ares 
1917, October 11. | 

Transfer of Property. Act—S. 98. Sg Forms 
Kanom deed executed after the Act—Clause providing for tenant 
holding demised property for ever after obtaining renewals every 
12 years on payment of renewal Jie Vandi Oleg on Equity 
of redemption. 

Where in a document . called a Kanom deed and executed 
after the Transfer of Property Act came into force there was a 
clause providing that the tenant was to hold the demised property 
for ever without surrendering after getting renewals every 12 years 
on payment of certain renewal fees, held, that the transaction 
was an anomalous mortgage within the meaning of S. 98 of the 
Transfer of Property Act and that the clause created a perpetual 
right and was not void as being a clog on the equity of redemption. 

C. V. Anantakrishnaiyar for Appellant. 

K. P. M. Menon and A, 8, Venku Aiyar for Respondents. 


Bakewell and | 


——_. 


Krishnan, JJ. 
1917, October 11. 
Insolvency—Fraudulent transfer by insolvent’ within two 
years of —Sust by Official Receiver for annulment of—Onus- of 
Proof—Suit instituted in ordinary Civil Court in pursuance 
of direction of Insolvency Court—Effect—Provincial Insolvency 
Act—S. 36 Rule, of onus under— Applicability. | 
S. 36 of the Provincial Insolvency Act places the Official 
Receiver applying to set aside a fraudulent transfer made by the - 
Insolvent within 2 years of his bankruptcy in a position of , 
advantage by.throwing the onus on the transferee of proving 
that the transfer was one made in good faith and for valuable 
consideration. This position of advantage the Receiver does not 
„lose merely because, in pursuance of the direction of the Insolvency 


Phillips and . y 
| ‘S. A. No. 360 of 1916. 


' Court, Hé- institutes: a “suit: för the pipo in the ordinary Civil 
Courte : : 


Pi Chenchiah and 7. Prakasam for Appellant. 


; A: 8. Viswanathaiyar and A. Krishnaswami Aiyar for | 
Respondent. 


and Ayling,: J. S. À. No. 1809 of 1915. 


1917, October 11. 

‘Mortgage—Priority—P-ior and piece mortgages*—Sale 
of mor ‘tgaged property to prior mortgagee— Direction in sale-deed 
for payment of portion of amount of second nortgage—Effection 
prior mortgagee’s right to vriority in respect of his mortgage— 
Extent of right—Equities between prior and shi ae mort- 
gagees. . : 
Where property, subject to two mortgages was sold in-favour 
of ‘the priot ‘mortgagee’ in lieu of ‘his mérigage and in consideration 
of’ the prior’. thortgagee—Vandee paying off a portion of the. 
amount due tothe second mcrigagee, held, in a suit by the second 
mortgagee to enforce his mortgage, that the prior mortgagee- 
vendee did not lose his right to keep alive his prior mortgage. for 
his owñ benefit.” f 

34 M. 119 distinguished, 

Held further that the right of priority extended aiy to the 
principal amount of the prior mortgage and to interést thereon till 
the date of the sale to the pr-or mortgagee and that after the date 
thereof the prior mortgagee was not entitled to interest and was 
also not liable to account for the profits of the property realised 
by him. TG 
C. Y. NAN E E for Appeliant. po ~ 

T. R. Ramachandraiyar “and N. A. Erishnay yar for Res- 
pondents, 


Chief Justice 


E E Ory 
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Toi": t NGOTES OF RECENT CASES." ~ 


Á 


Sadasiva Aiyar and f 
Bakewell, JJ. C. M. A No. 48 of 1917. 
1917, October, 12. 


Provincial Insolvency Act, 8. 86—Fraudulent transfer — 
Application for annulment—Jurisdiction to grant consequen- 
tial reliefs—Appeal against order under S. 386—Appea! filed out 
of time—Jurisdiction of Appellate Court to excuse delay—Conver- 
ston of appeal into Revision Petition—Practice. 

Where, onan application under S. 36 of the Provincial 
Insolvency Act for the annulment of a deed of transfer executed 
by the insolvent’ in favour of the respondent'of a morigige bond 
executed in favour of the insolvent bya third party, the court 
found the transfer to have been fraudulent anl orderel that the 
respondent (who had by that time collected the amount of the 
mortgage) should place the svidamount with interest in the hands 
of the official Receiver within a fortnight of his receipt of the order, 
and that in case of failure the official Racsiver should be at liberty 
to execute the order in the manner of a decree, held that the court 
had no jurisdiction to order the pryment of the amount by the 
respondent and to give liberty to the Receiver to recover the same 
in execution in default, That portion of the order was according- 
ly struck out. 

. -In this case the respondent took the preliminary objection 


`. that the appeal was-liable to’ be dismissed becuuse it had been 


filed 4 days out of time and that, under.the recent. full Bench 
‘ruling, the-court had no jurisdiction to excuse the delay. Their 
Lordships allowed the objection but, following 39 M. 593, convert- 
ed the appeal into a Revision Petition, 





Chief Justice, Ayliig | 
and Kumaraswamt k (Full Bench.) 
Sastriar, JJ. | §. A. No. 1672 of 1915. 
1917, October, 12.- | ane 
Transfer of Property Act, Ss. 67, 68—Usufructuary mort- 
gagee. Failure to place mortgagee in possession—Mortgagee’s 
right to sue for recovery of mortgage by sale of properties, 
Held, that a usufructuary mortgagee who was not placed in 
possession. of the mortgaged properties could sue for the recovery 
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of the mortgage money by sale of the mortgaged properties under 
Ss. 67 and 68 of the Transfer of Property Act. ' 


V. Ramadoss for Appellant. 
K.V. L. Narasimham for Respondents. ` 





Chief ‘Justice, Ayling p m < 
and Kumaraswame L (Full Bench.) 
Sastriar, d. | L. P. A.No. 36 of 1917. 


1917, October, 16. J 

Agreement—V alidity— Public Policy—Vakil’s clerk—Agree- 
ment with nasa s client for remuneration for taking special care 
of client's case—Validity. 

Held, that an agreement entered into bya a Vakil’s clerk with 
his master’s client stipulating for a remuneration to himself in 
consideration of his paying `special attention to the uoan S case 
was void as being opposed to public policy. 

Ez parte Cotton 50 E. R. 285, followed, . 

P. Nagabhushanam for Appellant. 

V. Ramadoss for Respondent. 


—_— o 


Ayling and A 
Phillips, JJ. l 
1917, October, 19. | 
Mortgage—Post diem inierest—Absence of provision for— 
Award of such interest-—Jurisdiction of cowrt—Suit for sale on 
mortgage--Post diem interest claimed as damages for breach of 
contract—Limitation—Limitation Act of 1908—Arts. 116, 132— 
. Applicability. 

In a suit for sale on a mortgage which contained a stiptilation 
that the principal was 50 be repaid in 2 years with interest at 
12% per annum and dic not make any provision for post diem 
interest, the plaintiff claimed post diem interest as damages for 
breach of contract. Hela that (1) even in the absence of a provi- 
sion for post diem interest, the court was competent to award it, 

“and (2) Art. 132 and not Art. 116 was applicable to the claim for 
such interest though the plaintiff claimed it only. as damages for 

` breach of contract. 

P. S. Narayanaswamt Atyar for Appellant. 

S. T, Srinivasa Gopala Charvar for Respondent. 


1 


`S. A. No. 1899 of 1916. 


a7 


Bakewell, JJ; 
1917, October 28. 

Dees hua A right. to. oes : 
benamidar for third party—Effect —Benamidar when trustee. 

An assignee of a decree can execute the decree even though 
the assignment is benami for a third party Circumstances in which 
a benamidar will be held to be a trustee discussed. 

K. V. Krishnaswami Aiyar for Appellant. 

T. Rangaramanuja Chariar for Respondent.. 


on 


Sadasiva Aiyar and 
O. M. A. No, 129 of 1917. 





_ Napier, JJ. S. A. No. 219 of 1916. 
1917, October 25. 

Civil Procedure Code of 1882, 8.257 4—Applicability of 
prohibition of—Contract entered into by third party—Validity. 

The prohibition contained in S. 257 A of the Code of Civil 
Procedure, 1882, applies only as between parties to the decree 
and persons who will be bound by the decree though not parties. 
A contract entered into by a-third party is not void under the 


section. 8 M. L. T. 326 followed, 26 M. 19 distinguished, . 
A, Krishnaswami Atyar and T, M. Ramaswami Aiyar for 
Appellant. ; 


K. V. Krishnaswami Aiyar, E. 8. Chidambaram Pillai, 
and P. N. Marthandam Pillai for Respondents. 


Seshagiri Atyat and | 


Seshagiri Aiyar and |) ' Bs BN ae t 
Napier, JJ. r S. A. No, 1185 of 1916. ` 
1917, October 25. | 
Transfer of Property Act, 9. 72 ,(6)—Bapenses incurred by 
the mortgagee in defending the titie of the mortgagor— Agreement 
by mortgagor to pay the amount—W hether a separate suit is 
maintainable — Agreement by guardian to pay the amount 
advanced for purposes binding on the minor—Whether minor 
bound by. ; 
The remedy provided ha in S. 72 (c) of the Transfer of 
Property Act is not the sole and exclusive remedy open to the 
usufructuary mortgagee and there is nothing to prevent him from 
filing a separate suit for recovering the expenses incurred by him 
in defending the mortgagor’s title. 
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An express.covenant on the part of the mortgago! to reiinburse 
“the mortgagee is enforcible in law by a separate suit, 


9 Mi, Ta. J. WA dissented from. ---,,. AG 
A simple ` ‘promise ora bond (aithainanam), ” which ‘the 


‘guardian of a minor agreed to pay the amount expended for 


 “purpéses binding on the minor’s estate stands on the same footing. 
asa charge created by the guardian. There is; no distinction 
between a charge.and any other, contract. vee & 

K. Jaganatha Aiyar ior the Appellants. © > it + 


A. Krishnaswami Aiyar and K. Balasubramania Aiyar for 
the Respondents. - 


15 
t 


i dhi LH : ` A i ao Agr} a i Ms ` 

` Sir John Wallis, O.J 0 0o NG 

.Kumarasami Sastri, J. A. 5. Ne: aot of 
1917, October’, 25." i 


Madras Estates Land Act, S. 3 (2) ( dj—Inani—Inam E 
whether of the Melwaram or ‘the Kudiwardni Prësimption— 
Burden of proof—Inam to G person not owning the kudiwaram. 

Wheré a largë number of villages were held on an Estate 
on a Subordinate tenure under a Zamindar and subsequently the 
“ Government resumed the Subordinate Estate and settled the 
different villagés on Inam t2nure with “the alienees in possession, 
the facts are sufficient to- find -that the Inamdar was only the 
owner of the Melwaram liks the original.. tenure . holder „of the 
Tistateland. that lie was. not the owner of the kudiwaram at the 
date of the grant, 

` 1910 M. W.N. P: 639 i is not intended to lay down any. in- 
' flexible rule of burden of prodi but was only meant to be a decision 
on the facts of thé’ case, 


a P, Nav dyana Murti and È Bam Rau for the Appellants, 


@er 
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NOTES-OF RECENT CASES. - 


———— 


-and Bakewell, JJ. 

1917, October 18. 

Hindu Law—Joint family—Sale by manager—Suit to szt 
aside by other co-parcener—Sale for Rs. 1,200—Rs. 805 thereof 
found to be binding on family—Decree to be passed. 

Where, in a suit by a member of a joint Hindu family to set 
aside a sale of family property by the manager of the family, -t 
appeared that out of the sum of Rs. 1,200, the consideration fo 
the sale, Rs. 805 went towards the discharge of debts binding 
on the family, held thatthe proper decree to be passed was to 
uphold the sale in its entirety and to decree tothe plaintiff his 
share of the consideration found to be not binding. 

(1915) M. W. N. 873 L. W. 413, followed. 

' T. Ethiraja Mudaliar for Appellant. 
T. L, Venkataramaiyar for Respondent.. 


Sadasiva Aiyar .\° bee ute, 
| S, A. No. 748 of 1916, 


Chief Justice, Ayling | | | 
aa ahan 1E" T RA Naaa oF 1917, 
Sastriar, Jd. | ; 
1917, October 26. ` | ee i E 

C. P. Code of 1908—Or. 21, Rules 71, 85 and 86—Ezecution 
sale—Property sold the subject at time of sale—of sale. and cf 
agreement to re-convey and auction-purchaser aware of . same— 
Default of auction-purchaser to pay full amount of purchase- 
money—Re-sale in consequence—Hapiry between dates of firet 
sale and of re-sale of time fixed for ‘payment-by. agreement to 
re-convey—Non-payment on date fixed—Consequent loss on re- 
sale—Auction-purchaser’s liability for—Basis of. | 

Property, which was the subject of a sale and of an agree- 
ment to re-convey, was-first sold in execution of a decree against 
the vendor. The auction-purchaser, who was, at the time of-hs 
purchase, aware of the sale, of the agreement to re-convey andjof * 
the date fixed by the latter for repayment, defaulted to pay .tke 
full amount of the purchase-money within the period prescribed 
by Or. 21, R. 85 of the code ahd the property was therefore re- 
sold under Or. 21, R. 86 of the code. The time fixed for payment 
by the agreement to re‘convey expired between the dates of tke 
original sale and of the re-sale and the property: therefore fetched 
a considerably lower price at the re-sale. In an application under 
Or. 21, R. 71 of the code to recover from the auction-purchaser the 
loss consequent on such re-sale, héld that the subject-matter of 
the re-sale was the same property as that which was originally 
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‘sold and that the atiefion- Scat was: table- for the loss 
‘occasioned by the re-sale. - 


K. Srinivasaiyangar for ‘Appellant. , gee 2's 
Hon. the: Advocate-General for Respondents. | ` $ 


ie Ko geet. ERS yong, 

Chief Justice.and . f KA NENG 
Kumaraswani. © t: |- A, S, No, 343 of 1916... > 
Sastri, J. o e en 
1917, October 80. ` ) `. oe O 
- -Limitation Act, Art. pm BE Je. 
Partner — Acknowléiiginent oj debt of firm—V alidity— Absence 
of express authority. —Authority if and when may be presumed. 
- In. this case : their Lordships xeferred tó the Full Bench the ` 
question “waether -in a case ir which one partner is not expressly 


authorised, to acknowledge cebts of the firm, such: authority can: 


5 


be presumed from the facts of the case, including, the fact that the 


| partner by whom the acknowledgment was made was, at the time 


of such acknowledgment, tke. managing partner. "Théir Lord- ` 
ships inclined to the view. ‘that the- ey might ‘be 80 


presumed, - 
y. Ramadoss, (K. G. Sarangar ajaryangar “with: him) “for 


‘Appellarit: © `- 
T. Ramachandra Row for pepe 


o£ 


Kumardswami Sastri, J. . AS. ii 221 of 1916. 4 


1917, November 1. 
*  Limitation—Usufructuacy mor tgage—Lease to mortgagor— 
. Lease for one year—Reégister ed déed of lease—Charge Ns reni 
— Holding over—Limitation Act, Arts. 116, 182. - 


Where under a usufructudry mortgage deed containing’ a 
covenant to pay the mortgagee was put in possession: of the mořt-. 
gaged property and on the same date :as that of the mortgage 
deed the property was taken on lease by the mortgagor under a: 
registered lease-deed which was for one year and which -stipulated 
thet the -arrears of rent due under the lease-deed were .t0 be a. 
'churge. -m the mortgaged prcperty, held, in a. suit for sale, chat: 
‘the mortgaye and the lease were separate transactions and thah: 

the mortgazee was not entitled to a charge in respvct.of. arrears, 
of rent acc. ued due after the expiry of the | year fixeu. by the lease-- 
deed. x J w 


Chief Justice and E \ 


11 M. L. J.-196, followed. G i oh 
K. P, Menon for Appellant, : 
0. Madhvan Nair and P. 8. , Narayanaswami Pu: i 


| ‘Respondents, 


re ; agen 4 
| ; 
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NOTES OF RECENT CASES. 
Chief Justice, Ayling 
and Kumaraswami O F. B. 
Sastriar, JJ. _ §. A. No. 100 of 1917. 


1917 October, 26.. 

Res judicata—Rule of—Applicability—Suit for possession 
and future profits—Decree for possession, nothing being said as 
to future profits—Fresh suit for such profits—Maintainability, 

Where, in a suit for the recovery of possession of certain 
property together with the profits thereof accrued due after date 
of suit, a decree was passed for possession, nothing being 
said therein as to the future profits claimed, held by Chief 
Justice and Kumaraswami Sastriar, J. (Ayling, J., dissenting) that 
‘a fresh suit for such future profits was not barred by res judicata. 


2 L. W. 8 over-ruled. 
C. V. Anantakrishnaiyar for Appellant. 
8. T. Srinivasa Gopala Chariar for epang 


Seshagiri Aiyar aia ) 
Napier, J. p S. A. No. 846 of 1916. 
1917 November, 380. J | 
Malabar Law—Kanom—Subsisting right of redemption 
under— Acknowledgment of, what amounts to—Ezecution of deed 
of sub-mortgage by kanomdar—Recital in deed that property 
- sub-mortgaged was held by kanomdar on kanom—E ffect. 

' Held that a recital in a deed of sub-mortgage executed by a 
kanomdar of the fact that the property, the subject of the sub- 
mortgage, was held by him (the kanomdar) on kanom from A 
was an acknowledgment by the kanomdar of a subsisting right 
of redemption in A. 

C: V. Anantakrishnatyar for Appellant. 
K. V. K. Madhavan Nair and P. V. Parameswaraiyar for 
Respondents. 


Ayling and ) | 
Phillips, JJ. S. A. No. 1179 of 1916. 
1917, November Ist. j 


Contribution—Suit for—Plaintiff and Anion liable 
under promissory note—Amount of note borrowed for joint pur- 
chase of lands—Decree in suit on note and payment of amount 


Pd 


wa 
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thereo f by plaintiff—Point for determination -in suit for contri- 
bution. . oe 

In a suit for contribution in | respect. of, the amount paid by 
plaintiff to satisfy a decree passed against him and defendant on a 
promissory note 6Xécuted Ly them both for a debt borrowed for 


_ the joint purchase of lands, the- material point to be considéred is 


the proportion in ‘which the arhount’ of the note was appropriated 


“by the parties arid not their rights in -fespect - of the joint 
7 purchase: of the lands with the aid of the amount s0 borrowed. ` 


K. Taganatha Aiyar (8. Subramaniya Ai yar with him) f for 


` Appellant. - 


P.S. N arayanaswanii Amar for C. V. Anantakrishna Iyar 
for Respondent, pS si 


C. M. S..A. Nos.. 22 of, 1916 


Bakewell, JJ. ‘and: 337 of 1915. 


1917, November 1c- +- 0 
K % 
Execution’ of dectee—Attachment—Dècree in suit against 
legal representatives—Atzachment in execution of properties as 
those of. deceased——V alidsty—Transfer of proper ties by deceased 
to legal representatives— Attachment on footing that transfer 


Sadastvaiyar ana Í \ 


| was fraudulent—E, ‘ffect— Remedy y of decree-holder in such cases 


‘Where, «in execution of a.» decree in a suit: -brought- against 
certain persons as the legal representatives of A, the decree-holder 
attached certain propertiec-as those of A ignoring a transfer there- 


| of by. him.in favour of the said legal. representatives on the.ground 


that it was a fraudulent. transfer,. held that the attachment was 
not valid inasmuch, as tha. transfer, had. not been previously set 


. aside by. suit and that: “the-efore a claim to the properties putin by 


the legal representatives aught to be allowed, . ot ae) poo 
C. V. Anantakrishna Aiyar.and P.V. Parameswara Aiyar, 
for Appellant, in, Oy] M.S. A. 22. yy 7 
T. R. Ramachandraæžyar for ah in. c. M. S, A..22. 
C. Madhavan Nair, T. R Ramachandraiyar and P. V,. 
Parameswaraiyar for Appellant in C. M. 5. A. 337! 


C. F. iga nain Ki for Respondent in.C. M..§..A: 887. 


` 
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NOTES OF RECENT CASES. 
Ayling and Phillips, | : 
JJ. S. A. No. 820 of 1916. 
' 1917; November 2. ) 

Insolvency—Adjudication—Vesting order E right 
of suit in respect of property covered by or der—Official recevver’s 
assent to suit by insoluent—Effect. 

After an order vesting property of an insolvent in the official 
Receiver, the insolvent cannot maintain a suit for the recovery 
thereof even though the official Receiver declines to institute the 
suit and allows the insolvent to do so if so advised. 

T, R. Venkatarama Sastriar for Appellant. 

S. T. Srinivasagopalachariar, K. Ramachandratyar, 
E. Bhashyam Aiyangar for A. Krishmaswami Atyar ånd 
8. Panchapagesa Sustriar for Respondents. A 


Chief Justice, 4 
Sddasiva Aiyar | EE: 
and Kumaraswami f L. P. A. No. 76 of 1917. 
Sastriar, JJ. | 
1917, November 14. | 


OC. P. Code of 1908—Or. 28, R. 1— Withdrawal of suit with 
liberty—Application for—Order allowing withdrawal—Order not 
stating anything about liberty to bring fresh suit—Effeot—F'r esh 
suit— Maintainability. 

Where in a suit plaintiff put in a petition praying for leave 
to withdraw from the suit with liberty to bring a fresh suit 
and ‘the court made an order. allowing plaintiff to withdraw 
from the suit without stating anything as to liberty to bring 
a fresh suit, held, that the order must be read with the petition 
on which it was passed and that the court must.be deemed to 
have given liberty to bring a fresh suit. 

Hon. T. Rangachariar for Appellarit, 

B. Sttarama Rao, H. Balakrishna Rao, Si r Adiga aa and 
K: P. Lakshmana Rao for Respondénts. 


Chief Justice and |) 
Kumaraswami Sastri, J.} ` A. S. No. 116 of 1916. 
1917, November 14. | 
C.P.C. of 1908—58. 92—“Person having inter est in the trust” 
Meaning—Hindw temple—Right to worship of Hindw—Natur 
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of—Person having such right but not having property at place 
where temple is situated ncr permanently resident there if a 
person having interest in the temple. 

In a suit under S. 92 of the Civil Procedure Code instituted 
with the sanction of the Advocate-General, the plea was-raised 
that one of the plaintiffs was not a person “ having an interest in 
the trust ” within the meaning of the Section. The suit was for. 
setiling a scheme for the management of a. Devaswom in North 
Malabar. The plaintiff, whose interest inthe Devaswom was 
questioned, was a Hindu Brahmin born in the Cochin State, 
practising in Madras as a High Court Vakil, and having no 
property in the District of North Malabar but entitled, as a 
Hindu, to worship at the suit Devaswom and a very occasional wor- 
shipper at the said Devaswom. Held by the Chief Justice 
(Kumaraswami Sastriar, J. dissenting) that the plaintiff in question 
was not a person having an interest in the Devaswom within the 
meaning of §. 92 of the Code and that the Court below had right- 
ly held the suit to be incompetent. 


Per Kumaraswamt Sastriar, J. The right of every Hindu to 
worship at a Hindu temple is a vested and not a mere contingent 
right and a person having such a right isa person having an 
interest in the temple within the meaning of S. 92 of the Code. 


P.R. Ganapati Aiyar and T. R. Krishnaswami Aiyar, for 
Appellants. 

K. P. M. Menon, A. Sundaram and K. Govinda Marar for 
Respondents. 





and Oldfield, J. 
1917, November 14: 


Chief Justice | 
$ S. A. No. 252 of 1916. 

Madras Irrigation Cess Act—“ River belonging to Govern- 
ment” —Maruda river k a, here at ais through kannivadt 
Zamin limits, 

In ‘this case their Doai referred to the Full Bench. the 
question whether the river Maruda is, where it flows through the 
kannivadi zamin limits, a river belonging to the Government 
within the meaning of the Irrigation Cess Act. 

K. S. Ramabhadra Aiyar for Appellant. 


Lhe Government Pleader for Respondent, 
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Napier, JJ. S. A, No. 1510 of 1916. 


1917, November 15. | ; 
Hindu Widows’ Re-Marriage Act, (KV of 1856)—8. 2— 
Applicability and Scope—Hindu widow inheriting property’ of 
husband—Conversion to another religion— Subsequent re-marriage 
— Effect on her right to property of Hindu husband Alienation 
by her of such property twenty years after re-marriage—Suit by 
reversionary heirs of Hindu husband for declaration of its 
moalidity—Maintainability : T i 


Seshagiri Aiyar and 


Act XV of 1856 applies only to a widow who continues to be 

a Hindu at the date of her re-marriage and has no application to 

a widow who has, before the date of such re-marriage, become a 
convert to another religion. 


Where, therefore, a Hindu widow, who had succeeded to the 
estate of her husband, became a convert to Mahomedanism, then 
married a Mahomedan and 20 years after the re-marriage alienat-. 
ed the property of her Hindu husband, held, in a suit by the 
reversionary heirs of the Hindu husband for a ‘declaration of the 
. invalidity of such alienation beyond the lifetime of the Widow, 
that (a) the widow had not, ‘at the date of the alienation, acquired 
an absolute title to the property by adverse ‘possession by virtue 
of the provisions of S. 2 of the Act and (b) the property was, at the 
date of such alienation, held by the widow in her capacity of 
Hindu widow, the alienation was made by her as Hindu widow, 
and the plaintiffs were entitled to sue fora declaration of its 
invalidity, 

B. Somayya for Appellant. 

Mir Sultan Mohideen for Respondent. 


Chief Justice, Sadasiwa * 


Aiyar and Kumaraswami 
Sastriar, JJ. C. M. 8. A. No, 182 of 1916. 


1917, November 21. 

C. P. Code, S. 47—“Party to swit?—Ezonerated party if a 
—Mortgage—Suit for sale-by prior mortgagee—Mortgagor and 
subsequent mortgagee made defendants—Plaintiff abandoning 
claim on mortgage and obtaining money decree against mort- 
gagor—Exoneration of subsequent morigagee—Effect—Service 
Inam— Altenation—V alidity— Alienation afier issue of inam 
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patia but before issue of notification under 5. i? of Madras 


Act II of 1894—E ffect—Transfer of Property Act, S. 43— 
Applicability to such Cases. 


Where a prior ` mortgages ‘instituted a suit : for sale on 
his - mortgage, making the mortgagor: and the: ‘subsequent 
mortgagee parties-defendants, but subsequently. abandoned-his 
claim on the mortgage and obtained a money-decree against thé 
mortgagor as a result of which the subsequent ‘mortgagee ` was 
exonerated from the suit, heid that the subsequent mortgagee was 
nevertheless a “ party to the suit ” within the meaning of ‘8. 47 
of the’ Code of’ Civil Proceduze, is 


An alienation (mortgage) of. a algen service Inam- made after 
the i issue, in the course of the enfranchisement :thereof,. of an: inam 
patta to - the service holder but before the. date of the notification - 
required by 8. 17 of Maéras Act IL of 1894, is invalid as being 
forbidden by | law. and |S. 43 of the. Transfer of ' ee Act 
cannot: be invoked in aid of such alienation. Tai T 

‘Hon. B: N. Sarma (K. Ar genid Kajang with him) for 
Appellant.’ I cow a eh . 


P. NO inan (2. Rama Rois with him) for Respon- 
dents. f : 
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NOTES OF RECENT CASES. 


Abdur Rahim and ~ 
Oldfield, JJ. A. S. No, 53 of 1917. 
1917, November 15. l 6 
Limitation Act, Art. 181—Application for decree “absolute 
in a mortgagee’s suit for sale—Priliminary . decree by Appellate 
Court. a a oe yy 
Art, 181 of, the Limitation Act, applies for a decree absolute 
ina mortgagee’s suit for sale and the time runs under that 
article from the date of the appellate decree even if the prelimi- 
nary decree was passed by the Appellate Court confirming the | 
decision of the lower Court as the decree of the first Court is 
merged in that of the Appellate Court. o oe i i 
T. V. Muthukrishna diyar, and K. S. Jayarama Aiyar 
for.the Appellants. © , “i Drle- i , 
. Hon. T. Rangachariar, P. S: Vaidyanatha ‘Aiyar and’. 
“"M. S. Venkatarama : Aiyar for the Respondents. i : 
f wo a 7 ai 


T rot, 





Abdur Rahim | | 
and Oldfield, JJ. A. S. Nos. 92 and -93 of 1915. 
1917, November 19. |). aa 
Limitation Act, Ss. 19, 21—Acknowlédg ment—Appointment 
of a recewer pending a suit for dissolution—Recewer appointed . 
to collect and preserve the partnership assets— Acknowledgment ` 


-by receiver—Whether saves limitation. i ; ae 


8. 19 of the Limitation Act is not restricted to merely agents ; 
appointed under a contract with the principal but also extends to ` 
persons appointed agents under any statute; and also to receivers ` 
under proper circumstances. f 

26 Bom. 221, foll. 

Where a receiver is appointed pending a suib for dissolution l 
of partnership for collecting and preserving the partnership assets, 
an acknowledgment by such receiver under circumstances 
requisite for preserving the partnership assets will save the bar of 
limitation under S. 19 of the Limitation Act. 

34 M. 211, foll. 
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K. Srinivasa Aiyangar and C. Érishhamachariar for the 


| Appellant, 


ST, Srinivasa Gopalachariar ad C. A, Shaye Sastri 
for K. V. Krishnaswami Ayar for the Respondents.. 


$a “ et 


-Abdur Rahim at a nas aN: 7 l i H z 
a and Oldfield, JJ. r - A. B. No. 209-of 1916. ge 
1917; November 21. ` j - 


Practice—Costs—Seoond Counsel? s fee—-Power of the High 


Court or the: Appellate’ ‘Court to award—Rules of Practice, 


Appellate side Rule 41 (4 ppendia IT), 
Their Loedships allowed a second counsel’s fee as part of the 


costs in the appeal under Rule 41 of the Rules of the Appellate side,, 


häving regard to the heavy value of' the subject-matter invol ved viz. 


"u gix lakhs of rupees though the casé waé not one of special difficulty ` 


r 
=. oS 


and the respondent's counsel was not called upon, ` . 

P. Narayanamurthi 'and M. Patanjali Sastri for the Ap- 
pellants,. K. Srinivasa Aiyangar; D. ‘Appa Row, V. Ramesant, 
T. Ramachanira Row; B.- Somayya® Sands M. Krishnamarany, 
for Respondents. KAN N.I : 

` E sh ST 
The Chief Justice, ye 





Sadasiva Anyar pooo’ [Ful] Betich] 
and Kumaraswami-: p ~% 
Sastri, JJ. ~ pen 0. R. P. No. 1248 af 1916. 


1917, November 21. A) 

Civil Procedure Code, 0. 5 Sh 0. 17, Rr. 2 aad 3-—Default 
of appearance by party, ona date to which suit is adjourned for - 
evidence—Provision of O. 17; Rr. 2 and 8, mutually exclusive, 

“Where a party fails to appear on a day to which a suit is 
adjoutned for evidence, the, court ought to proceed under R. 2, 

and not under R. 3.. of O.: 175. one g 
TT The provisions of Re. 2ard 3 of 0.17 are, rere exclusive’ ` 


to Re 
83 M 341, foll. 


34 M. 97 over ruled”  - 
BN arasimha Row for the “Appellant. 
` P. Somastindaram for the Respondents. ak 
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SHAW, LORD PARMOOR AND MR. AMEER Anr 


K. p L. 8. Palaniappa AR and another -on ge tas i 
v. 
Senat De eeni Pandara Sannadhi... Respondent 


Hindu Law—Endowments—Powers of shebatt—Permanent lease of debutter 
property, by shebait—Necessity or benefit, test ‘of—Rules ‘according to which the 
property and income of the endowment are to be dealt with—Sale of debutter pro- 
perty with a view to investing the sale proceeds—Propriety of —Eaistence of an 
ancient custom—A question of mixed lary and fact. 

Where a shebait of a Hindu temple leased out on permanent, cowle, a housa 


site belonging to the temple on which there were some ruins and which was not ' 


fetching any income, on a premium of Rs. 98-12-0 to the trustees of another charity 
~ and the succeeding shebait sued fora declaration that the permanent lease was 
` invalid and for recovery of possession of the site ‘after bea aa the “eee 
which the lessees had erected on the site. i 

Held, the grant of a lease-in perpetuity of debutter lands at`a fixed rent 
requires to be justified by unavoidable necessity ; and an absolute alienation of the 
_ property in perpetuity in consideration ot a premium also requires to be justified 
by the same kind of necessity. ` - 5 


The power of the manager of an infant heir to’ whose position that of ‘i 
shebait is analogous, to charge an estate not his own is under the Hindu Lawa 
limited and qualified power. It can only be exercised rightly in acase of need or 
for ‘the benefit of the estate: It is impossible to give a precise definition of the 
expression ““ benefit to the estate ” so as to be applicable to all cases. The preger- 
vation of the estate from extinotion, the defence against hostile litigation affect: 
ing it, the protection of it of portions from injury or deterioration by. these and 
such like things would be obviously benefits. Š 

„A shebait would not be justified in selling debutter land solely for the purposé 
of getting capital to embark on a'money lending business, however ‘attractive and 
lucrative money lending may be. ; pane 

Where there is no. deed of endowment, the rules according to which’ the pro- 
porty and its income are to be dealt with in order to carry out-the intention- of the 
original .endower can only be ascertained by inference from the practice proved by 
evidence, to have been followed in the particular‘case. But- these rules, sò to be 

ra en A See 


. ' * Ist and 2nd February, 1917. tid: ahs 
See (1910) 20 M. È. J. 969 : I. L, R. 84 M° “685. 
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inferred must not be inconsistent with or rapugnant to the very nature and 
purpose of the endowment. If, for instance, the worship of the idol in the temple 
be intended to be perpstual, the preservation and use of the dedicated property to 
support and maintain that worship, must bs assumed to have been intended to be 


, Perpetual. A rule, therefore which would authorise and empower the shebait of 


such a temple, ‘arbitrarily and at his own mere will and pleasure to alienate the 
dedicated property either bit by bit or en bloc would be so repugnant to the 
whole purpose ‘and object of the endowmert that it could not rationally be held 
to embody the intention of the original endower. 


The existence of an ancient custom is 2 question of mixed law and fact. To 
find an ancient custom, the judge has first io find what were the things- actual- 
ly done in alleged pursuance of custom and then has to determine whether these 


facts so found satisfy the requirements of tha law. This latter is a question of 
Jaw and not of fact. : 


Appeal against a decree of the Madras High Court, reversing 
a decree of the Additional Subordinate J udge of Madura and 


- restoring a decree of the District Munsif of Sivaganga. 


The facts of the case sufficiently appear from their Lord- 
ships’ judgment. .The suit was brought by the respondgnt as 
Shebait of the Subramaniaswamy Devastanam, to set aside the 
alienation in perpetuity of certain land made in consideration of a 
premium by his predecessor. The District Munsif of Sivaganga 
held that such alienation was absolutely beyond the competency- 
of the Shebait and decreed the suit. On appeal the Additional’ 
Subordinate Judge reversed this, decision, holding that by local 
custom or usage the head of the temple could grant permanent 


leases for housebuilding and that the particular lease. impeached 


was an act of prudent management. Respondent preferred a 
second appeal and the Higk Cours (Wallis and Krishnaswami 
Aiyar, JJ.) restored the original decree: 


Hence this appeal. 
` De Grauyther K. C., with him Dube, for Appellants :—The 


‘whole question here is whether the lease impeached was prudent. 


To decide this it is necessary to consider the circumstances how and 
why was the lease made. We have findings that it was in fact 


„prudent, but respondents impeach it as being beyond the Shebait’s 


power whether prudent or not. 


[Sir Erle Richards : I don’t admit it was idea but my con- 
tention is that it was ultra vires]. 


a 


[Lord Parmoor: In this country you have consecrated land, 
which is not being used, but which you cannot alienate. | | 
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As to the powers of the manager of a Mutt, see Prosun 
Kumari Debya v. Goléb Chand Baboo 1, Konwur Doorganath Roy 
v. Ram Chunder Sen 2. In the first case it--was laid down by ths 
Board that although a grant in perpetuity by a Shebait would ke 
prima facie a breach of trust, it might be warranted : 


. (1) by the terms of the original endowment, (2) by usage œ 
(3) was in some way beneficial to the interest of the trust. Al 
three of these grounds are found here. 

‘The High Court has held that the evidence of usage is nct 
' sufficient to support a custom. Their main ground ‘is that the 
earliest instance of permanent lease is in 1870 ; but this is incor- 
rect, as there is filed a lease of 1856 reciting the custom. Apart 
from this they had no jurisdiction to set aside the Subordinate 
_ Judge’s finding that the custom exists : it is a finding of fact and 
binds them. | i 

-In some of the cases it is said such a leage can only be sup- 
ported by “ necessity ”. Necessity is a relative term : I submit -t 
is sufficient that the alienation is for the. benefit of the estate. In 
Murugesam Pillai v. Manikkavasaka 8, it was held that tke 
Shebait can charge Mutt property for litigation affecting the Mutz. 

(Viscount Haldane :—A trustee is entitled to his costs, charges 

“and expenses, and when he has incurred them he can get them 
out of the estate. | 


The Pandara is not a trustee but a manager. The real analogy 
‘is that of the guardian of a minor. The’ term’ “ Necessity ” -s 
taken from Hunooman Persaud Panday v. Munray Koonweree |, 
: where Lord Justice Knight Bruce (at pp. 423 &c.) discusses at 
i length the powers of the managėr'for an infant heir. i 

In recent cases this Board has invariably laid down that tke 
true test of a Shebait’s powers is whether the acts would be upheld 
if he were the guardian of an infant. 7 

[Counsel then went into the facts.to show that the lease wes 
an act of good management. | 

[Sir Erle Richards: This question of necessity is a questicn 
of fact. It was not raised in the pleadings or in the Gourts below 
and is not now open.] _ 

Of the cases on which the High Cora relied as establishirg 
that the manager of a temple cannot grant a permanent lease 


1. (1875) L. R. 2 I A. 145. 2. (1876) L. R. 4 I. A. 52. 
8. (1917) LL.R. 40 M. 402; 82 M.L.J. 869. 4. (1856) 6 M. I. A. p. 893. 
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S. P. R. S. Mayandi Chettiar v. Chokkalingam Pillai 1, besides 


that it was ex parte, is not really in point! - The question decided 


¿was whether the parakudis hada permanent tenure and it: was 
-held that they had not. The operative part of the judgment 


begins at p. 92: the remarks at p. 88 are obiter dicta. 


In Abhiram Goswami v. Shyama Charan Nandi 2, the village 
leased was the whole endowment, and the: disposition was held 
invalid on that ground. ' 

Reference was also msde to Shibeshwari Debi v. Mathur- 
anath Achaiji 3: Vidyapura Tirtha Sium v. Vidyanidhi Tirtha 
Swami 4, ° 

` B. Dube, followed — Under the usage of the Mutt the Mohant 


-had power to make these leases. The Subordinate Judge's finding 
‘is final: 9. 584 of the Civil Procedure Code (Act XIV of 1882). 


An issue was specially fixed:—“ Is it customary in the Anjukoil 
Devastanam to grant perpetual cowles.” The Munsif finds “ that 
from a very long time permanent lzases of temple land arefbeing 
granted and that the lessees are in undisturbed possession thereof.” 

_ [Viscount Haldane: He just stops short of finding a custom. | 


` From the evidence I ask the Board to infer that the rules of 
the mutt authorised the, Mobant to do this.” 

[Viscount Haldane: ‘The Munsif finds a practice nob amount- 
ing to a legal custom.] 5 

[Lord. Atkinson : He finds a practice. ‘He says it is contend- 
“ed that it isa custom, but that if it were a: custom it would be, bad 


“custom. ] 


The case isan appeal, to ‘the baia jorden of the 
Court. The Court can grans relief if it thinks fit. Here we have 
‘incurred expense in putting up a building. 

Both Courts have found that the Mohant’s action was rea- 
sonable and prudent. The Mohant’s powers are “Very wide. 
‘Sammantha Pandara v. Selappa Chetti 5, 

We were purchasing in good faith, and’ are protected by 
S. 51 of the Transfer of Property Act. The power of alienation 
now impeached has in fact been exercised in great many cages, 
and much hardship will resulé from its being held invalid. 


1. (1904) L. R. 31 I. A, 88=41 M. Ù. J. 200. 
a. (1909) D. R. 86 I. A. 148=19 M. L. J. 580. ; 
8. (1869) 18 M. I. A. 270, 276. 4. (1904) LL R.27-M. 435514 M.L.. 105 
5. (1879) LL.R , 2 M. 176, at p, 179, 
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It has. been frequently laid down that no hard and fast doctrine 
“can be applied to Mutts, and that the usage of the particular mutt 
stands as the law therefor :—Ram Perkash Das v. Anand Bas 1. 


Sir Erle Richards K..C., d. Kenworthy Brown for the 
respondent were not called on. 


Their Lordships’ judgment was delivered (March 22nd, 1917) by 


Lord Atkinson—This is an appeal against a decree of the 
High Court of Judicature at Madras, dated the 18th October, 1910, 
which reversed a decree dated the 10th August, 1908,.of the Addi- 
tional Subordinate Judge of Madura, and restored that dated the 
30th June, 1906, of the District Munsif of Sivaganga, promenoed 
in the original suit No. 10 of 1905.. 


In the village of Kunnakudy, in the district of ee 

- there are several Hindu temples ; one of these, styled the Subra- 
maniaswamy Devastanam, has been endowed, for the religious 
servige of the idol, with certain lands in and about this village, 
including a building site situate in one of the streets of the village, 
upon which site, in and previous to the year 1897, some ruins 
stood. The Shebait of this temple is represented by the respon- 
dent. ` Should the-property, the subject of such an endowment as 
this, have been formally dedicated to the Deity or the idol for 
worship in the temple by a deed of endowment it would presuma- 
-bly contain directions as to the mode in which the property is to 
be used, and its income applied for the particular religious or 
charitable purposes mentioned in the instrument. - But where, as 
in the present case, no deed of this kind is forthcoming, the rules 
according to,which the property and its income are to be dealt with 
in order to carry out the intention of the original endower can only 
_be ascertained by inference from the practice proved by evidence 
to have been followed in the particular case (Ram Parkash Das v. 
Anand Das-1). But these rules, so to be inferred, must not in their 
Lordships’ view be inconsistent with or repugnant to the very 
nature and purpose of the. endowment. If,. for instance, the 
worship of the idol in the temple be intended to be perpetual, as 
it could hardly fail to be, then the preservation and use of the 
dedicated property to support and maintain that worship must, 
they think, be assumed to have been similarly intended to be 
perpetual. A rule, therefore, which would authorise and empower 


1. (1916) L.R. 481. A. 78, 7681 M. L-J. 1. 
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the Shebait of such a temple, arbitrarily, at his own mere will 
and pleasure to alienate the dedicated property, either bit by bit or 
en bloc, would be so repugnant to the whole purpose and object of 
the endowment that it could not, in their view, be rationally held 
to embody the intention of the original endower. 

In the year 1897 no rent was received out of-this site; the 
ruins upon it had become a nuisance. Proceedings before the 
magistrate to abate the nuisance were either pending or about to - 
be taken. It would, according to the report of one of the Shebait 
officers, have cost more than 200 rupees to have had the site 
walled round so as to prevert access to it by the public. In that 
state of things K.P.L.S. Pa‘aniappa Chetty, one of the appellants, 
on the 6th April, 1897, appiied to the then Shebait for the grant 
of a perpetual Cowle of this site at the rent of rupees 1-8-0 per 
annum for the purpose of eracting thereon buildings for an Anna- 
thanam Mutt. Other offers were apparently made for the 
acquisition of the site. They were, no doubt, considered by the 
existing Shebait, and his advisers; but on the 14th April; 1897, 
a perpetual Cowle was, in consideration of the sum of rupees 
93-12-0 paid as a premium, granted to the two appellants 
for the purpose of erecting buildings thereon “for the said 
Annathanam Matam Charity.” The charity contemplated 
was the erection of a kind of rest house for pilgrims passing 
through the village, irrespective of the consideration from whence 
they came or where they were proceeding to, and equally irrespec- 
tive of whether or not they worshipped in the temple, or desired 
so to do, or contributed in any way to its maintenance. It was, 
therefore, a charity not in any sense subsidiary to or connected 
with the temple or the religious services performed therein, but 
was an entirely separate and independent charity, of a wholly 
different kind and character, to the support or maintenance of 
which none of the dedicated >roperty or its produce could as an 
act of charity be legitimately applied. l 


The suit out’ of which this appeal has arisen was instituted 
by the respondent, the present Shebait, against the appellants 
impeaching the Cowle so granted to them by his predecessor, and 
praying that, amongst other things, it might be declared to be 
invalid as being, im effect if not in form, an alienation’ of the 
absolute interest in a portion of the immovable property dedicated 
to the services of the temple, for the purposes of an alien charity; 
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and further praying that: the: appellants might be directed to 
demolish all the building erected by them upon this site, to remove 
all-materials from it, to restore it to its original condition, and tc 
deliver up possession of it when so restored to the respondent. Ir 
the Courts in India the. appellants made the case that they hac 
acquired this site in the year 1880 from one Samier, and that il 
was not the property of this Mutt at all. That case was found by 
these tribunals to be false. Having regard to the documents 
proved in evidence, it could not well be found to be otherwise. 
That case was not put forward in argument on this appeal, so that 


the main question for the decision of the Board is whether the - 


perpetual grant made by this Cowle of the 14th April, 1897, was, 
having regard to the evidence given in the case and the findings of 
the Munsif and the Subordinate Judge thereon as against the 
respondents, a valid disposition of the described. portion of the 
immovable property of this Mutt. Their Lordships did not 
undeystand Mr. De Gruyther to contend on behalf of the appel- 
lants that the Shebait of the temple, such as that in this case, has, 
by virtue of his office, an absolute and unrestricted power to 
alienate the immovable property with which the temple is endowed, 
arbitrarily at his own will and pleasure, under any or all circum- 
stances. His contention, as their Lordships understood it, was 


this : that the Shebait was not the owner of these lands, but stood ' 


towards them in a relation somewhat similar to that in which the 
guardian of an infant stands to the lands of the infant, and had 
similar powers of management and control ; and that, accordingly, 
the Shebait has power and authority to alienate the lands in cases 
of necessity or for the benefit of the estate of the Mutt, and also 
power to carve derivative interests out of them. In support of 
this contention he cited the three following authorities amongst 
others: Hunooman Pershad Panday v. Munraj Koonweree 1, 
Prosunno Kumari Debya v. Golab Chand Baboo 2 and Konwur 
Doorganath Roy v. Ram Chunder Sen and others 8. 


It is necessary in order to ascertain the sense in which such 
general and elastic terms as “necessity” and “benefit of the 
estate” were used in these authorities to examine the facts in 
reference to which the terms were used. In the first case a certain 
mortgage executed by a Ranee in her character, as was found, of 
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the guardian of her infant son and manager of his estates, was 
impeached. By it these estates were charged with the payment 
of a debt due by the deceased father of the infant tothe mortgagee, 
and already secured upon the property ; and also charged with the 
payment of a sum advanced by the mortgagee to be applied in 
payment of the arrears of revenue due to the Government in rek- 
pect .of these estates, and thus save them from sequestration. 

There was no suggestion that the debt of the infant’s father was 
contracted for illegal or immoral purposes. It was not disputed 
that according to Hindu lawa son is bound to pay his father’s 
debts if not of this character, and that the ancestral property 
descending to the son‘may be charged by him with payment of 
them. Well, itis clear thas no greater benefit could well be 
conferred upon an ‘estate than to save it from extinction by 
sequestration, the payment of the arrears of revenue by the 
mortgagee was therefore in the nature of salvage expenditure. 

The case was not finally decided by the Board. It was sentback 
to the Court below for further enquiry on some of the many points 
raised ; but to prevent a further miscarriage Lord Justice Knight 
Bruce thought it right to staze the general principles to be applied | 
to its final decision. His wards so.much relied upon, Beets at 
p. 423, run as follows :— 

“The power of the manager for an infant heir to charge an estate not his own 
is under the Hindu law'a limited aad qualified power.: It can only be exercised 
rightly in a case of need or for the benefit of the estate. But where, in the parti- 
cular instance, the charge is one shat a prudent owner would make in order to 
benefit the estate ihe bona fide lender is not affected by the precedent mismanage- 
ment of the estate. The actual pressure, on the astate, the danger to be averted, 
or the benefit to be conferred upon it in the particular instance, is the thing to be 
regarded.’’ h 

He continues at p: 494 — 


“ Their Lordships think thay the lender is bound’ to enquire into the 
necessities for the loan, and to satisfy himself, as well as he can, with reference to 
the parties with whom he is dealing, that the manager is acting in the particular 
instance for the benefit of the estate. But they think that, if he does so enquire 
and aots honestly, the real existence of an alleged sufficient and. reasonably cre- 
dited necessity is not a condition p-ecedent to the validity of his charge, and they 
do not think that under such circumstances he is bound to see to the application 
of the money.’ ri 


In that particular case in reference to which this language 
was used the “ necessity ” ‘for the loan would appear “to be plain 
and imperative, the benefit to the estate,. the preservation of its 
existence, obvious. Moreover,-the:-transaction impeached was not 
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an absolute alienation of property, but merely a pledge of it which 
might at any time be redeemed. The case in no way resembles 
the present case. -In the second case the Rajah Baboo, the 
Shebait of an idol, a man of profligate habits, having spent the 
income of the debottar property on his own pleasures, borrowed 
a sum of 4,000 rupees from the respondent, and, by a bond 
and rahinama, pledged the debottar property for the payment 
of this sum. In both these securities it was stated that the 
money was borrowed for the services of the idol and the 
expenses of the temple. The Zillah. Judge before whom the case 
was tried held as a fact that the money had been borrowed and 
expended for these purposes. Two decrees were obtained by the 
respondent, the lender, against the Shebait, each directing that 


the debt should be paid by the Shebait personally, or else be _ 


realised out of the profits of the debottar land. The appellant, 
the successor in office of Rajah Baboo, instituted a suit to set 
aside these decrees and have the debottar property released from 
an attachment issued in execution of them. The point decided 
was that the decrees, being untainted by fraud or collusion, and 
having been passed after the necessary and proper issues had been 
raised and determined, had the force of judgments of a competent 
Court; and were binding on the appellant, the succeeding Shebait, 
who was a continuing representative of the idol’s property. 
Though the question was not raised whether the debottar lands 
themselves could be sold under the abovementioned decrees, the 
passage from the judgment of Knight Bruce, L. J., above extracted, 
was quoted, and some observations were miade by Sir Montague 
E. Smith, who delivered the judgment of the Board, touching the 
alienability of debottar land, which have been wuni upon. First, 
the learned Judge said :— 


“ There is no doubt that as a general rule of Hindu Law, property -given for 
the maintenance of religious worship and of charities conneoted with it is 
inalienable,” 


and then after quoting a passage from the judgment of Lord 
Chelmsford in a case to be Preson referred to, he, at p. 151, 
` proceeds thus :— , 

“But notwithstanding that property devoted to akas purposes, is; asa 


rule, inalienable, it is in their Lordships’ opinion competent for the Shebait of: 


property dedicated to the worship of an idol, in the capacity as Shebait and 

manager of the estate to incur debts and borrow money for the proper expenses 

of keeping up the ‘religious worship, repairing the temples or other possessions 
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of the idol, defending hostile litigious attacks and other like objects. The power 
however to incur such debts must te measured by the existing necessity for incur- 
ring them. The authority of the Shebait of an idol’s estate would appear to be 
in this respect analogous to that of she manager for an infant heir as defined in a 
judgment of this Committee deliverad by Lord Justice’ Knight Bruce.” 


“On the next page he adds :— 


“It is only in an ideal sense fhat property can be said to belong to an idol; 
the possession and management of it must, in the nature of things, be entrusted 
to some person as Shebait -or manager. It would seem to follow that the person 
go entrusted must of necessity be empowered to do whatever may be required for 
the service of the idol and for the benefit and perservation of its property at least 
io as great a degree as the manager of an infant heir. ‘Ifthis were not so the 
estate of the idol might be destroyed or wasted and its worship discontinued for 
want of the necessary funds to preserve and maintain them.” 


“In the last case the grandmother of the appellant executed 
a mokurruri pattah to a certain person, predecessor in title of the 


_ respondents, of certain lands, receiving a premium of 1,900 rupees 


and reserving the substantial rent of 325 rupees per month. 
She subsequently, by an instzument styled in the judgment a bill 
of sale, in consideration of tke sum of 1,700 rupees, conveyed to 
a' person’ therein named 30C rupees per month, portion of the 
rent so reserved. In the first of these documents it is in effect 
stated that the temple named was out of repair and the premium 
paid was required by the grantor to put it into repair, and to 
procure various other A requisite for the service of the idol. 
And in the second it was stazed that the Ranee, the grantor, had, 
“agreeably to the instructions of her late husband, commenced 
to-build certain temples named in the deed and others, but being 
in want of funds was unable to carry out her husband’s instruc- 
tions.” The suit was brought to have these instruments ‘set 
aside, on the ground that the -and alienated was debottar property. 


Whether ,it was so or not was the main issue in the case, 
It was held by this Board that it was not debottar property at 
all. No proof whatever was given that the statements contained 
in the deeds were true in fact, and the observations contained in 
the judgment of the Board a; pages 62 and 64 of the report are 


based upon the suppositions shat the land granted was in fact 


debottar land and that the afcresaid statements were in fact true.’ 
On these assumptions the alienations were considered to be 
justifiable. At page 64 ‘of me report the following passage will 


= 


be found :— ` 
“Here it cannot be said the grans of a mokurruri pattah was an improvident 
way of raising money, if it were necessary to do it at all. It still left a rent for 
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the sustentation of the idol, and if the transaction be bona fide the subsequent 
sale of part ‘of the rent was justified by the imperious necessity of finishing the 
temple which had been commenced.” 


So: that the only specific ‘point touching the present case 
actually decided in these three authorities was this, that a debottar 
estate may be mortgaged to secure the repayment of money 
borrowed and applied to preyent its own extinction by sequestra- 
tion. No indication is to be found in any of them as to what is, 
in this connection, the precise nature of the things to be included 
under the description “ Benefit to the Estate.” It is impossible, 
their Lordships think, to give a precise definition of it applicable 
to all cases, and they do not attempt to do so. The preservation, 
however, of the estate from extinction, the defence against hostile 
litigation affecting it, the protection of it or portions from injury 
or deterioration by inundation, these and such ‘like things. would 
obviously be benefits. The difficulty is to draw the line as to 
what are, in this connection, to be taken as benefits and what not. 
Threé authorities have’ been cited which establish that it is a 
breach of duty on the part of a Shebait, unless constrained thereto 
by unavoidable ‘necessity, to grant a lease in perpetuity of debottar 
lands at a fixed rent, however adequate, that rent may be at the 
time of granting, by reason of the fact: that by this means the 
debottar estate is deprived of the chance it would have if the rent 
were variable, of' deriving benefit from’ the enhancement in value 
in the future of the lands leased. These authorities are Maharanee 
Shibessuree Debta v. Mothooranath Acharjt 1; Seena Peena Reena 
Mayandi v. Chockkolingam Pillay and Others 2; Abhiram 
Gosawmi and Another v. Shyama Charan Nandi and Others 8. 

No doubt these cases dealt with agricultural lands, but no 
reason can be suggested why the principles they establish should 
not apply to a building site situate in the street of a village, as is 
. the site in the present case. It may appreciate i in value just as the 
land may. Moreover, if for the reasons above mentioned the 
grant of a lease in perpetuity of debottar lands at a fixed rent 
requires to be justified. by unavoidable necessity, it is difficult to see 
why an absolute alienation in perpetuity of the same kind of land 
in consideration of a premium should not equall y require ‘to be 
justified by ‘the same kind of necessity, since it brings about ‘quite 
as completely the same prejudicial results. It has been urged on 


1 (1869) L. R. 13 M. I, A. 270, 275. 
2.. (1904) L. R. 31 I. A. 83, 88=14 M. L. J. 200. 
3, (1909) L R. 36 I. A, 148, 165=19 M. L. J. 530. 
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behalf of the appellants that the premium of rupees 93: 12: 0 if 
lent or invested at interest in India would bring in an income of 10 
rupees per annum ; that a rent of 10 rupees per annum would be 
quite an adequate rent for this site; that the Cowle of the 14th of 
April, 1897, must therefore oe regarded as a grant in consideration 
of a sum equal to the capitalised value of this adequate rent, and 


that the charity will therefore be benefited by a transaction which 


put at the Shebait’s disposal a sum capable of being so profitably 


used. But attractive and lucrative as money-lending may be in 


India, it is needless to point out that a Shebait would not be jus- 
tified in selling debottar lane sdlely for the purpose of getting capi- 
tal to embark in the money-lending business. And no authority 
has been cited giving any countenance to the notion that a She- 
bait is entitled to sell debotzar lands solely for the purpose of so 
investing the price of it as tc bring in an income larger than that 
derived from the probably safer and a more stable property, 
the debottar land itself. a. 

So much for the “ beneft to the estate ” of the charity alleged 
to result from’ this transaction. Next, as to the imperative neces- 
sity constraining the’ Shebait to enter into it. There is nota 
suggestion that he needed tkis sum of rupees 93: 12: 0 for any 


of the purposes of the charity he managed. Neither is there any 
proof that any effort was made to lease this site for a term, or even 


grant it in perpetuity, at a veriable rent. 
From the letter of the first appellant, dated the 6th April, 


1897, it would appear that he was quite willing to pay an annual 
rent for it. No doubt the rent offered was very small, apparently 


because he bound himself to ase the building to be erected for an’ 


Annathanam Mutt. But as that was a charity separate and dis- 
tinct from, and unconnected with, the temple and the worship of 
its idol, this obligation could not furnish any proper ground for ° 
accepting from hima lesser rent ora smaller premium than 
should be demanded from on3 not so bound, because a Shebait is 
not entitled to, alienate part of the endowment of his own charity 
to enrich another and altogether separate and alien charity. The 
grant of the Cowle may have been an easy and convenient way of 
getting the nuisance upon the site abated; but in their Lordships’ 
view the evidence does not establish that the Shebait was constrain- 
ed by any necessity (as that term is in such a connection under- 
stood) to make this grant, or taat any benefit accrued to the charity 
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estate from the making of it. If the matter stood thus, their 
Lordships would be clearly of opinion that the Cowle was, as 
against the successor in office of the grantor, invalid, and that the 
appeal must fail. ; | 

It is contended, however, that the Munsif has found that 
there prevails in this village, and presumably in the surrounding 
district, at all events in this village, a local custom authorising and 
empowering a Shebait to doas against his successor what the 
ordinary law, as settled by the above-quoted authorities say he 
cannot legally do, namely, alienate debottar lands at a fixed rent or 
in consideration of a premium, whether he be constrained so to do 
by some necessity or the contrary, and whether the alienation be 
a benefit to the debottar estate or not. This is a custom entirely 
modifying the law. Their Lordships are of opinion that no such 
custom has been established here. 

It has, however, been pressed on behalf of the appellants 
that there are two findings: one by the Munsif, and one by the 
Subordinate Judge, who agrees with him that the ancient custom 
relied upon has been proved, and that, as that is an issue of fact, 
it must be accepted. No doubt two findings upon questions of 
pure fact must be accepted by this Board, but questions of the 


existence of an ancient custom are generally questions of mixed. 


law and fact; the Judge first finding what were the things actually 
done in alleged pursuance of custom, and then determining 
whether these facts so found satisfy the requirements of the law. 
This latter is a question of law—not fact. The second answer is 
that neither of these Judges has found that any ancient custom 
such as modifies the law existed in this locality. The Munsif sets 
out, at p. 212 of the record, the, „finding he arrived atin these 
words :— 


“I must find that for.a very long time permanent leases. of temple land are 
being granted, and that the alienees are in undisputed possession thereof. e 


The Subordinate Judge, at p. 230, states his ee in these 


words :— 

“If custom were needed to justify such a grant, the District Munsif haa 
found upon the evidence (and I agree in his finding) that such local usage does 
obtain in the village in question. The oustom is perfectly reasonable, and is not 
opposed to publio policy. ’ 

There could scarcely be a more glaring instance of the mis- 
application of the word custom, or a more remarkable instance of 
forgetfulness of essentials of a custom which modifies the ordinary 
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Their Lordships are clearly .of opinion on all the points raised 
that the decision appealed from was right and should be affirmed, 
and this appeal be dismissed; and they will “humbly address His 
Majesty accordingly. 

The appellants must pay the costs here and below. 

Solicitors for Appellant :—Douglas Grant. 

Solicitors for Respondent :—Chavman-Walker and Shephard. 

A. P. P. 


PRIVY COUNCIL. 


PRESENT :—Visoount HALDANE, LORD SHAW,. SIR JOHN 
EDGE AND MR. AMEER ALI, 
Sahu Ram Chandra and another Appellants* 
v. ; i 4 
Bhup Singh and others -... Respondents. 


Hindu Law—Mitakshara—Joint family vroperty—Father’s powers c f'lisposi- 
tion—Mortgage or sale for an antecedent debt only valid if there ba real dissociation 
in fact-Pious obligation of sons and g-andsons to discharge father’s debts only arises 
on father’s death—Legal necessity—Burden of proof. 

Under the law of the Mitakshara, the jcint family property cannot be the 


- subject of a gift, sale or mortgage’ by one coparcener except with the consent, 


express or implied, of all the other coparceners. 

The father, in his capacity of manager and head of the family, is at liberty 
to affect or dispose of the joint family property for estate or family necessity, but 
otherwise he has no power of sale or mortgaga except for an antecedent debt. 

A borrowing made on the occasion of the grant of a mortgage is not such an 
antecedent debt. The exception applies only to the case when the debt has been 
incurred irrespective of the credit obtained from the joint family property. In 
order to validate a mortgage for an antecedent debt not only antecedency in time 
but real dissociation in fact is required. ' 

The obligation of religion and pisty which is placed upon sons and grandsons 
under the Mitakshara Law to dischatge their progenitors’ debte, does not attach 
while the said progenitors are alive. : ' 

The doctrine of onus probandi, in cases where legal necessity is alleged, is 
largely based upon the necessity of protecting the rights of third persons. There 
is no hard and fast rule, and the presumption proper to ba made must depend 
on the circumstances of each case. In the present case where the mortgagees sued 
after 27 years, nothing having been Cone on tha mortgage in the interval. 

Held, that the onus of proving legal necessity had been properly laid on 
plaintiffs. 


Appeal from a decree of the Allahabad High Court (Sir Henry 
Richards, C. J. and Lyle, J.,) confirming a decree of the Subor- 
dinate J udge of Mainpuri. 


* 26 and 26 January, 1917. 
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Bhup Singh (defendant No. 1) was father or grandfather of 
the remaining defendants. Defendants were a joint Hindu family 
of which Bhup Singh was the head. In 1882 Bhup Singh hypothe- 
cated to Thakur. Churon Singh one biswa zemindari share in 
Mouza Pendat, which share was the property of the joint family. 
In 18838 he mortgaged the said property to one Bhagirath for 
Rs. 200 bearing interest at Re. 1-8 per mensem. The mortgage 
deed recited that he did this “to meet his necessity.” In 1884 he 
again mortgaged the said property to plaintiff Sahu Ram Chandra. 
In 1898 the latter sued on his mortgage and got a mortgage 
decree subject to his redeeming Bhagirath’s mortgage, the amount 

“due to whom was then fixed at Rs. 200 principal and Rs. 37-10-0 
interest. Sahu Ram Chandra paid this, and the mortgage deed 
in favour of Bhagirath was thereupon made over to him. i 


Plaintiffs sued on this latter mortgage in 1910 and alleged, 
notwithstanding the above, that nothing had been paid and that 
the aypount due was Rs. 22,131-9-0. They valued the suit how- 
ever at Rs. 15,000 only, on the allegation that the mortgaged 
property was not worth more. They alleged that the loan was 
taken “to meet lawful necessity.” This defendants denied. 
Defendants also set up a settlement of the whole matter. 


The Subordinate Judge disbelieved the defendants’ evidence ` 


as to this settlement, but he held that the burden of proving 
necessity was on plaintiffs and that they had failed to discharge it. 
He dismissed the suit. o 
Plaintiffs appealed to the Allahabad High Court, but their 
appeal was dismissed. They therefore preferred the present 
. appeal to the Privy Council. 
` De Gruyther, K. C., and W. A. Ratkes for Appellants. 
Respondents did not appear. 


De Gruyther, K. C., for Appellants : My ene are (1) 
A son is bound to pay his father’s debt unless it is contracted for 
immoral purposes (2) A father can dispose a ap property for 
an antecedent debt. - 


The Courts in India have differred as to what is an antece- 
dent debt. Where there is a mortgage there is a loan ; the mortgage 
in question was a simple mortgage ås defined in S. 58 (b) of the 
Transfer of Property Act, and notas in England a conveyance 
subject to the right to redeem. 
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. It has been found the mortgage was not a necessity, and it is 
on the question as to the onus of proving necessity that the case 
has hinged in the Lower Courts : but it does not really turn on 
necessity at all. What I rely on is the second ground of appeal to 
the High Court, that quite irrespective of necessity “it was for 
the sons and’ grandsons of Baup Singh, the mortgagor, to set and 
prove the invalid nature of the debt before they could resist the 
claim for sale of the property. ” 


There is no doubt whatever that the father can sell the 


family property outright foz his antecedent debt; the point is. 
whether he can mortgage it. The High Court on the authority of 


` Chandr adeo Singh v. Mata Prasad 1 have ‘held he cannot, they 


held that a debt is not antecsdent ~ if it is incurred at the time of 
the mortgage. ” I submit this view is wrong, and that a mort- 
gage is necessarily for an antecedent debt. 

The Indian decisions have turned on the view uka by the 
various High Courts as to ths effect of the ‘language used by this 
Board. 

Reference was made to Maheshur Dutt Tewari v. Kishen 
Singh 2; Kishun Pershad Chowdhri v. Tipan Pershad Singh 3; 
Babu Singh v: Behari Lal 4; Chidambara Mudaliar v. Kootha- 


. perumal 5; Venkataramana Pantulu v. Venkataramana Doss 


Pantulu. 6; Dattutraya Vishun Dhamankar v. Vishun Narayan 
Dhamankar 1. 

That a mortgage foran antecedent debt can be enforced, 
appears from this Board’s judgment in Bhagbut Pershad v. 
Musummat Girja Koer 8, where the question was whether the 
burden was on the sons to prove the immoral nature of the debt 
or on the mortgagee to prove necessity, and it was held, the ` 
former. The foundation of she obligation is the pious duty of the 
son to pay his father’s debts. The subject is discussed in 9. 3038 of 


. Mayne’ Hindu Law, and the following decisions of this Board are 
“in point. Hunoomanpersauc v. Mussummat Babooe Munraj Kon- 


waree 9, which laid down two propositions (1) that the son is 


“bound to pay the father’s debts (2) that the father can. mortgage 





1. (1909) I. L.R. 31 A. 176 F B. 2. (1907) I. L. R. 840. 184. 

8. (1907) I.L R. 840. 736. 4, (1908) I. L. R. 80 A. 156. 

5. (1908) I. L. R. 27 M. 8326—14 M. L. J. 181. 

6. (1905) I. L. R. 29 M. 200=16 M. L. J. 69. 

7. (1911) I. L. R.86 B. 68. ‘8. (1888) L. R. 16 I. A. 99. 
9. (1£56)6 M. I. A. 393. - 2 
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the family property to discharge his own debts. | Brahan Lal v, 
Kanta Lal 1; Suraj Bunsi Koer v. Sheo Prashad Singh. 2, ;. Mus- 
sammat Nanomi Babuasin v. Madun Mohun 3; Memik shi 


Naidu v. Immudi Kanaka *; Rat Babu Mahabir Pershad Y., 


Rai Markunda Nath Sahai 5, 


The Full Bench decision of the -Allahabad High Ga in 
Chandra Deo Singh v. Mata Prasad 6, reviews all the decisions 
Up to that date. That decision itself was a decision of three J udges 
against two. The question has sometimes been treated as one of 
burden of proof, I submit it is not so -much thet, as a question 
of what you have to prove. 


[Viscount Haldane: The point raised i Stanley, c. J., as 
whether a mortgage for an immediate advance is more of the 
nature of an alienation or of a debt.?]- 


| The cases are all foundéd on the sons’ liability to pay debts, 
not on the liability to pay antecedent debts. I contend that. in 
every, mortgage there. is an antecedent debt, but if that be held 
against me, I contend further that the distinction of debt and ante- 
cedent debt is immaterial. Ifa sale is for debt of course the debt 
must be antecedent : ` it.does not follow that a mortgage is invalid 
because the debt is not antecedent. In Babu Singh v. Behari 
Lal 1 and in Dattatraya Vishun v. Vishun Narayan 8, there was 
no antecedent debt, yet the mortgages were enforced against the 
sons: the latter decision of the Bombay High Court is subsequent 
to'the Allahabad Full Bench decision from the principle of which 
this is practically an appeal. 


[Viscount Haldane: Is there any decision of ‘this Tord 
which treats the bond in a mortgage as an antecedent debt ?] | 


Not where the point has been specifically raised. But it has 
in fact been so treated in Bhagbut Pershad v. Musswmmat Girja 
Koer 9 and in Meenakshi Naidu v. Immudi Kanaka Ramayya 
Gounden 4. 


The question now at issue was: E by a Full: Bench .of 
the Calcutta High Court in Luchman Das v..Girdhur Chowdhrit0 
and decided against me. That decision was followed in - Calcutta 





1. (1874) L. R. 1.1, A. 821. g. (1879)'I. L. R. 6 I~ A. 88, 104; ` 
- 8. (1885) L. R. 18 I. A.l. X 4 (1888) LiL. R. 16 I-A] 

6. (1889) L. R: 17 I A. 11. ` 6. (1999) I. D, R. 31 A. 176. i 

7. (1908) I. L. R. 80 A. 166. 8. (1921) I. L. R. 36 B:.68.. 

9. (1888) L. R. 15 I. A 99. 10. (1880) I. L R. 50. 155, 
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till Maheshwer Dutt Tiwari 7. Kishun Singh 1, where the J udges 
held that: it had been overruled by later dece ona of the Privy 
Council.” 


Another Bench of the same High Court however, in Kishun 
Pershad Chowdry v. Tapan Pershad Singh 2 dissented from the 
latter decision, and held that {he old Full Pench, decision was still 
binding on them... The point really is, whether there is a debt for 
which the sons are liable. “As to the form of the action in such 
cases, see Badri Prasad v. Madan Lal8 The Action is brought 
against the father (p. 82) to enforce the mortgage, and the sons 
are joined under S. 85 of the Transfer of Property Act as they 
have an interest in the mortgaged property -and in order: that 
further proceedings in execution may bind them. The view of 
the Calcutta High Court is that thers should be a personal money 
decree. Turning to the Madras decisions, Venkataramana 
Pantulu v. Venkataramana Loss Pantulu 4 merely follows, with- 
out any additional reasoning the decision in Sami Ain yyangar v. 
Ponnammal 5 which. was dissented from i in Chidambara Muda- 
liar v. Koothaperumal 6. 


[Lord Shaw:—This Boaré’s decisions deal with cases’ where 
third parties have derived rights and the sons come to challenge: | 


There was no third party in Bha gout Per shad v. Mussummat 
Girj ja Koer 6, 


W. A. Raikes followed; There is document ary evidence, 
not dealt with by” either of the Lower Courts, supporting - our - 
contention that there was necessity for the mortgage. 


[Lord Shaw :—There are concurzent findings of fact on that 
issue. } ` 3 
‘Their Lordships’ judgment was delivered (March 9, 1917) by 


Lord Shaw :—This is an adpeal from a judgment-and decree 
of the Allahabad High Court’ dated the 26th May, 1913, which 
confirmed on an appeal the judgment and decree of the Subor dinate 
Judge of Mainpuri dated the 29ta February, 1912. 

The suit is brought to enforce a mortgage granted so far back 
as-the 6th January, 1883, over, inter alia, one biswa zamindari 
share in Mauza Pendat, Pargana Mustaphabad. The mortgage 
was granted in favour of one Bhegirath. It was paid off by Ram 
© 1, (1907) LL.B. 84 C. 184. 2. (1907) LL.B. 840. 785, 746. 


(1898) T.L. R. 15 A. 75 (F. B.) 4. (1900) I. L. R. 29 M. 200. 
_ (1897) 1. L. R 21 M.28. 6. (1908) I. L. K. 27.M 826. 
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Chandra, one of the defendants, in the course of an action brought 
by him to enforce a subsequent security granted over + the same 
property. It appears from the judgment appealed from that tha 
plaintiffs proceeded against the property ccmprised in their own 
mortgage and that the decree-holders purchased the property 
themselves. All this happened over twenty years ago. It is mani- 
fest from these facts that, in so far as the advance of 200 rupees 
was concerned, a 'claim for repayment of it as a iple debt woùld 
be long ago barred by limitation. ' ; 


- Accordingly, it is the mortgage which is sued upon, and 
the plaintiffs claim as standing in right ‘of it, they having 
discharged the debt of Bhagirath, the original mortgagee.. Their 
Liordships had not the advantage of hearing any argumens 
in support of the judgment appealed from, the respondents no; 
being répresented by Counsel; but there is sufficient’ in the case 
to suggest that other elements going to dispute the validity of the 
appellént’s claim might have ‘been brought before the Board. 
Their Lordships, however, were willing to consider the arguments 
submitted to them upon the one particular point hereafter to be 
explained, and they agree with the argument of the learned Coun- 
sel for the appellants that, in view of a certain conflict ‘of decisions 
in the various Courts -in Jadi, it may be well that ‘the point 
should be settled. 


"The mortgagor was the defendant, Bhup Singh. The other 
defendants are his sons and grandsons. Under the Mitakshara 


Law they are, as members of a joint family, coparceners in the 
ownership of the.property over which ` the mortgage was granted. 


It is well to keep the general principle applicable to such a 
situation in mind. There have been so many decisions by courts 


of Jaw on the exception to the principle that the principle itself 


has been apt to be forgotten. Under the Law of the Mitakshara 
the joint family property owned, as siated by all the members of 
the family as coparceners, cannot be the subject of a gift, 
sale, or mortgage by one coparcener except’ -with the consent, 
express‘or implied, of all the’ other coparceners. Any deed 
of gift, sale, or mortgage granted by one coparcener on 


_ his own account of or over the joint family property i is invalid; the 


estate is. wholly unaffected by it, and its entirety stands free of it. 
The rule of the Mitakshara i ig clear (I, 1, 7): even the-father— 
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“ Is subject to the control of hic sons and the rest in regard to the immoveable 
estate, whether acquired by himself or inherited from his father or other predeces- 
sor ; since it is,ordained ‘though immoveables or bipeds have been acquired by a 
man himself a gift or sale of them saould not be made without convening all the 


sons.” 

“The Law of the Mitakshara has, however, given to the father 
in his capacity of manager and head of the family certain powers 
with reference to the joint family property. The general principle 
in-regard to that Matter is that he is at libérty to affect or to dis“ 
pose of the joint’ property in respect of purposes denominated 
necessary purposes. The principle in regard to this is analogous 
to.that of the power vested in the head of a religious endowment 
or, muth, or of the guardian of an infant family. In all of the cases 
where it can be established that the estate itself that is under ad- 
ministration demanded, or the family interests justified, the expendi- 
ture, then those entitled to tke estate are bound by the transaction. 
It. is not accurate to describe this as either inconsistent with or an 
exception to the fundamental rule af the Mitakshara. For where 


` estate or family necessity exists, that necessity rests upon the 


coparceners -as a whole, and -t is proper to imply a consent of all 
of them to that act of the one which such necessity has demanded. 

This view is in no way novel. In’ Suraj Bansi Koer v. Sheo 
Pershad Singh, 1 Sir James Colville said :— 


“All are agreed that the alienation of any portion of the joint estate, without 


| such express or implied authority, may be impeached by the coparceners, and that 


such an authority will be implied at least in the case of minors, if it can be shown 
that the alienation-was made by the managing member of the family for legitimate 
family purposes. ‘It is not so‘clearly settled whether, ın order to bind adult copar- 
ceners, their express consent is not required.” i 


. But for the exception immediately to be noted, these two 
principles would cover the ground, and it would be clear that if the 


| father of a family purported or presumed to mortgage or sell the 


joint family estate, the mortgage or sale would be entirely ineffec- 
tual, Es sie. _ 0 i 
_ Before dealing with that exception, their Lordships desire to 
note an argument presented, 30 the following effect. It was argued 
that a mortgage was binding because of an obligation of ' religion 


and,piety which is placed-upcn the sons and grandsons, under the 


. Mitakshara Law, to discharge’ their father’s debts. If, accordingly, 


he has incurred a debt, and tne debt was not for immoral purposes ` 


_the pious obligation resting upon the sons and grandsons to 











1, (1879) D. R. 61, 4. 88, > 
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discharge this debt is in practice worked out “by giving effect to 
any mortgage or sale of the family property, in which they, with, 
the father, its manager, were joint owners, so as to enable the 
debt to be discharged. _ l ; 


While the father, however, remains in life, the attempt to 
affect the sons’ and grandsons’ shares in the property in respect 
merely of their pious obligation to pay off their father’s debts, and 
not in respect of the debt having been truly incurred for the 
interest of the estate itself, which they with their father jointly 
own; that attempt must fail ; and the simplest of all reasons may 
be assigned for this, namely, that before the father’s death he 
may pay off the debt, or after his death there may be ample 
personal estate belonging to the father himself out of which the 
debt may be discharged. In short, responsibility to meet the 
father’s debts is one thing, and the validity of a mortgage over 
the joint estate is quite another thing. Accordingly, the case 
founded merely upon pious obligation, and so strenuously argued 
before the Board, fails in the present instance by reason of the 
fact that Bhup Singh, who contracted the debt, is still alive, and 
that there is a concurrent finding- by both of the Courts below to 
the effect that the plaintiffs have failed to prove that the debt of 
200 rupees, for which the mortgage was granted, was incurred for 
any legal-necessity or benefit to the estate. l 


O The whole of this part of the case is :accordingly at an end. 
But while the principles as above set forth still stand, an 
appeal is made in this case to the following exception. Although 
the correct and general principle be that if the debt was 
not for the benefit of an estate then the manager should have no 
power either of mortgage or sale of that estate in order to meet 
‘such a debt, yet an exception has been made to cover the case of 
mortgage or sale by the father in consideration of an antecedent 
debt. This being an exception from a general and sound principle, 
their Lordships are of opinion that the exception should not be 
extended and should be very carefully guarded. The desire, in the 
first place, to make it clear that much if not all of the law upon 
this subject has arisen from the necessity of protecting the- rights 
of third persons, say the purchasers of the property who have taken 


their title for onerous consideration and-in good faith. „This - is at . 


the bottom of the doctrine of onus, which was dealt with “so fully 
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by Lord Justice Knight Bruce in Hunooman Persaud Panday v. 
Mussumat Babooee Munraj Koonweree 1. 

oe According to the argument, ” said the learned Judge, * if a factum of a 
deed of charge by a manager for aninfant ba established and the fact of the 
advance be proved, the presumption of law is prima facie to support the charge 
and the onus of disproving it rests or the heir. ” a 


His Lordship controverts any such general proposition, and 
decides that the onus of proof in such suits is one— 


‘ not capable of a general and inflaxible answer. The presumption 
proper to be made will vary with oircumstances and must be regulated 
by and dependent on them. Thus wkere the mortgegee himself, with whom the 
transaction took place, is setting upia charge in his favour made by one whose 
title to alienate he necessarily knew to be limited and qualified, he may be 
reasonably expected to allege and prova facts presumably better known to him than 
to the infant heir, namely, those facte which embody the representations made to 
him of the alleged needs of the estate and the motives influencing his immediate 
loan. ” 


The point need not be pursued, because their Lorships are 
entirely satisfied with the position adopted by the Courts below in 
the present case. Eo are ; 

For the facts are startlirg. The advance itself was for a. 
trifling amount, namely, 200 rupees, but the interest was 1/8 per 
cent, per month compound. Accordingly the amount due upon the. 
mortgage, if good and subsisting, was, as stated by the High Court, 
“the appalling sum of 22,181 rupees.” In point of fact, the 
mortgage is asked to be enforsed for a sum of 15,000 rupees. 
The lapse of time between the date of the mortgage and the date 
of the suit was 27 years, nothing having been done upon it during 
that period. The onus was accordingly properly laid and the issue 
of no benefit to the estate is sett_ed. 


- As has been already observed, too little weight has been 
attached to the consideration that, so far as the joint family estate 
is concerned, the law has been irvoked for the protection of third 
parties, whose rights in or with regard to it have beeen acquired 
in good faith, A perusal of the numerous authorities -will 
show that where a joint famiy property has been gold out 
and out, or where a decree in execution of the mortgage has been 
obtained against the property, and rights have thus sprung up 
with regard to the joint family estate, these rights are not to be 
defeated by the members of the joint family simply questioning 
the transaction entered into by its head. In the case of Suraj 


` i 1, (1856) GM. I. A, 393. 
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Bunsi Koer v. Sheo Proshad Singh,1 already referred to, Sir 
ə James Colville, “referring to the case of Girdhari Lull v. Kantoo 
Lull 2 observed ;— 

Ist. That were joint ancestral property has passed out of a joint family, 
either under .a conveyance executed by a father in consideration of an antecedent 
debt, or in order to raise money to pay off an antecedent debt, or under a sale in 
execution of a decree for the father’s debt, his sons, by reason of their duty to 
pay their father’s debts, cannot recover that property, unless they show that the 
debts were contracted for immoral purposes, and that the purchasers had , notice 
that they were contracted ; and i 

'2ndly. That the purchasers yat ‘an execution sale, being strangers to the 
suit, if they have not notice that the debts were so contracted, are not bound to 
make inquiry beyond what appears on the faoa of the procaedings.’’ f 

Their Lordships desire to record their adhesion to the follow- 
ing comment made on this pronouncement by Sir John Stanley 
in the case of Chandradeo Singh v. Mata Prasad, 3. The learned 
Chief Justice stated :— 4 

The first of these propositions, -it will be observed, deals with cases 
where jejnt ancestral property has passed out of a joint family either under a 
conveyance executed by a father in consideration of an antecedent debt or in order 
to raise money to pay off an antecedent debt, or under a sale in execution of a 
decree for the father’s debt. It deals with cases in which ancestral property has 
passed out of the family, and with no other cases, and the words antecedent debt 
seem to have been used advisedly. Likewise the second proposition deals with the 
case of a purchase &t an execution sale. Neither proposition touches a cage in 
which a mortgagee of a Hindu father seeks to enforoe his mcrtgage as against the 
song,” : i 

In their Lordships’ opinion this is a correct and useful state- 


ment of the law. i 


It need only be further stated that, while the case founded on 
family necessity is excluded, and while the case founded on pious 
obligation fails, there is a still more radical objection to the claim. 
It is denied “that the mortgage can be held to have been -granted 
for an antecedent debt. Antecedent debt, it is said, there was none, 
and to calla borrowing made on the occasion of the grant of a 
mortgage an antecedent debt is to extend unduly and improperly 


the whole scope of the exception on that topic.- As to this unfor- . 


tunately there has been much difference of view in the Courts in 
India. e i l ; | 

The law was thus stated by Lord Hobhouse in Mussumat 
Nanomi Babuasin v. Modun: Mohun and others 4. 


| ‘Destructive as it may be of the principle of independent coparcenary’ rights 
in the sons, the decisions have, for some tima, established the principle that the 
I.. (187g) L. R. 6 I. A. 88. 2. (1874) L R, 1 LA, sal. 7 
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sons cannot set up their rights against their father’s alienation for an antecedent 
debt, or against his creditors’ remedies for their debts, if not tainted with immo- 
rality. On -this important question of the liability of the joint estate, their 
Lordships think thaé there is now no conflict of authority.” 

In their Lordships’ opmion these expressions, which have 
been the subject of so much difference of legal opinion, do not give 
any countenance to the idea that the joint family estate can be 
effectively sold or charged in such a manner as to bind the issue 
of the father, except where the sale or charge has been made in 
order to discharge an obligation rot only antecedently incurred, 


but incurred wholly apart from the ownership of the joint estate 


or the security. afforded or supposed to be available by such joint 
estate. ` The exception being allowed, as in the state of the autho- 
rities it must be, it appears to their Lordships to apply and to apply 
only, to the case where the father’s debts have been incurred irres- 
pective of the credit obtainable from immovable assets which do not 


personally belong to him, but are joint family property. In their 


view of the rights of a father and his creditors, if the principle 


were extended further, then the exception would be made so wide: 


as in effect to extinguish the sound and wholesome principle itself, 
viz., that no manager, guardian, or trustee can be entitled for his 
own purposes to dispose of the estate which is under his charge. 
In short, it may be said that the rule of this part of the Mitakshara 
Law is that the joint family estate is in this position : under his 
management he can neither obtain money for his own purposes 
for it nor can he obtain money for his own purposes upon it. To 
permit him to do so would enable him to sacrifice those rights 
which he was bound to conserve. This would be equivalent to 


sanctioning a plain and, it might be, a deliberate breach of trust. 


The Mitakshara Law does not warrant or legalise any such 
transaction. l 


The limits ‘of the principle of the exception have been thus set 
forth because in their Lordships’ opinion they form a guide to the 
settlement of the conflict of authority in India on the subject of 
antecedent debt. In the present case the question arises clear 
from all complications. A mortgage has been granted for 200 
rupees advanced at the time and on the faith of it. This debt 
was not for the benefit of the estate, it was purely a debt of the 
father. Itis boldly contended thai the: mortgage did from its 
date properly hypothecate the entirety of the joint family estate, 
and it is-said that the transaction substantially is that the father 


o 
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got the 200 rupees into his hands, and that when he grahted the 
‘mortgage he was accordingly an “antecedent debtor.” Ther 
Lordships.are of opinion that the contention cannot be upheld. 


The importance of the case being free from complications -s 
this: that except under the mortgage all other remedies have 
long ago disappeared, and the appellants rear it up and claim 
under it now, there being no right in them to invoke the 
doctrine of the pious obligation to discharge the debt incurred by 
Bhup Singh, because that debt as such cannot be successfully sued 
for. Accordingly, unless the mortgage validly affects the joint 
family estate, the appellants must fail. In the view taken by the 
Board the mortgage was not granted in respect of an antecedent 
debt, and was invalid. 


The conflict of authorities cited tothe Board isa confkct 
which occurs, not merely between the Courts of one districf in 
India and another, but also between decisions pronounced in Cal- 
cutta ‘tiself, in Allahabad itself, and in Madras itself. The cases 
particularly mentioned were as follows:—Luchman Dass v. 
: Giridhur Chowdhry 1, Maheswar Dutt Tewari v. Kishun Singh 2, 
Babu Singh v. Bihari Lal ®, Chandradeo Singh v. Mata 
Prasad 4, Sami Ayyangar v. Ponnammal 5, Chidambara Muca- 
liar v. Koothaperumal 6, Venkataramanaya Pantulu y. 
Venkataramana Doss Pantulu ' T Datiatray ya Vishnu v. Vishnu 
Narayan 8. 


From this mass of authority their Lordships venture to refer 


to the judgment of Chief Justice Sir John Stanley, in Chandradeo 
Singh v. Mata Prasad * already mentioned :— 


' The true rule, ’' says that learned Judge, “ is that the son cannot imp3ach 
an alienation of ancestral joint family property made by a father for which the cone 
sideration is an antecedent debt of the father not tainted with immorality or the 
object of which is to pay such a debt......the doctrine has no application to a zase 
in which no antecedent debt of the father, that is, a debt antecedent to the 
alienation in question, is concerned as the consideration’ or object of the 
alienation.” 


The argument in support of the validity of the mortgage also 
took this shape. It was said, “ What difference would it make if 
the father had contracted the debt an hour, a day, a year before 





` 1. (1880) I. L. R. 5 O., 855. 2. (1907) I. L. R. 84 C. 184. 
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granting the mortgage?’ Then dé facto it would be an antecedent 
‘debt, and the creditor would have a mortgage good upcn that’ 
ground. Their Lordships cannot assent to any such proposition, 
that a mortgage on the family estate would follow the loan. The 
case as put might instantly raise the presumption that what 
occurred was substantially this: that the father contracted the 
debt knowing that he was at the end of his personal resources and 
that the creditor advanced the money relying upon an under- 
standing or agreement, express or implied, given to the father. ‘In 
truth, in order to validate such a transaction of mortgage there 
must, to give true effect to the doctrine of antecedency in time, 
be also real dissociation in fact. The Courts in India, wherever 
such antecedency is found to be unreal and is merely a cover for 
what is essentially a breach of trust, will. not be slow to deny 
effect to a mortgage so broughi into existence. 


_. ‘ Their Lordships will humbly advise His Majesty that the 
appeal be disallowed. aM 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SiR Joun WALLIS, CHIEF JUSTICE, AND 
Mz. JUSTICE SESHAGIRI AIYAR. m 
_ Kizhakke Meladathi Vidvan Kombi Appellants* (Plffs. and 
Achan styled Sekhari Varma, Valia his L. R. 
Raja Avergal of Palghat (dèceased) and ; 
another. 

| v. - 

Kannanpara. Nair Veetil Karnavan Respondents (Defendants 

Raman Unni alias Tharuvayur Pada 1 to 19, 21, 28, 25, 27, 
Nair and others. 29 to 88, 87 to 40). 


. Limitation Act; S. 2 cl. (8) and Art. 124—Of fice of trustee of devaswom annexed 
toa Malabar stanom—Alienation of properties of devaswom by stani— Suit, for 
recovery of possession by successor in stanom—Limitation. 

The trusteeship of a devaswom and its properties was conferred by the Govern- 
ment on a Malabar stani to be held by him and his successors in the slanom as a 


hereditary office descendible in the sama manrer as the stancm. The stani pur- 


ported to transfer absolutely his right of manegement of the devaswom and its 
properties to the predecessors-in-title of the defendants who thereupon’ assumed 
control and possession of the same. In asuit by a successor in the stanom for 





* A. S.No. 300 of 1914. . ` 2nd February 1917. 
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recovery of the devaswom properties, instituted more than 12 years after: the date 
of the transfer by the preceding siani but within 12-years of the plaintiff’s succes- 
Bion to the stanom, held that the plaintiff’s claim was barred under Art. 124 of the 
Limitation Act. ; . 
` A stanom according to the customary law of Malabar is descendible from one 

stanom-holder to another in a peculiar line of succession and each successive 
holder is in the same position as an ordinary heir succeeding on intestacy. 
Stanom-holders on whom property devolves by operation of law derive their title 
to'sue from or through their immediate predecessors within the meaning of §. 2 
(8) of the Limitation Act. 

Appeal against the decree of the Subordinate Judge of South 
Malabar at Palghat in O. S. No. 44 of 1911. ' x 

T. R. Ramachandra Aiyar, A. Nilakanta Aiyar, and 
P. V. Parameswara Aiyar for Appellants. 

C. V. Ananthakrishna Aiyar and K. Kuttikrishna Menon 


for the Respondent. l 
The Court delivered the following 


Judgments :—The Chief Justice :—In 1842 the Govern: 


ment'ef Madras by Exhibit A put the Rajah of Palghat in posses- 
sion and management of the suit devaswom which is stated to 
have belonged to two persons whose family had become extinci. 
This ‘is the grant relied on by the plaintiff and its validity had 
not been. called in’ question. The Palghat Raj is a Malabar 
stanom, the succession to which is in the senior male member for 
the time being of a large number of families who are presumably 
descended from a common ancestress. The grant of this and the 
other devaswoms included in Ex. A was made in pursuance of 
the policy adopted by the East India Company about this time of 
divesting itself of the direct management of religious institutions, 
and was intended in our opinion to confer the office of trustee of 
these various endowments on the Rajah and his successors in the 
stanom as a hereditary office descendible in the same manner as the 
stanom. This is not now contested for the respondents, and the 
“only question before us is whether the suit to recover possession of 
the kanom properties is barred -by limitation under Art. 124 of 
the Limitation Act as held by the Subordinate Judge. After the 
very full arguments we have heard I am of opinion that this is 
the article applicable and that the suit is barred under it if it was 
not already barred under the Regulation and the previous Limit- 
ation Acts. According to the finding of the Subordinate Judge 
which had not seriously been disputed before us, the defend- 
ants’ family have been in possession since 1843 when the 
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then Rajah purported to assign the devaswom to them undei 
Ex. 1, Art. 124 fixes the period of limitation at 12 years 
from the date “when the defendant takes possession of the 
office adversely to the plaintiff,” and Mr. Ramachandra Aiyar’s 
main argument was that she previous holders of the stanom 
were “not ' persons: “from or through whom the plaintiff derived 
his right to sue” and so do not come within the definition 
of plaintiff in S. 2of the Limitation Act. According to him 
each successive holder of the stanom who brings a suit falling under 
Art. 124 or 144 can only be barred under these articles if there is 


- possession adverse to himself “or the requisite period, as possession 


adverse to his predecessors cannot be taken into account not being 
possession adverse to the plairtiff within the meaning of the Act. 
Tam wholly unable to accept this contention. A stanom according 
to the customary law of Malabar is descendible from one stanom 
holder to another in a peculiar line of succession, and it appears to 
me each successive holder is in the same position as an ordinary 
heir succeeding on intestacy In either case it is the law “of the 
land and not any act of the previous holder or owner that confers 
title on the successor. | The fact that the law of the land confers 
limited powers of disposition i2 one case and unlimited powers in 
the other case can make no diference. In both cases it seems to 
me that for the purposes of th2 definition of plaintiff in the Limit- 
ation: Act, which .is intended to include predecessors in title of 
whom the successor is the repzesentative, the heir must be consi- 
dered to derive his title from and through the purchaser and the 
intermediate holders or owners who have taken by inheritance. 
It would defeat the whole scheme of the Limitation Act to hold 
that adverse possession against the predecessors of an owner taking 
by inheritance was of no avail against such owner unless it 
could be shown that the ownez’ derived title from him otherwise’ 
than by inheritance, and I think as I have already said that : 
the succession to mutts, stanom, etc., stands in the same 
footing. “As regards cases of ordinary succession I am not aware 
that this has ever been questioned, but if authority be wanted, 
it is to be found. in the decision of the Privy Council on this 
very article 124, in Gnanasatzbanda Pandara Sannadhi v. Velu 
Pandaram 1. ‘There is also a strong current of authority in this 
Court on the present question. Subrahmania Aiyar, J., in his re-' 








- 1, (1899) I. L.R, 23 M1271 at 231=10 M. I, J. 29 (P. C.) 
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ference to'the Full Bench in Chiruvolu Punnamma v. Chiruvolu 
` Perrazu 1, refers to the decisions in which succeeding trustees, 
Mahants and Malabar Stanis have been treated as claiming through 
or under their predecessors, and ‘these decisions are approved in 
the opinion of the Full Bench at page 409, subject no doubt to the 
observation which was unnecessary for the decision, that they did 
not'in strictness so claim from or through the predecessors. Gna- 
nasambanda Pandara Sannadhi v. Velu Pandaram 2, deals with 
the case of trustees, Sankaran v. Krishna 8, proceeds upon the 
same view in the case of stanis, as though Art. 124 was not con- 
sidered to apply—why is not apparent. It was held that the suit 
‘might be governed by Art. 144 which equally raises the present 
question. See also Pydigantam Jagannadha Row v. Rama 
Doss Patnaik 4, Ambalavana Pandara Sannadht v. Sree 
Minakshi Devastanam 5. Mr. Ramachandra Aiyar relied on a 
dictum of the Privy Council in Runchordas v. Parvatibat 6, that 
the plaintiff who sued as next reversioner after the death of the 
widows of the last male owner did not derive his title from or 
through the widows and the extinguishment of their right could 
not extinguish his. In my opinion this means at most that under 
the existing and recent Limitation Acts which give the reversioner 
a fresh statting point from the death of the widow under Art. 141, 
a reversioner cannot be treated as claiming from or through the 
widow. Prior to the introduction of Art. 141 the next reversioner 
was held to claim from or through the widow, Amritolal Bose v. 
Rajoneckant Mitter Tand Sambasiva v. Ragava 8. However 
this may be, this dictum which was not in any way the ground of 
their Lordships’ judgment must in my opinion be strictly confined to 
the case of widows and is no authority for the position that other 
persons such as ordinary heirs, stanom-holders, Mahants on whom 
property devolves by operation of law do not derive their title to 
sue from or through their immediate predecessors within the 


meaning of S. 2 of the Indian Limitation Act. In the event the 


“suit is dismissed with costs of the 1st respondent. 





1. (1908) I. L. R. 29 M. 890, 89616 M. L. J. 807. 
2. (1899) L L. R. 23M. 271 at 28110 M. L. J. 29 (P. C.) 
` 8. (1898)1.L R.16 M. 456. ` . 
4. (1904) I. L. R. 28 M. 197. 5 (1914) 28 M. L. J. 217. 
6. (1889) I. L. R. 28 B. 725. 7, (1876) 15 Beng. L. R. 10, 
8. (1890) I. L. R, 13 M. 512. E 
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-Seshagiri Atyar, J.:—I agree. The short point for consider- 
ation is whether the plaintiff, the Rajah of Palghat, or the defend- 
ants’ tarwad is entitled to the hereditary trusteeship of the plaint 
Devaswom. ‘Till 1843, the Government managed it under Regu- 


“Jation VII of 1817. In that year, they transferred the manage- 


ment to the then Palghat Rajah (Vide Exhibit A) presumably 
under Section 13 of the Reguation. The Subordinate Judge con- 
siders that the transfer was to the then Rajah, as an individual, and 
that the succeeding Rajahs were not entitled to the management. 
He is clearly wrong in this view. Mr. Ananthakrishna Aiyar, a 
learned Vakil for the 1st respondent, did not endeavour to support 
him on this point. The first Rajah executed Exhibit I to the 
ancestors- of the deft. What it exactly conveyed has been the 
subject of controversy. Acting on Exhibit I the defendants’ 
ancestor asked the Collector of Malabar to recognise him as the 
Uralan of the Devaswom. The Collector refused to deal with 
him in that capacity, Exhibis D. Then followed some correspon- 
dence with the Rajahs. Exhibits All, C and F show that the 
Collector treated the successcrs of the first Rajah as the proper 
trustees. Exhibit F. is an extract from the Inam register showing 
that the then Rajah was the trustee. By Exhibits IX and X, the 
8rd Rajah constituted the defendants’ ancestor, the manager of 
the Devaswom. This was in 1851. There is no evidence whether 
from the date of Exhibit A, the defendants’ ancestor had possession 
of the temple properties. The above documents make it abundantly 
clear that the Government transferred the right of management 
to the holder of the Raj as such. The practice followed in this 
case has been the recognised mode of dealing with Devastanams 
by the Government in the years 1842 and 1843. The cases of the 
Mahants of Tripathi and of the Jeers of the Ahobilam mutt, show 
that the Governthent in divesting themselves of their responsibility 


‘assigned their rights to persons holding particular positions who 


were expected to transmit those rights to their successors in office. 


Further, Exhibit I leaves very little room for doubt that the 
right was intended to be vested in the Rajah for the time being. 
The Rajah was asked to “manage the affairs of the Devastanams 
in the same way as he managed the affairs of his own temples.” 
This shows that the management was to be by the Rajah for the 
time being. I have no hesitation therefore,-in holding that Ex. A 
wasa grant to the Rajahs cf Palghat, and that the Plaintiff ig 
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entitled to manage the affairs, if he has not lost the right by pre- 
scription or has not been barred by limitation. 


Mr. Ramachandra “Aiyar, for the appellant, contended thai 
< the Government created a succession of life estates by Exhibit A. 
The learned Vakil’s argument is that the document. was intended 
to operate as a fresh grant of trusteeship in the case of each 
succeeding Rajah. Gulabdas Jugyzivandas v. The Collector of 
Surat, 1 and Marium Begum v. Mirza 2 show that the creation of 
successive life estates is within the competence of the Government, 
although the Tagore case holds that private individuals should not 
create a line of succession unknown io the law applicable to them. 
But, there is nothing in the language of Exhibit A to warrant the 
construction that a fresh grant in the case of each of the Rajahs 
was-in the contemplation of the Government. It seems to me that 
the Government were content to leave the devolution of the right 
to be regulated in the same way as succession to the Raj or to the 
management of the family Devaswom was -done. 


The claim of the defendants is based both on prescription 
and on limitation. The grant to their ancestor (Exhibit I) seems to 
convey the absolute right of management. Exhibits IX and X 
also are to the same effect. But it is clear that such an alienation 
is invalid. This is settled law. Vide Rajah Varman Valia v- 
Ravi Varmah Mutha 8. It is conceded, however, that the 
- defendants and their ancestors have been managing the Devaswom 
for over 60 years. 


The main argument of Mr. Ramachandra Aiyar was that the 
cause of action accrued to the plaintiff when he became the Rajah 
and that as the suit was within 12 years of his succession, his 
right was not barred. On the question of prescription, his answer 
was that adverse enjoyment against the previous rajahs could only 
deprive them of their rights but was ineffective to affect the 
rights of his client who claimed in his own right and not as heir 
to the late Rajah. 

A very learned argument was addressed to us on the legal 
position and right of Malabar Stanis. It has been stated by the 
highest authority that their position is analogous to that of Hindu 
widows. Venkateswara Iyan v. Shekhart Varma *. I took the 





1. (1878) I. L. R. 3 B-186. 2. (1889) I. L. R. 170. 284. 
3 (1876) LR. 4 LA. T=LL.R..1-M. 285 P.C., #. (1881) LL. R. 8 M. 384. 
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same view in Patinharkara Vallabhan Chattan Raja v. Rama 
Varma 1. It does not follow from these decisions that the Stani 
is bound by the same limitation as a widow is. It is true that 
like the widow he holds his property for life; but beyond this, the 
analogy does not go. There is no one who corresponds to the 
reversioner. The next in succession is his own heir. The fact 
that in Sthanams, the strict-rule of Marumakkathayam succession 
is not followed is no reason for saying that the successor is not the 
heir of the last Sthani. Most of the important Sthanpms have 
secondary Sthanams. On the death of the first Sthani, the person 
at the head of the next Sthanam succeeds. 


The important pre-requisite in all these cases is that the first 
and the other Sthanams should all be held by the members of the 
same family. I do not think that this customary rule of succes- 
sion offers any ground for the suggestion that each succeeding 
Sthani is not the heir of his predecessor in office. In the East 
Coast Mutts, the successor is nominated. In the case of the 
Mahants, priority of discipleship regulates the succession. It is 
not correct to argue that in observing these customary rules of 
devolution of right, the successor does not become the heir of the 
previous holder of the office. The position of a Sthani approximates 
more to that of an owner of an impartible estate under the Act 
than to that of a widow. 


There can be no question that the article of limitation appli- 
cable to the suit is 124. It was contended by Mr. Ramachandra 
Aiyar that even if the article applied, the suit was not barred by 
limitation. His argument was that the office could not be said to 
have been taken adversely to the plaintiff, until the plaintiff suc- 
ceeded to the Raj. There is great force in this contention. The 
effect to be given to it depends upon the meaning to be attached 
to the word plaintiff in article 124. The definition in 


Section 2 clause (8) of the Limitation Act is not exhaustive. 


The use of the word “includes” shows that. Apart from this 
reservation, I am unable to hold that the present plaintiff did not 
derive his title from his predecessors, The holders of the Palghat 
Raj may be aptly described in respect of the Devaswoms as 
forming a chain of trustees. That is the only locus standi they 
have to claim to manage the trust. In that view it is clear that 
the plaintiff and his predecessars continuously represented the 

1, . (1914) 28 M L, J, 669, . 
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trust property.. This was enunciatéd by the Judicial Committee 
in Prosunno Kumari Debya v. Golab Chand Baboo1. At page 
256 it was stated “It appears to be right and:teagonable that 
judgments obtained against a former shebait in respect of debts so 
incurred should be binding upon succeeding shebaits, who, in fact, 
form a continuing representation of-the` idol’s property.” In 
Gnanausambanda Pandara Sannadht v.. Velu Pandaram 2, the 
Privy Council did not-accept the theory that each trustee became 
entitled to the: management per formam doni. Reviewing all the 
previous decisions, Banerjee and Gordon, JJ. say.in Nilmony Sinah 
v. Jagabandhu Roy 3. “Put that does not show that each 


succeeding manager gets a fresh start as far as the.question of 


limitation is concerned, upon the ground of his not deriving title 
from any previous, manager. The succeeding shebaits: as wis 
observed in the case just referred to, formed a continuing represen- 
tation of the idol’s property. If we were to hold otherwise, it 
would Jead to a most anomalous result; for then it would follow 
that, “although after any alienation of the idol’s property, tan 
successive shebaits may not take any steps to recover the idol’s 

` property, the 11th shebait, it may be after a hundred years or mores 
would still be in time to institute a suit fot recovery of possession. 
Such a result the Legislature could not: have contemplated.” 
These observations are exactly in point. Veerabhadra Varapra- 
sada Row v. Vellanki Venkatadri 4, Sankaran v. Krishna 5, 
Pydigantam Jagannadha Row v. Rama Doss Patnaik 6 and 
Chiruvolu Punnamma v. Ohiruvolu Perrazu T lay down the same 
principle. 

As against this chain of autharities, the’ learned vakil rélied 
upon some decisions of the Judicial Committee and on Prasanna 
Kumar Mookerjee v., Srikantha Rout 8 and on Pathinharkara 
‘Vallabhan Chattan Rajah v. Rama Varma 9. The decision in 
Bahadur Singh v. Mohar Singh 19 that one reversioner ‘does not 
claim through another has no bearing on the present case. Until 
the widow dies, it cannot be predicated of-any one of them that he 
would be the heir, consequently, they may not be said ‘to claim 











1. (1875) 23 W. R, 258. 

3. (1899) I. L. R. 23 M. 271=10 M. L. J. 29 (P. 0.) 

.3. (1898) I. L. R. 23 C. 586 at 546. 4, (1899) 19 M. L. J. 114. 
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title through each other. Moreover, the position. of a Sthani is 
not analogous to that of a reversioner. Nor‘ does Runchordas v. 
Parvatibat 1 help the appellant. It was held in that case that a 
reversioner does not derive title through the widow in possession. 
The position ‘of successive trustees is not the same as that of a 
widow and a reversioner. In Prasanna Kumar Mookerjee v. 
Srikantha Rout 2 the-properties in the possession of the previous 
ghatwal were apparently resumed and regranted to the new 


-phatwal. See however Radhabat aad Ramachandra Konher v. 


Anantrav Bhagvant Dehpande 8. Consequently, there can be no 
question of claiming through or from the previous owner. 
Patinharkara Vallabham Chattan Raja v. Rama Varma £ 


“to which I was a party related to a different state of affairs 


altogether. That was a case in which the right to the Sthanam 
‘itself was in dispute’ and not to any property or office which 
appertained tothe Sthanam. It was argued in that case that 
a person who might at some future time’ succeed to one of the 
‘Sthanams should have sued for a declaration that a person in one 
‘of the higher Sthanams was a trespasser.’ I held that such a suit 


“was not obligatory on the plaintiff, as he may never live to succeed 


‘to the Sthanam and that his cause of action arose only when 
succession opened to him. I followed Veerayya v. Gangamma 5 
“and other cases. It is open to argument whether those decisions 
‘are any longer law, having regard to- the character which the 
Judicial Committee aré now clothing a reversioner with. However 
‘that may be, my judgment in Patinharkara Vallabhan Chattan 
Raja v. Rama Varma ® related to a different question and 
-involved very difficult consideration from what-are we now dealing 
“with. On the other hand, the cGecision in Damodar Das v. 
-Lakhan Das ® seems to re-aitirm the view taken by the Judicial 
Committee in Gnanasambanda Pandara Sannadhi v. Velu 
_Pandaram ". i 
I am, therefore, of opinion that limitation commenced to run 
against the plaintiff when the management was assumed by the 
defendants as against the previous Rajahs who were trustees of 
the Devaswom, and that consequently, the suit is barred by 


limitation. 





1. (1899) 1. D. R. 23 B. 725. 2. (1912) I. L. R. 40 0. 178. 
3. (1895) I. L. R. 9 B. 198. _ &. (1914) 23 M. L. J. 669. 
5; (1912) I. L. R. 86,M. 570. 6. (1910) I. L. R. 87 C. 885. 
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.For the same.reason, I think the defendants acquired: a title 
by prescription to the office. 

In the view I have taken, it is not necessary to consider the 
question raised by Mr. Ananthakrishna Aiyar that the right to 
sue having been barred under the Limitation Act of 1859 was not 
revived by the Act. of 1871 or 1877. 

The decision of the Subordinate Judge is right and this 
appeal must be dismissed with costs. 


à. V. V. 





-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE AYLING AND MR. JUSTICE NAPIER, 


Sathula Venkanna . Appellant * (1st Defendant. ) 
wW KA , . 
Namuduri Venkatakrishnayya ... (Respondents Plaintiff and 
and another 2nd. Defendant). 


Limitation Act, Art. 118—Spåcific performance—Suit for. by third party to 
contract claiming as beneficiary thereunder—Contract to be performed on a coniin- 
gency—Limitation—Starting point—Limitation Act—Beneficial construction 

A. entered into a contract with B. whereby it was agreed that as soon as B. 
paid a certain specified sum to A. the latter was to assign a deoree in his favour to 
C. In a suit by O. against A for specific performance of the contract by the 
execution of an assignment deed, keld` that the second part of art. 118 of tha 
Limitation Act applied to the case and limitation began to run from the date on 
which A. refused to perform the contrast and not from the date on which B, made 
the payment stipulated by the contract, 

Quaero: Whether the second part of art. 118 andnot the first, would apply 
even if the suit had been instituted by B? 

The Limitation Act being an enactment which operates as a bar toa aa 
whioh is legally enforceable, should be construed as much as possible in favour of 
the person whose right is sought to be barred. 

Second appeal against the decree of the Subordinate J udge of 
‘Cocanada in A. S. No. 82 of 1914, preferred against the decree of 
the Court of the District Munsif of Cocanada in O. S. No. 714 of 
1912. 

G. Venkataramiah for the Government Pleader (V. Rame- 
sam) for Appellants. ` 

M. Patanjah Hanti for P. Nar ayanamais tha for Respon- 
dents. 

The Court delivered the following ME 

Judgment :—This appeal arises out of a suit instituted by the 
plaintiff to compel the 1st defendant to execute a duly registered 


* 8, A. No. 842°of 1915. 6th Februar-, 1917. 
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. transfer-in. respect of a- decree in a guit,'O. S,- No. 364 ‘of 1904. 
` The 1st, defendant was the holder of this decree and he had by an 
: agreement, Exhibit F, made- with one Jayanti Venkayya (the 


second defendant) agreed.that on Jayanti Venkayya paying to him 


important are to the following effect : (1) The-amounit was to be 
paid within 6 months ; (2) The transfer it-- favour ‘of the ‘present 


: plaintiff was to be made ae soon as the amount in respect of this 


Razinamah was paid. It is to--enforce this latter clause that this 


‘suit is brought. No point has been taken that it was not open to. 
‘the plaintiff, not a party. to the contract, to bring a suit for specific 


performance ; so we must deal with it as if thai right did vest in 
him. The’ Lower Appellate Court has held that’ the suit is prim- 
arily barred under Art. 113 of the Limitation ‘Act “buk that the 
‘circumstances undér which the Tst defendant received, the money 
from the 2nd defendant constituted him a trustee for the plaintiff 


within. the meaning of S. 10 of the’ Limitation Act,-and it there- 


fore held that-the suit. was ‘not barred. -Beforé us this contention 
was not relied on by the respondent and, we: think rightly, for it 
‘would be quite impossible to bring this case within the. language 
of that section. But it ‘has been .urged' by the. respondent, that the 


-cotitract doesnot contain.the date fixed for. the performance and that 


the second:clause “ when the plaintiff has notice’ that performance 
is refused ” is the starting point for limitation and that therefore 
the suit is not barred. For the appellants | it is contended that the 
pate is! fixed for the performance and the suit is out of time. 
‘Admittedly of course no specific date was fixed; and the question 
that remains is whether, it, is „possible in these -circumstances to 


g appl y. ‘the doctrine certum, esi quod, certum, reddi potest; so as, to 


bring ‘the case within the article. A very careful. argument has 
been ‘addressed to us by both sides. “We have been strongly 
pressed with the decisions of the Privy Council in, Juggomohun 
Ghose v. Manick Chund 1, and of the Court:of Queen’ s .Bench:.in 
Merchant Shipping Co. v. Armitage 2, and London. Chatham - 
and Dover Railway Co. v. South Eastern Railway Co. 3. These 
decisions turned on the construction of the Interest Act which is 
ag follows, . “that upon all debts or sums certain payable at a 
ele E a 
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certain time thé j jury onthe trial-of “any issue may allow interest.” 
There is no doubt ` that the Privy Council in dealing: With this 
clatise have given a ver y restricted meaning’ to it, and ‘their Lord- 
ships give their. reasons for so deciding” at ‘great length. They 
point out that the sum may never be due'and that even if due it 
is uncertain in amount at the time of the contract and it neces- 
sarily follows of course that the amount which will be payablé ‘for 
interest will be equally uncertain. ` ` They also point out that’ this 
-provision į isan alteration of the common “law and is ‘in its "nature 
penal and for these ‘reasons, they construed the Act strictly. 


_ Thecase in Merchant Shipping Qo. v. Armitage 1, was argued 
hefore the- Exchequer. Chamber and the decision that there was no 
principal sum payable at a time certain on which. interest could 
run-was given by the-court after the decision on the main question 
in respect of which-the case is really reported. No reasons axe given 
by the learned Judges for that decision. Tt appears that about the 


same fime the opposite view was taken by the, Court of Queen’s 


Bench in a case reported. in. Duncombe v. ‘Brighton Club ° and. 
Norfolk Hotel Co.,?. Their Lordships did not consider . the 
policy of the Act but confined themselves. to applying the ‘doctrine 
of : “ certum est ” in its entirety. They quote and- follow the lan- 
guage, of -Lord Kenyon. in an old case which language is repro- 
duced as being -a - -correct exposition of the doctrine in Broom’s 
Legal Maxims,. vide page 479. That language certainly is in the, 
widest- terms, for it applies the- maxim whether the. time can be 
ascertained by any process of computation at the time the contract 
is made or whether it cannot. I will quote.a few words: “ That 
certainly need not’ be ascertained. at the time; for if, in the fluxion 
of time, a day, will arrive which will ‘make it certain, that is 
sufficient. As, if a lease be ‘granted for 21 years, after three lives 
in being, though ; it is-uncertain at first when that term will 
commence, because those lives are in being, yet . when they die it 
is reduced to a certainty, and id certum est quod certum reddi 
` potest.” We have thereforé a cleat conflict on the language of 
the, Interest, Act.. 
Now we have not: to decide this question on the ‘Construction 


of ‘that Act, and we, must bear in mind. the ‘essential difference. 


between the Interest Act and the Limitation Act. As pointed 
out in the Privy Council case the’ Interest Act is s penal and 
t- (1878)L. Be9 Q. B: 99: 7 o 2. < (1875) L.R. 10 Q.B. s 
6 i | 
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imposes a higher liability -than was known to common law. It, 


should therefore be construed strictly. On the other hand, the: 
Limitation Actis one which operates as a bar toa claim which is 
legally enforceable, and it, should therefore be construed as much as 
possible in favour of the person whose right is sought to be barred: 
There are indications that the courts of this country have been 
inclined to give a liberal: application to this language in Article 113. 
The case in Muhi-ud-din Ahmad xhan.v. Majlis Rai 1, is one: 
case. The decision of Mr. Justice Boddam in Pindiprolu Soora- 
paraju v. Pindiprolu Veerabhadrudu 2, is another. Wedo not 
think it necessary, however, to express’ a final opinion on this 
point because in this cage there is here an element which seems to 
us to render the doctrine inapplicable. It may be that it is right to 
apply the doctrine fully between the actual parties to the contract 
who would get the benefit and be subject to the liabilities 
under the contract and to whom therefore the payment of the 
money would become a certain date some time or other to, their 


knowledge. But in’cases where a person is entitled to bring a suit 
on the contract who may not and need not, and very likely may 


not be aware of the date bécoming fixed, we cannot think that the 
doctrine will apply. Taking this case for instance the second 
defendant was bound to pay the amount within six months to the 
1st defendant, and on the date of that payment the 1st defendant 
was bound to transfer the property to the plaintiff. He might 
have paid it, within two days; and the plaintiff need not have 
known anything about it. He might have paid it, asin fact he did, 
three days after the due date and the plaintiff might not have k.own 
anything about it. He might not have paid it till years after the due 
date and the 1st defendant might have accepted payment and the’ 
plaintiff might not have known anything about it. It seems to us 
therefore that in cases where a right to enforce specific performance 
vests in a third party to whom the ascertainment of the date need 
not necessarily, be known, the doctrine certum est quod certum 
reddi potest ‘can have no application. We therefore on this 


. narrow ground alone, hold that the suit is not barred by reason of 


the first part of Article 113 and that ashe is within time 
under the second part of the Article, the claim is not barred. It 
‘js admitted that there is no defence on the merits. The appeal 


will therefore be dismissed with costs. 
A. V. V. 
. 1. (1884) IL.R, 6 A., 281. 2 (1907) LL.R, 80 M,, 486=17 M.L.J. 505. 
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PRIVY: COUNCIL. 


Pease -—VIscoUNT HALDANE, LorpD ATKINSON, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Lachman Prasad ... ‘Plaintiff-Appellant.* 
v. | ; 
Sarnam Singh and others ... Defendants- Respondents. 


Hindu Law—Mitakshara—Morigage by head of joint family—Whether pro- 
-perty can be made available to the extent of mortgagor's interesi—Hquity arising 
out of representation of authority. 


. . Where the property of a Hindu joint family is mortgaged by one of the mem- 
bers (save and except by the head of the family for antecedent debt or proven 
necessity of the joint family) the general law is that the mortgage is not valid at 
all, even to the extent of the mortgagor’s interest.” = 


It is possible that exceptions to this general rule may arise from special 
circumstances, e. g., from a representation or undertaking by the mortgagor that 
he had power to mortgage the joint property, but no special circumstances were 
held to exist here. 


AR M ahabeer Persad v. Ramyad Singh disoussed. 


Appeal froma decree of the Allahabad. High Court, dated 
December 11, 1912, affirming a decree. a the Subordinate Judge 
of Bareilly. 


The facts of the case are sufficiently set out in their Lordships’ 
judgment. Three members of a joint family (the first three 
defendants) mortgaged the joint property to plaintiff, who sued. 
The Subordinate Judge, on the authority of Chandradeo Singh v. 
Mata Prasad ? held that the mortgage was invalid and dismissed 
the suit: and his decision was confirmed on appeal by the High 
Court. 

Hence this apal 


J. M- Parikh and J. K. Roy i Appellant. 
Respondents did not ‘appear at the hearing. 


Parikh for Appellant :—The recent judgment of the Board 
in Sahu Ram Chandra v. Bhup -Singh 8, precludes me from 
questioning the principle of Chandradeo Singh v. Mata Prasad 2, 
but I submit that relief can be granted in equity against the 
mortgagor’s share : Mahabeer Prasad v. Ramyad Singh 1, 





* 96th April, 1917. 
1. (1978) 1 12 Beng. L. R. 90. 2 (1909) LL.R, 81 A. 176 (F. BJ 
- $ (917) SEMU M4, at 


vey 
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[Viscount Haldane :— That case was- ada on the ground 
that the father and the eldesé son had in effect made a misre- 
presentation which they had to make good. Here ‘there ‘are no 
such special circumstances as to create an estoppel. | poe? 

“The case is discussed dy-this Board in Madho` Prashad: v. 
Mahabeer Singh 1, where it was said that the Judges deciding | it 
justly considered that it was contrary to equity dnd good conscience 
that the mortgagors should keep the security and the money. As 
to representation, there is just as much evidence of it here as there 
was there. ` 

[Viscount Haldane :—I am not at all sure the Board’ gave 
_ the weight of their authorisy to that Bengal case.] 

The mortgage here is voidable only, not void if the other side 
‘had not opposed. - Plaintiff would have got a decrée: 


Their Lordships’ judgment was delivered by 

Viscount Haldane :—In this case no difficult question: of Jas 
arises, and their Lordships are prepared to intimate af once the 
advice which they will terider to His, Majesty upon the appeal. 
7I Ibis‘ suit. with regar to a mortgage made. on: the 21st 
September, 1885, by three Hindus subject to the Mitakshara law, 
who joined-in borrowing 1,200 rupees on thé security, of , the pro- 
perty of the joint family of which they were the heads. | There is 
nothing special in thé terms of the mortgage, which do not go 
beyond what is stated. It is contended that although, according 
to the decisions of this: Board, that mortgage is prima facie invalid, 
as being for. neither an antecedent debt nor for any proven necessity 
of the joint family, it still may. be held to be valid on the doctrine 
laid down by the High Court of Calcutta in the case of Mahabeer 
Persad v. Ramyad Singh 2. “There, the head of a joint family 
and his son, who” was of age, united “in attempting--to raise 
money. There was a younger son, alsoa member of the joint” 
family, who was not of age and who did not, and could not, concur. - 
The mortgage was declared: bad, but the learned Judges who 
, decided. the’ case thought themselves at liberty to put a condition 
into the decree which ‘in effect determined that an implied represen- 
tation. or undertaking given by the morigagors that they had 
power to charge the joint family property, and would : make good 
the representation by partit-on. or otherwise, should receive effect, 





1, (1890) L.R. 17 J-A. 194, 186, 198. -+ 2, (1878) 19 Beng. D. R. po. 
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and accordingly. they, in substance, ordered by their decree a 
partition of the property so that the separate shares to. be obtained 
under the partition of the father and the son should be made paya- 
ble to the mortgagees. Whether that . particular. case was. rightly 
decided ar not, it.is not necessary to consider here, because the 
learned J udges procééded upon the footing that there had been the 
representation referred to. On looking at the’ facts, their Lord- 
ships agree with the observation of Mr. Parikh that there was very 
little, if any, evidence of, such. representation, but that there was 
such a representation was the basis of the judgment, and, unless 
the learned’ Judges had held that an equity’ arose out of it, their 
judgment would have amounted ' to this, that for every mortgage 
by the head of a joint. family. the property of the joint family could 
be made availablé to the extent of the interest of the mortgagor. 
Now,, whatever may happen. where there are special citcumstances 
such as there were in the case referred to, that is not the general 
law. The general law is quite-plainly laid down by Lord Watson 
‘in delivering the judgment of this Board in the case of Madho 
Parshad v. Mahabeer Singh 1, where he says, at’.p. 196, this :— 

“ Any one of several members of a joint family is entitled to require paranoi 
of ancestral property, and his demand to that effect, if is be not-complied with, can 
be enforced by legal process. So long as his interest is indefinite, he is not ina 
position to dispose of it. at his own hand and for his own purposes; but as soon as 
partition is made, he becomes the sole owner of his share, and has the same 
powers of disposal as if it had been his acquired property. The actual partition is 
not in all cases essential. An agreement by members of an -undivided family to 
hold the joint property individually in definite shares, or the attachment of a 
member’s undivided share in exacution of a decree at the instance of his ‘credilor, 
will be regarded as sufficien t to support the alienation of a member's interest in 
‘the estate or a sale under. the execution.” 

Now these are, the principles. which govern this and all other 
cases of the kind, and according to these principles, there can be 
no doubt that the present mortgage is void. There were no such 
special circumstances as the learned Judges seem to find in the first 
case above quoted entitling them to impose terms upon the plain- 
tiffs, and, whether Lord Watson approved that case or not, which 
isnot quite clear, he at all events said that it had no application 
which would affect the operation of the principles which he aa 
down as above quoted. — 


The result is that the mortgage-in the present case is bad 
and the appeal sas and their Lordships will humbly advise mip 


(1890) L-R. 171 A. 194. i 


P. C. 


vLachman 
¿Prasad 
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Majesty that it should be dismissed with such costs as the 
respondents, not having appeared before this Board, may be 
-entitled to. : : i 
Solicitor for Appellant :—E. Dalgado. 
Solicitors for Respondents :—Pyke, Franklin and Gould. 
A. P. P.. l 


à ` í 
enam ee 


PRIVY COUNCIL. i 
PRESENT :— VISCOUNT HALDANE, LORD ATKINSON, SIR JOHN 
EDGE, MR. AMEER ALI AND SIR WALTER PHILLIMORE. 


Kawal Nain and others se Plaintiffs-Appellants* 
: v. 
Budh Singh and others ... Defendants-Respondents, 


Hindu Law—Milekshara—doint foemily—Partition—Suit for partition dis- 
missed though right to partition acmitted—Whether status remains joint or several. 


A member of a Hindu joint family instituted a suit for partition, The suit 
was dismissed on the ground that though he had a legal right to partition, he had 
in the Judge's opinion no proper motive ‘for exercising that right. Thereafter 
he mortgaged his share, and on tke mortgagee suing, claimed to be still joint. 


- Held, that notwithstanding fhe judgment, the mortgagor had become separate 
from the date of his suit and that the mcrigage of his share was valid. 


Appeal from a decree of the Allahabad High Court, dated 
April 10, 1918, reversing a decree of the Subordinate Judge of 
Saharanpur. 


- The facts of the case are sufficiently set out in their Lordships’ 
judgment. Jt may be added that the suit for partition filed by 
Prabhu Lal was not only instituted but dismissed before the 
mortgage, which was in. fact intended to provide funds for an 
appeal. Such appeal was not however proceeded with, a compro- 
mise being effected, under which Prabhu Lal did in fact become ` 
separate.: “When a suit was brought on the mortgage, he and the. 
other members of the family, who were joined “asa precautionary 
measure” set up that they were joint and the mortgage invalid. 
The Subordinate Judge decreed the suit, but the High Court 
(Richards, C. J. and Banerji, J.) dismissed it on the ground that 
at the date of the dismissal of the suit for partition the mortgagor 
was joint. 

Hence this appeal. 


big * 17th April, 1917. 
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De Gruyther, K. CO. and Dube for Appellants :—The only. 
question is whether the mortgagor was joint or separate when he 


executed the mortgage. I contend that from the date of instituting- 


his suit for partition he was separate :—Girja Bai v. Sadashiv 
Dhundiraj 1 which was decided subsequent to the High Court 
judgment under appeal. It is immaterial that by an erroneous 
judgment the suit for partition was dismissed : the filing of that 
suit was an unequivocal intimation of plaintiff's desire to separate, 
and he became separate from April 6, 1889. The Subordinate 
Judge in dismissing the suit said “ It appears that the plaintiff is 
now thinking of wasting the family property, and having found 
no other means, he has instituted this suit without there being 
any actual cause of action. I must admit that the plaintiff has 
certainly a share in the joint ancestral property equal to that of 


his father, and he can also get the property partitioned under the ` 


Hindu Law; but this admission does not warrant the institution 
of a suit in Court without the accrual of any cause of action.” 

[Sir Walter Phillimore :—He has confused “ cause po action” 
with motive. ] 


[Viscount Haldane :—The learned J as ‘may be wrong but 
he has delivered a judgment and you have to show that you are 
not bound by it. He has refused to give you partition]. 

The only refusal is refusal to divide by metes and bounds, 
The Sub Judge admitted that Prabhu had one-fifth share and could 
get the property partitioned under Hindu Law. He does not say 
that Prabhu did not unequivocally express his-intentién to separate. 
I submit that his filing the suit was such an unequivocal intimation., 
The High Court went wrong by regarding the question as being 
whether actual physical partition had taken place. They had not 
this Board’s judgment” before them. 

[Sir W. Phillimore :—They do not seem to have applied their 
minds to the question whether separation can be effected by volition. | 

The respondents were unrepresented. 

Their Lordships’ judgment was delivered (April 24, 1917) by 

Viscount Haldane :—This is an appeal from a judgment of 
the High Court at Allahabad which reversed a judgment of the 


Subordinate Judge of Saharanpur. The question which arose was - 
whether a mortgage of certain interests in land was valid, as con-. 


tended by the appellants, who were the successors in- title of the 
1, (1916) L, R. 43 I. A. 151=81 M. L J. 455, 
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PAC original ńiortgagee. `The land had been the aot ‘of a ‘joint 
Kawai: family subject to Mitakshara Law, and the controversy turned on 
Nim whether the respondent Prabhu Lal, the’ mortgagor, had separated ` 
Bui from the’ joint family’ befors executing the’deed, and bo rendered 
Singh ‘< 


2 himself competent to: make a-valid a ypothecation of the interest. 


Viscount which’ had come to him as a member of the joint family. 
Haldane. 


Prior to the mortgage, which was dated the 28th August, . 
1890, the cegpondént, Prabku Lal had, on the 6th April, 1889, 
comriienced a suit for ‘partition. By his plainé he’. had claimed a 
fifth share. of the’ family property, and- their Lordships enter- , 
tain no doubt that the claim amounted to an intimation to- the. 
‘defendants, his co-sharers of .the unéquivocal desire of the 
plaintiff for separation from. the joint family. .If this be so- the 
judgment of the J udicial Committze i in the recent case of Girija 
Bai y. Sadashiv Dhundir asl renders it beyond question that the, 
commiencemeni of this suit for partition effected. separation- from- ` 
the „joint ‘family. It is immaterial, in such a case, whether the co- 
sharers assent. A decree: may be necessary -for working - -oub the 
result of the severance and for allotting, definite shares, but. the 
status of the plaintiff as sepaiate i in estate is brought about' by his . 
assertion of his right to separate, whether he obtains a.consequential 
judgment or -not. 

` These considerations a: are sufficient to dispose of the only serious 

question raised by the™ present appeal. Had their Lordships’ judg- 
ment in the éase,just referred to been “delivered before and, not 
after the judgments now under review, that of the High Court 
would probably have been ‘different. The Subordinate. Judge 
thought ‘himself bound to’ examine a number of transactions from 
which he drew the inference that’ the members ‘of the joint family 
had assented to the severance contended for, although `a complete 
partition kad not ‘been carried ‘out. It was not necessary . for him 
to find so much in order to establish the’ severance, but the result 
` at which he arrived was right? The High. Court, in reversing his 
decision, proceeded on the footing that no agreement for severance 
had been established, -and that it was necéssary that the existence 
of; such: ani. agreement - “should “De: shown. This is plainly ` 
contrary :tor the. principle as subsequently - laid t down by this 
Board -in the-other cage. < If-hag been argued that the ‘suit: for” 
parkition,.. commenced by the plaint*of 1890, ‘was - „dismissed. and 

: 1. (1916) LB. 43 L'A 15131 M. TJ. 455. 
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`. that the plaint was therefore of no effect. Their Lordships cannot 


assent to, this argument. It is true that in the- suit of: 1890 the 
Subordinate Judge dismissed the, claim disbelieving the case put 
forward in support of it, namely, that the father, who was head 
of the joint family, had refused to supply his son Prabhu Lal with 
the funds required to maintain him, and had. otherwise illtreated 
him. The High Court says that, while this disbelief was no valid 
ground for dismissing a claim for partition, it still shows that am 


the dite when the suit was dismissed the family remained joint. 


It will, however, be observed that the judgment in that suit -pro- 


; „ceeded on the ground that owing to the age of the father he might 
‘have other children and that in consequence the property could not 
. be .divided or the plaintiff's, share fixed. But, while this was 


obviously wrong, the judgment on its face concedes that the plain- 


“tiff had a right to partition, although no cause of action for an 
-actual partition was regarded as, having accrued. It cannot be 


saide that the plaint did not amount to such an expression of 
intention as to satisfy the conditions of the law as now settled. 


Their Lordships have thought it necessary to examine tke 
argument for the appellants in the present appeal with tke 


more care because the .respondents:have not been represented at 
‘the Bar. But they are satisfied that the High Court has given a 
‘decision which cannot stand. They will therefore humbly advise 


His Majesty that this appeal should be allowed and ‘the decree of 


‘the Subordinate Judge restored! The respondents must pay the 


costs here and below. But their. Lordships desire to point out 


that as the personal remedy under the mortgage is probably barred 


by limitation, the liberty to apply -for a personal. decree, which is 
given by the decree in accordance with Order 34 of the Code ef 
‘Civil Procedure and 5. 90 of the Transfer of Property Act in 
the event of the proceéds ʻofa sale-proving insufficient, must be 
subject to the ‘right of the respondents to: raise any such defence to 
the personal claim, such as one based on limitation, which may 
prove: open to them. j 


Solicitors for Adhe Barrow Rogers and Nevill. 


“Solicitor for Respondents :—Douglas Grant,- 


Ay P.P.: asa ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR JoHY Warns, CHIEF JUSTICE AND. 
Mr. JUSTICE SESHAGIRI AITAR. 4 


Doraisami Padayachi and another ... Appellants* 
v. (Plaintiffs) 
Vaidyalinga Padayachi (dead) and others „s. Respondents 
Ah i (Defendants). 


Specific Relief. Act (I of 1877), 3. 1—Znactment of Civil Procedure Code (V of 
1908), Sch. Il, para 22, during pendency of reference to arbitration—Rights of 
parties unaffected—Bar of suii—Termination of arbitration proceedings by death of 
arbitrators—Suit for dissolution of partnership and accounts—Limitation—-Time, 
of runs, during pendency of arbitration—Limétation Act (IX of 1908), article 120, 
applicability of. i 

Certain disputas between the plaintiffs and defendants as regards the taking 
of accounts of a partnership said to have been dissolved in 1905, were referred ` to 
arbitration on 8-8-1906. The arbitration proceedings came to an end on 81-10-1910 
by the death of the arbitrator. Ina suit instituted by the plaintiffs in 1911 for 
dissolution and accounts, the defendants raised the plea that it was barred by 
limitation, keld, that the suit was not barred. . | 

The effeot of S. 21 of the Specifis Relief Act, while it was in force, was to confer 
on the other parties to the contract, a right to have their disputes decided by 
arbitration and not by suit and this was a substantive right which when once it 
acorued, would not be affected by the enactment of 8. 22 of Schedule II of the 
Civil Procedure Code, 1908. 

Further, the special provision in S. 21 of the Specifio Relief Act, while it was 
in force, prevented time running against the plaintiffs under the Limitation Aot 
and whetHer the effect of this provision was merely to suspend the running of time 
or to take the case out of the specific article and bring it under article 120, in either 
case, the suit was within time. 

The institution of a suit after a contract to refer to arbitration is a ‘sufficient 
tefusal to perform such contract so as to bar the suit under the section. 

Ramkumar Singh v. Jagmohan Singh 1, referred to. . 

Per Seshagiri Aiyer, J: The residuary article 120 applied to the case and the 


cause of action for the suit having arisen on the death of the arbitrator in 1910, 


the suit was within time. 


Second appeal against tke decree of the Court of the Subordi- 
nate Judge of _Kumbakonum in A. S. No. 491 of 1913 preferred 
tasan tt the decree of the District Munsif of Shiyali in O. S. No. 15 
of 1912. 

The facts, material to-this report, are briefly .these : Plain- 
tiffs and defendants were partners and the partnership was alleged 
to havé come to an end in-1995. Disputes having. arisen between 
the parties, the matter was referred to atfbitration on 8-3-1906. 
Nothing was done by the arbitrator for a long time and eventually 


* 8. A. No. 1966 of 1914. a8rd February, 1917, 
a (1910) I. L. R. 33 A. 818. 
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the arbitration proceedings came to: an end by the death of the 
arbitrator on’ 31-10-1910. In 1911-the plaintiffs brought the 
present suit for dissolution of partnership. The plea of the defen- 
dants was that the suit was time-barred and both the Courts below 
upheld the plea and dismissed the suit. “Plaintiffs preferred a 
second appeal. The reference to the Full Bench and the answer 
thereto are reported in (1916) I. L. B. 40 M. 31=32 M. L. J. 422. 
- R. Kuppusami Aiyar for the Appellant. 
S. Muthiah Mudaliar for the Respondent. 
The Court delivered the followirg ; 

_ Judgment :—The Chief Justice :—The answer to the Full 
Bench reference being against him, hr. Kuppusami Aiyar for the 
appellant has relied on another of the grounds taken here and in 
the lower Appellate Court, that time did not run between the 8th 
March, 1906 the date of the reference to arbitration and 31st 
October 1910, when it is alleged the arbitration proceedings:came 
to ah end by the death of the arbitrator. §. 21 of the Specific 
Relief Act provided that “if any person whohas made such a 
contract (to refer to arbitration) and has refused to perform it, sues 
in respect of any subject which həs has contracted to refer, the 
existence of such a contract shall bar the suit.” As to this I 
agree with Richards, J.,.one of the re“erring Judges in Ram Kumar 
Singhv. Jagmohan Singh 1, that the institution of a suit after 
the contract to refer is sufficient refusal to perform such a con- 
tract to bar the suit under the section. The result of this 
provision when it was in force was, it seems to me, to bar ‘the 
plaintiff's right to sue- for dissolutim of partnership so long as 
the arbitration had not broken down or the other side had not 
refused to go on with it. If the arbitration had become impossi- 
ble as by the death of the arbitrator or the other side had refused 
to go on with it, S. 21 would have ceased to operate as a bar to 
the plaintiff. The question then is, what is the effect to be 
attributed to the removal of this statutory bar by the repeal of 
this provision of S: 21 by $. 22 of the second schedule cf 
the Code of Civil Procedure of 1903. The effect of the provi- 
sion while it was in force, was to confer upon the other 
parties to the contract a right to have the question decided by 
arbitration and not by suit, and this was a substantive right of 
an important character. This being 30, the repeal of this provision 

1. (1910) I. L. R. 88 A. 816, 
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ofS. 21 by the-Civil’ Procedure Code-of. 1908 did not. affect the, . . 
| tight of the other parties to-th3: contract, which had accrued. under.- 


it (General Clauses Act 1897, Section 6 (e),)- and consequently if 
the- plaintiff had brought. the present suit “Immediately, on. thé: . 


coming into force of ‘the Code he: would still ‘have been: liable:to . ~ 


be. met. by: a plea founded' on she repealed’ provision, : and it wag: 
only when by the death: of the arbitrator in: 1910: further: proceéd=- 


` ings in the arbitration became impossible that the-plaintiff’s right 


to sue was restored to. him. “It. is I think clear that the special 
provision in §. 21 prevented time running against the plaintiffs 
under the Limitation Act while it was in force and whether the - 


` effect of this provision was merely to suspénd the running of time. 


under the Limitation Act, or to take the case: out of the Article’ 
and bring it under Art. 120, :n either case, the suit would be. 
within time. I may say’ however that I do not think-ihat the 
Judicial Committee should be considered in Nrityamoni’ Dassi v. — 
Lakhan Chandra Sen 1, to have departed from the view cleayly 
expressed in Lala Som Ram v. Kanhaiya Lal 2. We allow the. 
appeal, reverse the decrees of’ the Lower Court and remand the ` 
case for disposal according to law. Costs incurred hitherto to abide, ` 


Seshagim diyar, J. :—Thəa points raised by Mr. ‘Kuppusami , 
Aiyar on this second. occasion are by. no means easy of solution. 
Upon one point my mind is clear. The ‘parties referred the. 
matters in dispute to arbitration before the new Code of Civil” 
Procedure came into force. At that time the rights of the 
parties. were regulated by 5. 21 of the Specific Relief Act. That 
section says that the existence of a contact to refer “ shall 
bar the. suit.” Mr. Muthiah. Mudaliar’s ingenious argument 
thatthe. bar affects only the ag-eement to refer and not. a pending 
reference is obviously untenable.. As I read the section, a 
right is conferred on one‘of tke parties to. a, contract to prevent 
the other from. enforcing his rights other than through the. - 
tribunal chosen by the parties. Such a right cannot be said | 
to be a mere incident of processual law. Ib is well-established; 
that a. right oft appeal granted. under. a repealed Act’ is, nob. - 
affected by the new Act.: Colonial Sugar Refining Co. v. 4 
Irving 3, Sadasiva Pillai v. Kalappa Mudahar 4, and, Nana Ve 





1. (1916) 1. Ti. B. 480. 66930 M. L. J. 529. - 
-2. (1918) L: R. 40 I.A. 7426 M. L J, igh - arr 
“8: > (1905) A. ©: 869:° v WAE fos - (1900), I. L. R. 24° M. 89, 


` 
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Shekw}. A vested. right is not ordinarily: taken away, by a new 
Act. " Gopeshwar Palv.. Jibaw Chandra: Ghandra.2. Applying 


these principles} it seems to me that S. 22 of the Second’ 


Schedule to the new Code of Civil Procedure did not deprive the 


defendant of the right which he-had of objecting to the suit, ‘the. 


matter in dispute having been referred to arbitration. It follows 
from: this that so long as the arbitration ‘was. operative, the plaintiff 
was. incapable of:enforcing his rights in a Court of Law. 

'  Tt-is admitted that the proceedings were pending until Octo- 
ber +910. when the arbitrator died. In my opinion, the plaintiff 
was’ debarred from seeking the assistance of the Court -till .then. 


It. was. next argued.that a bare institution of a suit would not 


amount to.“ a refusal to perform ” so:as.to attract.the provisions 
ofS. 21 of. the Specific Relief. Act, and. that as the- plaintiff 
had always expressed his willingness to abide by the decision of 
the-arbitrator, the defendant never had any right to plead the bar 
of S. 21. In Ram. Kumar Singh v. Jagmohan Singh 8. 
Mr. Justice Richards (as'he then was). held in the judgment from 
which a. Letters, Patent’ Appeal was preferred, that the filing of a 
suit would.amount to. refusal to perform, and Mr: Justice Tudball 
who differed from him expressed no opinion on this question. ‘The 
learned Judges who heard the Letters Patent Apveal did not 


question this. dictum of Mr. Justice Richards.. .In my opinion the. 


institution of a suit. by the plaintiff would be an overt act indicative 
of an intention ‘not to perform the contract entered into by him 


. The head note to the decision.in Tahal v. Bisheshar 4, is . 
somewhat too broadly expressed. The learned Judges based their 


decision upon. the view “ that the contract, the existence of which 
would bar a suit under the circumstances contemplated by this 
section, must be an operative contract and not a contract broken 
up by the conduct of all the parties to it.” If there was no enfor- 
cible contract, the question of refusal to perform could not have 
arisen. W. Crisp v. Adlard 5, relied on by the learned vakil 
for the respondent has no application to the present, case. Iam 
therefore of opinion that if the plaintiff had brought a suit before 
the arbitrator died, ‘he could have been prevented from enforcing 


his rights in the suit by virtue of the last clause of S. 21 of the ` 


Specific Relief Act. 








1. (1908) I. L. R. 32 B. 837. 2. (1914). I. L. R. 41 C. 1125.. 
3. NNE L.R. 83 A. B15. . 4. (1885) I. L. R. 8 A. 67. 


6: (1896) I. L. R. 28 0..956. 
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The further point whether the period during which the bar 
operated should be regard=d.as having been merely suspended or 
whether the cause of action for the suit itself should be regarded 
as not having accrued until the death of the arbitrator is. one ‘on 
which there is room for considerable difference of opinion: The 
suspension of the period ia provided for by Ss. 14 and 15 of the 
Limitation Act. I do nos think that the present case is covered 
by either of these sections. Ordinarily that would be'a sufficient 
answer. But the Judicia. Committee have recently (Nrityamont 
Dassi v. Lakhan Chandra Sen 1) given their general adherence to 
the conclusion expressed in Lakhan Chandra Sen v. Madhusudan 
Sen 2. That decision 'seems to lay down that apart from the sta- 
tute, a party who is prevented from enforcing his claim has a 
general right that the period of his disability should not count 
against him, although the difficulties in his way may not be of the _ 
nature contemplated by £s. 14 and 15 of the Limitation Act, An 
examination of the authorities relied on in Lakhan Chandra Sen 
v. Madhusudan „Sen 2 does not support the general proposition 
laid down therein; but the question must be taken to have been 
set at rest by the Privy Council by their pronouncement in Nrity- | 
amoni Dasi v. Lakhan Chandra Sen 1. Mr. Justice Ayling and 
myself recently followed Lakhan Chandra Sen v. Madhusudan 
Sen 2, in Appeal Against Order No. 354 of 1915. We have not 
then to consider whether there was only a suspension of the period: 
and not of the cause of action itself, as in any event, the plaintiff 
would have been in time. There is an earlier decision of the 
Privy Council which seams to throw some doubt on this theory 
of the suspension of the cause of action. In Lala Soni Ram v. 
Kanhaiya Lal8, it was argued that the period during , which 
there, was a tign of the interests of the mortgagor and of the 


` mortgagee should be extended in calculating the period allowed: by . 


Art. 148. Their Lordships expressed the opinion that 5.9 of 
the LimitationAct was against the plea. It is inferable from 
the judgment that the fusion creited either an inability or disability 
to sue and’ that as S. 9 expressly enacted that time which had 


“once commeniced to ruh should not be stopped by such a ‘subsequent ` 


inability or disability, the, period of the fusion of the rights should 
not be excluded. It may be possible to. distinguish Nrityamoni. 








"4. (1916) I. LR. 48 C 630. 2. (1907) I. D. R. 850. 209. 
3. (1918) L.R. 40 I. A. 7425 M.D.J. 181- 


+ 
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Dasi v. Lakhan Chandra Sen! from the earlier case on the 
„ground that no question of inability or disability arose in the latter. 
“But the extension of the principle contained in Nrityamone 
Dasi v. Lakhan. Chandra Sen 1, must be made with great caution. 
“I think it would be more logical to hold that as a result of the 
: interposition of the bar, Art. 91 is not applicable to the present 
case. In another case which was argued subsequently, I have 

stated my reasons for invoking the aid of the residuary articles 

whenever a specific article in all its bearings is not applicable. 

Acting on that view, I am prepared to say that the residuary 

Art. 120 applies to this case and that as the cause of action 

arose for the suit only on the death of the arbitrator in 1910—for 

as pointed out by the learned Chief Justice, under S. 6 (c) of the 

General Clauses Act the bar continued till then—the suit is within 

time. : 
The decree of the Court below must be reversed and the suit 
must be remanded for disposal on the merits. -Costs to abide the 


result. < 
A. V. V. —— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— MR. Justice ABDUR RAHIM, MR. JUSTIUH 
SPENCER AND MR. JUSTICE SRINIVASA ÅIYANGAR. 


‘Gangadara Mudali ... Appellant®* (Defendant). 
ie 5 f : 
Sambasiva Mudali | a. Respondent (Plaintiff), 


Registration Act, Ss. T2 and 77—Document presented within time improperly 
returned by registering of ficer—Fresh presentation afier four months—Refusal to 
excuse delay—Refusal to accept document for registration—Appeal to District 
Registrar, åf lies—Dismissal of appeal, if gives rise to a cause of action fora suit 
under §. 77. 

A document was preseuted for compulsory registration on the last day allowed 
by law but was not received by the registering officer. Thereupon the document 
was presented on the next diy with an application for excusing the delay. The 
latter application was rejected and the registering officer refused to accept the 
document for registration. An appeal to the District Registrar having been dis- 
:' missed, the aggrieved parson instituted a suit under S. 77 of ‘she Registration Act. 
Held that the order of the registering officer was a refusal to rogister within the 
meaning of S. 72 of the Registration Act against which an appeal lay to the Dis- 
briot Registrar and that the dismissal of the appeal by the latter gave rise to a 
„ause of action for a suit under 8. 77 of the Registration Act. È 

Gangava v. Sayava ?, disapproved; Narasimha Nayanim Varu v. Ramalinga 
Rao 3, and Sivarama Pattar Kariakar v. Krishna Iyer 4, referred to. 





* L, P, A. No. 120 of 1916. * 1st November, 1916. . 
1. (1916) LL.R. 48 C. 6690. , 2. (1898) I. L. R. 41 B. 699, 
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‘Appeal under Clause 15 of the ‘Letters ` Patent’ against.\'the 


“judgment of the Honourable Mr. Justice Seshagiri Aiyar in SA. 
- No. 2348 of 1914 preferred against the decree of the ‘Court ofthe 
-Temporary Subordinate Judge of Tanjorein A. ‘S. No.. 113 ‘of 


1914 (O. S. No. 71 of 1913 on the file of the: ‘Court of the District 
Munsif of Tiruturaipundi). ` 
- The facts are set forth in the judgment e Sêshagii Iyer, n : 
` The Court delivered ‘the ‘following ; 
Judgments::—Seshagiri Aiyar, J.:—The facts are not-in apu 


“in this.case. The defendant execnted.a sale-deed to the plaintiff on . 


the 8rd September, 1912. Owing:to the non-payment of the considera- 
-tion.in full, the-defendant refused io get-the document registered. .The 
plaintiff presented it to the Sub-Registrar for compulsory registration 
on the 3rd of January 1913. . On that day according to the-evidence 
of the Sub- ‘Registrar, he was so busy that he was not able to find time 
to receive the document and to issue, summons, to the defendant: The 
Sub- -Registrar therefore . suggested that the document should . be 
‘presented tha next day with an application for excusing the delay i in 
not having presented it earlier. This was done. The: application for 
excusing the delay was lodged with the Sub-Registrar under $. 25, 
Cl. 2:of'the Registration Act to ba forwarded ito‘the Registrar. The 
Registrar did not excuse the delay. His order has not .been put on 


- the record. The Sub-Registrar passed final lorders on the 14th 


January 1915 in ‘these words : —“ Inasmuch as no: permission has “been 
given for accepting the said document for registration under S. 25 of 
the ‘Registration ‘Act, in Current Memo No. 79, General, dated -the 11th 
J anuary, current year, issued by the Registrar, the registration of this 
document is refused under sub-S. 5 ofS. 24 of the Registration 
rules.” (Exhibit E). ‘Thereupon an appeal was preferred to the 
Registrar. This ‘was dismissed on 1st February 1913. ‘The present 
plaint was presented under S. 77 of the Registration Act on the 3rd 
of March 1913. It- was conceded before us that the suit was ‘within 


_ thirty days of the order of the Registrar. Tho Subordinate- Judge 


differing from. the District Munsif gave a decrea' to ‘the ‘plaintiff. ` 

In this second appeal as the respondent’ was not represerited, we, 
requested Mr. Ramabhadra Aiyar to assist as amicus curiae. -We 
-are indebted fio him dor his clear and able argument. ‘The appel- 
lant’s-case:was presented to us wie equal ability and ‘clearness by 
Mr, Visvanatha Sastri. 7 E 
The: main’ contention for the appellant: was that this suit is not 


- in the purview -of-8. 51 -of- -the Registration “Act. Mre- Visvanatha 


Sastri argued that the order of the Sub: -Registrar communicating the 
opinion “of the Registrar that the delay in presentation’ will? not 
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be excused is not an-order, “ refusing to admit a document to registra- Garigadara 
tion,” as contemplated by S: 72, Cl. (1). of the Act and that no Mudali 
appeal lay to thé Registrar against that communication. - Therefore Sarnkašiva 
the appeal to the Registrar and the order thereon (Exhibit F) were ‘Mudali. 
both incompetent and furnished «no ground fora suit under S. 77. Beshagifi 
Before dealing with the few cases cited in argument, I shall examine Aiyar, F. 
the sections. It is true that under Section 29, the’ power to excuse 
the delay in presentation is vested solely in the Registrar. What the 
Sub-Registrar has to do is simply to send up the’ papers to the 
Registrar. The party is still before the Sub-Registrar ; the final word 
has to be said by him although he is bound by the opinion of his 
superior. The next question is, did the Sub-Registrar “refuse to | 
admit the document to registration”? The fact that he has no option 
in the matter does not affect the solution of the question. In his order 
Exhibit E he says that “ the registration of this document is refused ”. 
Of course, if he had no power to pass the order, the words used by him 
will not avail the plaintiff. In my opinion, he has the power to pass an~- 
order whether he would register the document or not and that order 
would be strictly within his rights. The Registration Act uses two or 
three expressions which have caused some confusion of thought. Refusal 
to registar, Refusal’ to accept for registration, Refusal to admit for 
registration are used in the body of the Act. without indicating the / 
difference in the meaning to be attributed to these expressions. In my 
view, the order of the Sub-Registrar is a “refusal to- admit the document 
to registration ”—and as such is appealable, Mr Visvanatha Sastri 
pointed out an anomaly which this interpretation would involve. 
By the appéal to.the Registrar in such cases that officer is asked ‘to 
review his own opinion given on the éx parte represeatation of 
the Registrar. . There is force in this argument. The only answer 
is that on the previous occasion whet he passed orders on the 
papers sent to him by the. Sub-Registrar, the Registrar was 
acting in his advisory capacity. My attention has not been drawn 
to any provision which enables a party who has lodged his applica- 
tion for excusing the delay before the Sub-Registrar to be heard 
in support of his application. But when he hears an appeal, he was 
performing a judicial act and the parties have a right of audience. It 
may be that the legislature intended that ‘he should reconsider his 
decision for good cause shown. However that “may be, I am unable 
to.say.that the order of the Sub-Registrar is not.oné refusing to admit 
the document to registration. An argument was found d on the use of. 
a similar expression ‘in S. 58,’and it was said that ada iina to regis- 
tration is a technical language which contemplates, ‘some: preliminary 
gteps. _I:am not convinced by this argument... 2... ~ A 
8. A 
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There is one other ae of he wesc S. 76, el. (1) (b) 
contemplates an original application to the Registrar to direct the 
registration of a document ty a Sub-Registrar. No doubt such an 
application may be lodged with the Sub-Registrar for -its being 
forwarded to the Registrar. But the language is not mandatory. 
Under cl. 1 of S. 25 it is 2ompetent to the Registrar, if the delay 
does not exceed 4 months to excuse-ié on certain conditions and direct 
the registration of the document. There is nothing.in the Act to pre-. 
vent a party from applying to the Registrar to excuse the delay. S. 76 
Cl. 1 (b) implies that such a direct application is competent, If this 
is. correct, the appeal preferred by the plaintiff against the order of the 
Sub-Registrar may be regarced as an original application to the regis- 
trar to excuse the delay. The fact that he expressed an unfavourable 
opinion when the papers wera forwarded to him would not prevent his 
entertaining an original applization. His dismissal of the appeal would 
be in effect refusing to direct the Sub-Registrar to register the documents. 
Such a refusal would furnish a cause of action for a suit under S. 77.. 


I have thus far avoided discussing the case law on the point, 
The decision strongly relied upon is that reported in Gangava ve 
Sayava 1, In this case immediately on the receipt of the order refus- 
ing to excuse the delay, the suit under S: 77 was filed. - With all 


` respect I am unable to concur in the view that the refusal to excuse 


the delay is not a refusal to register. I am fortified in my opinion by 
the view taken in Madras-in Narashima Nayanivaru v. Ramalinga 
Rao 2, and Sivarama Pattar Kariakar v. Krishna Aiyar 8, which 
seem to disapprove of the Bambay decision. The decision in I hava: 
lal v. Sardar Singh 4, „ig in conflict with the Bombay decision although 
it is not referred to in the judsment. The reasoning in Kudratht Begum 
v. Najibunnissa 5, ig also in favour of the view I have taken. Udit 
Upadhia v. Imam Bandi Bibi 6, does not really touch this case. 

For the reasons above given, I am of opinion, that the suit was 
properly laid under S. 77 of she Registration Act. 

I would therefore dismiss the second appeal: h 

Bakewell, J.:—¥For the purposes of this appeal it is necessary to 
examine the procedure prescribed by the Indian Registration Act, 
1908, for the registration of documents. A party claiming under a 
document must present it at the proper registration office (S. 32) and 


- ini certain -eases the registering officer is forbidden to accept it, for 


registration (See Ss. 20 (1), 21 (1), (4), 28, 71 (2)). Ss. 34 and 35 
arid part 7 prescribe the prozedure to be followed upon the induiry 





14 (1896) I. L. R. 21 B. 699, 2, (1899) 10 M, L. J. 104. 
3. (1914) 26 M. L. J. 307. ~ 4 (1907) I. L. R. 99 A, 2384. ` 


6. (1897) I. L. R. 26 0, 98, - 6. (1902) I. L. R. 24 A. 409, 


o 
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. held by the registering officer when he has accepted a” document for 
registration - and part XI (B) deals with the procedure after this 
inquiry when he has decided to admit it to registration. 


: There are therefore three principal stages in the registration of 
a document, first its acceptance by the officer, secondly his enquiry as 
.to its admissibility to the register and thirdly his placing it ‘upon the 
register. 

‘The Act is silent as 3 to the effect of a refusal by the officer to 


aecept a document for registration except where the time limited for 


presentation has expired, im which case the principal registering officer 
has a discretion to enlarge the time (S. 25), but possibly the Registrar 
might act under S 68.(2). 

S..73 provides for an application to the Registrar where in the 
inquiry before a Sub-Registrar a party has denied execution, and-S. 72 
provides an appeal to the Registrar where a Sub-Registrar has in 
other cases refused to admit a document to registration. S. 75 deals 
with the order of the Registrar in an inquiry by ao as.to the’ execu- 
tion of & document by a party. é 2 


S. 76 prescribes the -procedure to be ‘followed by the Registrar 
when he refuses to register a document or to direct -its registration 


under Ss. 72 or 75. 8.77 ‘provides a remedy by suit in a Civil Court, 


in cases where the Registrar has refused to order a document to be 
registered under either of the last. mentioned sections. © This section 


therefore provides: in effect for a new trial of the question of 
admissibility of a document to the ed a the inquiry directed 


by Ss. 34 and 35. 

S. 34 prohibits the officer from denne a document unless the 
execiitants appear within the period limited by S. 23 for the presenta- 
tion of the document, and provides that in such a case an application 
may. be made to the Registrar to enlarge. the time. 


There appears to be no ‘remedy given by the Act in cases where 
the Registrar refuses to enlarge the time for presentation or inquiry 
under Ss. 25 or 34. : 

In the present case the respondent presented a ‘ieee to a 
Sub-Registrar on the last day of the period fixed by S. 23 and was 
advised by him to present a petition to the Registrar for further, time 
and. the respondent accepted his advice and applied accordingly under 
S. 25. It is clear that the Sub-Registrar should have accepted the 
documêné for registration, and that the party should then have applied 
to the Registrar under S. 84. I think that it is equally clear that the 
- Sub-Registrar did not refuse to accept the document for registration 
and did not consider whether is was admissible to the register, and 
therefore did not refuse ` to admit it to registration, but merely offered 
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advice. “There was therefore no order refusing to:admit the document 
to registration from which an appeal would lis under S. 72, and“ no 
order of the Registrar: refusing to direct ‘registration under that séction. 


.S. 77: is expressly limited to ordérs of’ refusal under Ss. 72 or 76, 


and when there ismo such order a suit will not‘lie-thereunder. `-- . 


The. subsequent proceedings by the respondent were têken after 
the expiration of the pericd limited by S. 23 and after the order. 
of the Registrar refusing to enlarge the ‘time and the Sub-Registrar 


„and Registrar were prohibited by that section from accepting ‘the 
‘document for registration, and the orders “passed by them were ‘there. 
fore not orders refusing to admit a document to registration within’ ‘the 


meaning of the Act. 
Tf ` the respondent had followed the procedure prescribed by 


‘S. 34° ib would still have been within the discretion: of 


the Registrar to refuse an enlargement of the time, and I do 


‘not think that the Act provides any means of revising “such 


an -ordér. ‘If the action of the Sub-Registrar be taken 25 equi- 
valent to an acceptance of a document for registration and a refusal 


4o admit it. to registration under S. 34 it would seem that the. respon- 


dent-has not. adopted the ramedy presoribed by that section.. If, 


“however, the application for enlargement of tima be. regarded. as made 


under S. 34 and not under S. 25, the Registrar has exercised his 
discretion by refusing further time. 

If under the circumstances of this case the Court mua a decree 
directing the document to be registered it would iù my opinion be either 
exercising a discretion expressly conferred upon the Registrar or- revis- 
ing his order-refusing to enlarge the time for: acceptance of a- docu- 
ment; and the Act gives no such jurisdiction to the Court. 

It is regrettable that tha Sub-Registrar should have tendered and 
the respondens have accepted advice which was not in accordance with 
the provisions:of the Aci, but the Act does not‘appear to ‘afford any 
remedy, unless, the acticn of the PRT Beene be held not to fall 
within S. 86. ; eT) 

' -I respectfully dissent from the dictum contained in Narasimha 
Nayanim Varu v. Ramalinga Roiv 1 which is not binding on this Court 
and accept the ruling in Gangava v. Sayava 2 which draws a distine- 
tion ~between- a’ refusal to-accept and a refusal 50 register a document. 


There-has been no argument before ‘us as to whether proceedings 
could be taken otherwise than under the Act against a Registrar or 2 
Sub- Registrar who has refused to accept a decument for registration , 
but in the case of a Sub-Registrar I am inclined to the opinion that, 








` (1899) 10 Me Iu- J. 1040 a (1889) I. L. R. 218 699, 
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“5; 68 provides a. remedy.: „I would allow this appeal and restore the 
-decree of the District Munsif with costs throughout: : 4 
Seshagiri Atyar, J. As my learned brother-has os a difforent 
: view, my judgment ‘which „confirms that of the. lower Appellate Court 
prevails. In the result the Second Appeal is dismissed. As the res- 
pondent does not appear there will be no order as to costs. ` 
| A. V.. Visvanatha Sastri for. G. 8. -Ramachandra Aiyar 
for the Appellant. 
A K. S. Ramabhadra Aiyar (amicus curiae) for fhe Respon- 
dent. 
-The Court delivered the folléwing | ; 
Judgment :—We agree with Seshagiri Aiyar,.J., that thie 
case falls within S..77 of the Registration Act. This'is in 
agreement with the interpretation adopted by our. Court in Nara- 
simha Nayanm Varu v. Gamane Row 1, and Swarama 
Pattar Kariakar v. Krishna Atyar 2, and we ass may point out 
that the rules framed under the Act are in accordance with this 
view. 
© A Saag view, it is true, has prevailed in Gangava V. 
Sayava 8, but the fallacy of the reasoning in that case, if we may 
"gay 50 with respect, lies in thinking that there is any substantial 
' distinction between refusal to accept a document for registration 
and a refusal to register within the meaning of S. 77 read with 
Ss. 76 and 72. Here the District Registrar had in fact refused tc 
direct registration of the document and none the less so because he 
made no enquiry as to whether the document was executed or not, 
proceeding on the ground that the document was in his opinion 
presented out of time. 
- Wemay mention that æ ruling. referred to at the bar in 
Dahm v. Biyyathamma 4, 4, can be distinguished | on the ground 
‘that the appeal to the Registrar in that case having been presented. 
after the expiry of the prescribed period, it was considered as. if 
thére was no appeal and admittedly where there has been no 
appeal to the Registrar no suit will lie under S. 77. There 
- dre also some observations in Balambal Ammal v. Arunachala 
Chetti 5, and Veeramma v. Abbiah §, wee might Pe taken ` tO 
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It is also argued that tke suit is barred. But time should be 
computed from the order of the Registrar, dated the Ist February 
1918, when on appeal, he refused to direct the registration and 
not from his previous order refusing to extend time. 

The appeal is dismissed. 

A. V. V. ? — 

IN THE HIGH COURT OF J UDICATURE AT MADRAS, 
` PRESENT :—MR. JUSTICE Courts TROTTER AND 
Mr. JUSTIOE SRINIVASA AIFANGAR. a 


Imbiohi ws. Appellant * (Plaintiff). 
v. 4 | 
Achampat Avukoya Hajiand ... Respondents (7th Defendant. 
othérs and Defendants 1 to 6).. 
Transfer of Property Act, S.100—Charge—Validity of—Charge to secure a 
liability which may arise in the futcre. ? 


An instrument by which a liatility not existent in praesenti, but which will 
arise, if af all in the future is secured, may create a present charge within the 
meaning of S. 100 of the Transfer of Property Aot. 

Where in a partition dead between the members of a joint family it is provid- 
ed, that if owing to the default o two of the dividing coparceners the debts 
which they had undertaken to pay should have to be paid by the others, then the 
persons who paid should recoup themselves out of the properties allotted to the 
defaulting parties creates a present charge within the meaning of S. 100 cf the 
Transfer of Property Aot. 

Second appeal against the decree of the District Court of 


South Malabar in A. S. No 860 of 1913, preferred against the 
Decree of the Court of the District Munsif of Parapanangadi in 
O. S. No. 192 of 1912. 

C. V. Anantakrishna Aiyar and K. P. Ramakr ishma Atyar 
for Appellants. 

Dr. 8. Swaminathan fœ Respondents. 

The Court delivered the following 

Judgments :—Coutis T-otter, J.:—In this case there was a 
partition and in that partition it was provided that certain debts 
should be paid by two of the separating co-parceners and certain 
other. debts by the others. There was, also, a partition of the pro- ` 
perties between them and it was provided that in case two of the ` 
dividing coparceners, who are called Nos. 1 and 2, fail to discharge’ 
the debts that were allotted to their portion to be discharged, then 
they as well as the properties allotted to them should be liable ‘for’ 
the losses resulting therefrom. -In plain English-: If owing to the 
default of two of the dividing co-parceners the debts which they 
TT IBA. No. 910 of 1914, 2156 September, 1916, 
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had-undertdken to pay should have to be paid by the others, then 
the persons who paid should recoup themselves out of the properties 
allotted to the defaulting parties. 


Now the learned Judge has held that this deed of partition , 


Ex. D. did not create a ‘charge’ under S. 100 of the Transfer of 
Property Act and in coming to that decision he bases himself upon 
a decision in Madho Misser v. Sidh Binaik Upadhya 1. Now 
that decision as well as Harjas Rat v. Nawang 2 is capable of 
two constructions. It is capable of being construed as deciding that 
the instrument in that case was in fact, nota present charge to 
secure against a future contingent liability, but a mere contingent 
charge arising on the happening of a possible future. event. 
If the two cases mean that, there is no particular harm, in 
that: though whether one would agree with the view they 
take of the construction of the particular instruments is an- 
other question. But if they are opposed to enunciate the proposi- 
tion which is contended for here—and nothing short of that 
proposttion will avail the respondent — namely wherever you 
have a charge to secure a liability which is not a liability existent 
im praesenti but will arise, if-at all, in the future, that that cannot 
be a present charge within the meaning of the Transfer of 
Property Act,—then I think this Court is bound to say that those 
decisions, if they mean that, are bad law and should not be followed. 
The most forcible illustration, I think, is the one given by my 
learned brother, of a Government servant who gives security by 
the deposit of fidelity bond or other security for . the faithful dis- 
charge of his duties. Is the charge bad, because he has not been 
dishonest at the time the deposit is made? “Another equally good 
illustration is the case of a man who while his account is in credit 
at the bank, deposits his title-déeds to secure any future over- 
drafts there may be. It is idle to contend that those are not 
perfectly good charges on the property over which they purport to 
operate, notwithstanding the fact that the indebtedness in both 
cases is future and is contingent. 

As I say if those cases in Calcutta and Allahabad are to be 
supposed to decide the proposition contended for, we decline to 
follow them. | 

_The appeal must be allowed and the decree of the District 
Mungif will be restored with costs here and below. 
|, Srinivasa Aiyangar, J.:—I agree. 

C. A.S.. 

1. - (1857) 1. L. R. 14-0. 687. 2. (1906)8A,L.9.220. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


PRESENT:—MR. J USTICE COUTTS TROTTER AND MR. JUSTICE 
SESHAGIRI AIYAR. 


Devarapalli Ramalinga Reddi ...° Appellants * (Defendants 
and others Nos. 1 to ? and 18), ` 


v.’ 


Srigiriraju Kosayya and others ... Respondents (Plaintiffs and 
Defendants Nos. 8 to il, 
“18 and 14). i 

Evidence Act, S. 385—Madras Act ITI of 1899 (Registration of Births and 
Deaths Act)—Ss. 1, 5 and 17—Death register kept by village' Karnan or Reddi— 
Admissibility thereof and of tts public extract—Board’s proceedings dated 5—3 
1874—Ef feet. 

By virtue of che Board's’ proceedings dated Sth February 1874 a village 
Karnam or a Reddi keeping a register of dəaths acts as a public servant in the 
discharge of his official duty within the meaning of S. 95 of the Evidence Act and 
a register which is so kept by him under the directions af the: Board of. Revenue 
since the year 1865 is admissible under the first part of 8. 35 of tha Bvidence Act, 
quite apart from Madras Act III of 1899 (Registration of Births and Deaths Act}. 
Such a register is admissible also under the second parfof S. 35- becausa the 

maintenance thereof by a Tillage officer is obligatory under Madras Act III of 
1899. : 


A publio extract of such a řegister i is evidence of the actual.date of the death. 
mentioned in it. 


_ Appeal against the decree of the Court of the Additional 
Temporary Subordinate Judge of Guntur in O. S. No. 42 of 1914. 


T. Ý. Venkatarama Aiyar and R. Rajagopala Aiyar for 
the Appellants. i‘ 


T. Prakasam for the Respondents. 
The Court delivered the following 


"Judgment :—This is an appeal from a decree i in a suit brought 
by a reversioner to recover possession of the properties belonging to 
one Pedda Venkatarayudu, the last male owner. His daughter 
Venkamma was in possession untjl she died. The first question 
argued before us related to the date of the death of this woman. 
The plaintiffs’ allegation was that she died on the 9th January 1909. 
The 12th defendant stated that Venkamma died in. 1899 and that : 


“the suit was barred by limitation. The Subordinate J udge- came 


to the conclusion that ‘the plaintiffs’ -suit was in time. T) 
main argument against this. conclusion was -that Exhibit A, the 








“ “15th February, 1917. ; 


2 
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public extract of the register of the death of Venkamma was not- 


recéivable in evidence, and that the Judgment of the Subordinate 
Judge which is mainly based on that document should be reversed. 


The learned Vakil for the appellants broadly contended that 
this document is not receivable in evidence under S. 35 of the Indian’ 
Evidence Act. He argued that there is no legislative enactment 

“making it compulsory upon village officers to maintain a register 


of this kind and that an extract from such a register is not covered ` 


by S. 85. There are two answers io this contention. In the 
first place, Madras Act III of 1899 provides. for village officers 
beyond Municipal towns keeping a ragisier of Births and Deaths. 
Under S. 5, the Collector may appoint any person either by name 
or by virtue of his office to be Registrar of Births and Deaths in 
each village. There are provisions in ths Act for such registers 
| being sent up to the taluk cutcherr ry. 


’ Under S. 17, the extracts _ given in the Taluk’ A are 
required to be certified as provided in S. 76 of the Indian Evidence 
Act. Such extracts may be produced in proof of the entries of 
which they purport to be copies. It is, therefore, clear that the 
record of death would be an entry made ina public register as 
„required by the Evidence Act. It is true that under S. 2, the Local 
Government has to extend the operation of this Act to the districts. 
On such a notification, S. 4 would enable the Collector to proclaim 
that registration shall be compulsory. As the point has been taken 
for the first time in appeal and as the appellants denied the exist- 
ence of any legislative enactment on the subject, the respondent 
has not been able to ascertain whether the Act has been extended 
to the District of Guntur and whether the registration has been made 
compulsory in that District: But even spart from this question, 
we see. no reason for holding that the register would not be 
covered by the language of 8. 35 of the Evidence Act. The entry 
spoken of in the first part of the seciion must either (a) be made 
by a public servant in the discharge of his official duty or (b) by 
any other person in the performance of a duty specially enjoined 
by the law of the country. The second part alone relates to 
legislative enactments ; the first part is general in its terms. A 
reference to the Standing Order No. 101 of-the Board of Revenue 
shows, that the system of registering Births and Deaths was 
inaugurated in 1865; by the LBoard’s proceedings dated 5th 
February 1874 the ‘duty: of keeping such registers | was cast upon 
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the village officials. It is clear, therefore that a village Karnam 
or a Reddi keeping a register of Deaths will be acting as a public 
servant in the discharge of his official duty. It is not necessary. 
that a public servant should be compellable by legislative enact- 
ment to discharge such a duty. In Ratcliff v. Ratcliff and 
Anderson 4, it was'pointed out that a register of Births and Deaths - 
kept under the orders of fhe Hast India Company was a public - 
document of the description mentioned in S. 35 of the Evidence 
Act. Lord Campbell in that judgment speaks of the register 
having been kept in obeCience to directions given by the Hast 
India Company in its sovereign capacity. No legislation of the com- 
pany is referred to as having authorised the keeping of such a 
register. We are therefore of opinion that even apart from Act III 
of 1899 the registers which are being kept under the directions of 
the Board of Revenue since the year 1865 do come under S. 35 of 
the Evidence Act. It need hardly be stated that the Board of 
Revenue are the agents of the Executive Government of the Pre- 
sidency. (See The Secrecary of State for India in Council v. 
Kasturi Reddit 3.) 


One other argument’ of the learned Vakil for the appellants 
was that the extract.is nat evidence of the actual date of the death 
mentioned in it. ‘Reliance was placed upon certain observations | 
contained in In re Wintie 8. Ic is clear that these observations 
have not ‘been accepted as good law in England, See In the 
Estate of Goodrich: Payne v. Bennett 4. We are therefore of 
opinion that Exhibit A was rightly admitted in evidence and that 
it is evidence of the actual date of the death. 


Upon the facts we have no hesitation in concurring with the 
conclusion of the Subordinate Judge that the plaintiff had proved 
that Venkamma died within twelve years of the date of suit. The 
evidence let in on behal? ofthe defendants is utterly worthless, 
having regard to the fact that the 12th defendant who professes to 
have known the date of tae death all along did not state it in the 
written statement filed by him. 


Another contention was that Chinna Venkatarayudu and Pedda 
Venkatarayudu were not divided; but the documentary-evidence on 
the question is very clear. Exhibits L- N and Z of the year 1860 show 
that by that time the two brothers had ‘become divided in status. 








1. (1969) 1 Sw. and Tr. 4€7,, 2. (1902) I. D.R. 26 M. 268, . 
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Then it was suggested that the family compromise evidenced by 
Exhibit D, is binding upon the present plaintiffs. The contest in 
that case was between the widow of a co-parcener who claimed main- 
tenance from the family and the 12th defendant’s father. The 12th 
defendant’s father claimed that he was entitled to the whole of 
“the property; he entered into a compromise. The present plain- 
tiffs were not parties to the compromise and by no stretch of 
-imagination can they be said to have been represented either by 
Bangaramma or by the 12th defendant’s father. We hold that 
the compromise is not a family arrangement binding upon the 
plaintiffs. | We must, therefore, for these reasons confirm the 
decree of the Subordinate Judge and dismiss the appeal with costs. 


We dismiss the memorandum of objections also with costs. 
A.S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR. J USTICE 
SRINIVASA AIYANGAR. l l i 
Avasarala Kondal Row and «ee Appellants *( Plaintiffs) 

another, ` v. < 6 
Iswara Sanyasi Swahiulavaru saa Respondents (Defendants 


alias Avasarala Kamarazu Nos. 1 and 2, legal represen- 

and others.” - ` $ tatives of 3rd defendant 

e ORNA na ra ie and . defendants Nos. 5, 4 
and 6 to 15).. 


Hindu Law—Sanyasam— Essentials of —Rites and ceremonies necessary for— 
Reling uishment or abandonment of property—Necessity—Praisha Mantram—Neces- 
sity—Distinetion between ascetic of heretic sect and Orthodox Sanyasin. 

` The essential feature of an Orthodox Sanyasam is-the actual relinquishment 
of all property and an actual abandonment of all worldly concerns, down to even 
R desire for them. Thera need not necessarily be an actual transfer to, or a 
relinquishment in favour of, any particular person, but one about to become a 
Sanyasi may simply abandon his property in which case the law will vest it in 
his heirs. 

The Praisha dn is n absolutely. essential for an Orthodox Sanyasam. 

Rites and ceremonies necessary to be performed for becoming an Orthodox 
Sanyasin. 

Distinction between an ascetic of one of the heretical sects and an Orthodox 
Sanyaein. 


Appeal against the decree of thé Court of the sabordinate 


Judge of Cocanada in Original Suit No. 7 of 1909. 
7 The Hon’ ble the Advocate-General, (5. Srinivasa Atyangar) 
. (8. Desikachariar with him) for Appellants. 


= A, No. 196 of 1914. ‘ . {ath February, 1917, 
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T. R. Ramachandre Aiyar, (N. A. Krishna Aiyar With 
him) for Respondents. 


‘The Court delivered the following l l 

Judgments :—Srinwcsa Aiyangar, J.—This is an appeal by 
the plaintiffs against the decree of the Subordinate Judge of Coca- 
nada dismissing their suit to recover ‘possession of the immoveable 
properties belonging to the 1st defendant, from him and his alienees. 
There are 2 plaintiffs, but as the 2nd is only an assignee from the 
Ist and as it is the right cf the first plaintiff that is in question in 
the suit, I shall hereafter refer to the 1st plaintiff as the plaintiff. 
The claim is as the universal legatee, heir and successor of a living 
person the Ist defendant. According to the plaintiff the first 
defendant his uncle, made his will on the 20th December 1905 at 
Benares by which he bequeathed all his immoveable properties— 
they are the suit properties—to the plaintiff, constituted him his 
heir and successor, anda few days after, became a Sanyasi or 
entered the fourth asrama prescribed by the sastras, became dead 
to the world and its concerns, and the plaintiff therefore became 
the owner of his properties as if the 1st defendant had died on the 
day he became Sanyasi. This remarkable claim—for this is the 
first instance to my knowledge of a claim to recover possession 
from a living person of his properties as his heir or legatee which 
involves the fiction of civil death—requires to.be made out in the 
clearest possible manner. ` The plaintiff and the first defendant 
are Telugu Brahmins of tke Godavari District and . belong to the 
sect called Golakonda Vyaparies who though they wear namams 
and follow some of the practices of Sri Vaishnavas, in several 
other matters apparently follow the practicés of Smarthas. Several 
interesting questions were argued at the hearing of this appeal, as 
to the acts to be done and the ceremonies to be performed by a 
Brahmana before he can become a Sanyasi, as tò the effect of 
that status on legal rights, as to the possibility of a reversion from 
or change. of that status, aad as to how far British Indian Courts 
are bound or entitled to recognise any such limited or inferior civil 
status; but in the view I take of the facts it is scarcely necessary 
to decide most of the questions so argued. 


It must be remembered that there are a large number of sects 
with their peculiar rites, mode of initiation and’ practices who 
though in a general sense may be termed ascetics cannot come 
ynder the category of thos: who have entered the fourth order 
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(asrama) in the ideal of life prescribed for the Brahmana by the 
Dharma Sastras. For example, in a passage cited in Sarkar 
Sastri’s Hindu Law from Maha Nirvana Tantra, it is said that in 
_ this Kali age there are five castes (varnas) i.e., besides. the well- 
. known four castes, a fifth caste comprising all other beings, that 
Sanyasam aceording to Vedic rites does not exist (wat Ra) and 
that all the above five castes can become avadhutha ‘Sanyasts 
_ according to the Saiva ritual. ‘As regards ascetics of this class, ib 

is impossible to apply. the special texts in the Smritis or to hold 
"that they are divested of their property or become incapable of 
holding any or that the special rules of inheritance prescribed for 
Vanaprastas (hermits) Yathis (ascetics) and Brahmacharies (per- 
petual students) govern succession to their property on their death. 
It has been held in this Court that as a Sudra cannot become a 
Yatht or Sanyasi according to the Smrithis or, the Dharma 


Sastras, his property on his death devolves on his natural’ heirs, | 


though there can be no doubt that a Sudra is ordained as an 
ascetic according to the Saiva Agamas. So alsoin Bengal ths 
rule of inheritance applicable to Yathis is not applied to Bairagis 
who apparently may be of any caste. In Mr. Oman’s book 
_ on ‘ Ascetics etc., and Dr. Bhattacharya’s book on ‘ Hindu Castes 
and Tribes’ are described a considerable number of .orders of 
ascetics who are not governed by the rules prescribed in Smritis 
or by Nibandakars whom for convenience I may call heretical sects ; 
and so far as they are concerned, in the absence of any special 
custom, there is no reason to treat them as of inferior status for 
the purposes of Civil Law. Unless therefore the plaintiff proves 
that the 1st defendant became a Sanyasi according to the ortho- 
dox rites and ceremonies—I shall show later on that it is essential 
for such a Sanyasam that there should be an actual gift or an 
“actual relinquishment or abandonmeni of all worldly possessions— 
“the plaintiff cannot succeed, even though he may be able to prove 
. that the 1st defendant wore coloured clothes or shaved his head or 
acquired. certain external symbols of Sanyasam ; for some or ali 
of these are adopted also by the heretical sects. 
[Then His Lordship after discussing the evidence proceeds as 
“ follows. | 
Assuming however that that evidence is true and the wit- 
- nesses accurately describe what they saw, yet the evidence appears 
. jo be insufficient to prove that the 1st defendant entered the holy 
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order of Sanyasis by the performance of the necessary rites and 
ceremonies prescribed by the Sastras; in particular there is no 


evidence that the 1st defendant pronounced the Praisha Mantram 
which is absolutely essential for an orthodox Sanyasam. The 


ideal ascetic is he who havirg passed from order to order, having . 
paid the three debts (that to the Rishis, to the Pithris and to the 
Devas) in the evening of his life tired of the world gives up every- 
thing and determines on passing the remainder of his days in holy 
meditation calmly awaiting his release. (Manu, Ch. VI, v. 33 to 
37 and 45. Jabala Sruti cited in Apararka’s commentary on 
Yajnavalkya and Yajnavalkya, Ch. ILD, v. 57). The essence df 
such Sanyasam as the word itself imports, is the relinquishment 
of all property and worldly concerns even of the desire for. them. 
In the Taithireya Upanishad, it is said ‘not by works, ‘not 
by sons, not by wealth, but by relinquishing these some 
obtairied immortality.’ “Cetting out of the desire for sons, for 
wealth, and the world, a Erahmin goes into mendicant state. ’’ 
(Bikshacharyam charants: Vajasayena Brahmanam cited in 
Parasara Madhaviyam, Bombay Sanskrit Series, Vol. 48, page 
152. The rituals to be followed by a person desirous of becoming 
a Sani yasi are indicated in the Smritis and are set out in detail 
in the works cf the commentators and text book writers (Manu, 
Ch. VI, verses 38, 39, 41, £3; Baudhayana II. 10, 17; Parasara 
Madhaviyam, pages 146 to 178; Dharma Sindhu, pages 363 to 
370, Bombay Edition). 


The postulant for Sanyasam after learning the duties of a 
Sanyasi should first perform his death ceremonies,—this how- 
ever is by some not considered necessary,—and the eight sradhas 


-the last of which is his own sradha; he must then distribute his 


wealth to his sons and brakmins reserving enough for the homam 
(sacrifice in the fixe) to be subsequently performed. Then he has to 
perform Prajapathyeshtt or Agneshti and finally Viraja Homam. 
These are sacrifices in fire end are purificator y ceremonies. At the 


“end of ceremonies the posttlant has no property at all for even the 


sacrificial vessels if they are of wood must be burnt in the fire and 
if they ate of metal must be given to the priest. After these are 
done he takes leave of his sons, and standing in water takes some 
water in his hand and drops it saying that he has given up desire 
for sons, wealth, world and everything (Sarva Thyagam). He 
makes a VOW that he will not injure any living being. Finally there 
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is the TERT of the ‘ Praisha Mantram.” The literal meaning of 
the Mantram is ‘have been given up by me’ (San: yastham maya). 
The mantram is to be pronounced low three times, and loud twice 
and till the mantram is pronounced the man does not become a 
Sanyast. The above is common to all Sanyasams, but there is 
a difference of opinion as to the discarding of the sacred thread, as 
to the shaving of the tuft and as to the number of sticks in tha 
staff. This is due to certain doctrinal differences which it is 
unnecessary to deal. with for the present purpose beyond saying 
this; that the discarding. of the holy thread which implies tha 
giving up of all the duties prescribed not merely for the order 
(Ashrama), but also for the caste (varna) including the obligatory 
Sandhyavandanam, is proper only to the highest kind of Sanyasi, 
Paramahamsa. It is said in the statement of the llth defen- 
dant, that the Ist defendant became a Paramahamsa, but if he 
did, he should not have resided in a house or in a village; he can 
enter a village only in the evening for begging for his meals. It 
is to be observed that the essential feature of Sanyasam is the 
actually relinquishment of all property and an actual abandonment 
of all worldly concerns, down to even a desire for them ; and it is 
said in the most emphatic terms that a person adopting Sanyasam, 
without this abandonment of all desires (vatragyam) goes to fearful 
narakam (Dharma Sindhu, page 364). It is clear that in this case 
the first defendant did not abandon or relinquish his property and 
had no intention of doing so; and there is no evidence that ke 
pronounced the ‘Praisha Mantram’ without which he cannot 
become a Sanyast. The learned Subordinate Judge. thinks that 
without relinquishing ‘his property, a man may become a Sanyasi, 
but the Sanyasam would be useless; and from the verse of 
Yajnavalkya which prescribes a rule of inheritance for an ascetic’s 
property, infers that a Sanyasi may possess property. Perhaps it 
is a question of words, but it appears to me that to speak of 
a Sanyasi retaining his property is.a contradiction in terms. The 
ruleas to inheritance is explained by the commentators as applying 
to the staff, water pot, and sandals of a Sanyasi, which alone is 
permitted to him (Manu, Ch. VI, verse 41 ‘Pavttropakitiah’). The 
learned Judge is not right in thinking that an ascetic can make a 
hoard of things fora day, a month, or six months or a year ; for that 
can be done only by a Vanaprastha or Hermit. On the other hand 
it is said in a verse cited in Parasara Madhaviyam (page 184) tkat 
a Sanyasi should not even procure an. extra staff for future use. 
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Similarly in Gowri Sanker v. Naider 1 it appears to have been held 
that without actually relinquishing or #banaba ng bis property a 
man cannot become a Sanyast. 


If however the first deferdant became a Sanyasi, his heirs 
would take his property and probably his legatee even during his 
life-time. In ar interesting passage in Pollock and Maitland’s 
‘History of English Law ’ the learned authors describing the status 
of a monk say, “A monk or nun cannot acquire or have any 
proprietary rights. When a man becomes ‘ professed in religion,’ 
his heir at once inherits from him any land that he has, and, if he 
has made a will it takes effect at once as though he were dead. 
If after this a kinsman of his dies leaving land which according to 
the ordinary rules of inheritance would descend, he is overlooked 


as though he were no longer in the land of the living ; the inherit- 


ance misses him and passes to some more distant relative. The 
rule is not that what descends to him belongs to the house of 
which he is an inmate ; nothing descends to him for he is already 
dead. In the eye of Ecclesiastical law the monk who becamne a 
proprietarius, the monk, that is, who arrogated to himself any 
proprietary righis on the separate enjoyment of any wealth, 
committed about as bad an offence as he could commit. ” Except 
that the Smriti writers and commentators had no conception of a 
wili, the above passage accurately represents the status of a 
Sanyasi under the Hindu Law. It does not seem to be neces: - 
sary that there should be an acsual transfer to, or a relinquishment 
in favour of any particular person, but one about to become a 
Sanyasi may simply abandon his property in which case the law 
will vest it in his heirs. In the Dayabhaga in the very beginning 
where the author discusses the meaning of the word ‘ Daya’ and 
origin of right to property, he points out that not merely by gift, 
but by death, Sanyasam, ete., the right: of the previous owner 
is lost, and that of the successor begins. The same principle 
is applied in fixing the time for partition. The author explains 
that the ' phrase “the death 02 the father” does not necessarily 
mean actual death, but includes Sanyasam, etc. (Stoke’s Hindu 
Law Books, Daya Bhaga, Ch. 1, pecan 4 and 851. The Sanskrit 
word translated as ‘retirement’ is ‘ Pr avrajita’). See also 2 
Colebrooke’s Digest, p. °197. This appears also to be the opinion 
of text ‘writers (Shane pages 164, 185; ely, p. 100; 
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“Mayne, p. 828; Vyavasta Chandrika, p. 20). It is however 
unnecessary to pursue this matter further as I have come to the 
conclusion that the first defendant did not enter the fourth order 
as prescribed in the Dharma sastras ; nor is it necessary to decide 
ay other questions. The appeal must be dismissed with costs. 


Abdur Rahim, J. :—I agree. 
A. S. V. 


PRIVY COUNCIL. 


PRESENT :— Viscount HALDANE, LORD ATKINSON, SIR JOHN 
. EDGE AND MR. AMEER ALI. 
[On appeal from the High Court of J udicabure at Madras.) 
T.A. Balakrishna Udayar | n.. Appellant * 
V F 
Vasudeva Aiyar a .. Respondent. 


Religious Endowments—A ppointment of Memter of Committee managing roli- 
gious Endowment—Whether such appointment by a Civil Court isan administra 
tive or a judicial act—Bengal and Madras Native Religious Endowments Act, (dci 

"20 of 1863) Ss. 78,9, 10, 14—" Case”, meaning of Rênistongi Powers of High 
Court—Code of Civil Procedure, 1908 (Act V of 1908) S. 115. 


8. 10 of the Bengal and Madras Native Religious Endowments Act, 1863, 
does not empower the Civil Court to direct the remaining members of a Committee 
‘appointed under that Act, when they have failed to hold an election for the choice 
of anew member, to hold such an election. lt can direct them to fill up the 
. vacancy, but such filling up is then their own act. : i 


A proceeding of the Civil Court under this section is a judicial and not merely 
an udministrative or ministerial act,’ {n such matters the Civil Court exercises its 
powers as a Court of law, not merély asa persona designata whose determinations 


` „are not to be treated as judgments of æ legal tribunal. 


S. 115 of the Code: of Civil Procedure enables the High Court, in a case in 
which no appeal lies, to call for the record’ ‘and to pass such order in the case as 
the Court may think fit - The section applies to jurisdiction alone, the irregular 
exercise, or non-exercise ofitor the illegal assumption of it; it is not directed 
against conclusions of law or fact in which jurisdiction is not. involved. i 


“ Case ” is not defined in the Code. It cannot be confined to litigation i in which 
there isa plaintiff who seeks to obtain a particular relief against a detendant 
before the Court but includes an ex parte application praying that persons in the 
position of trustees- or officials should perform their trust or discharge their 

_judicial duties. It includes therefore proceedings under 8. 10. 


Appeal against an order of the High Court of Madras, 
(Sir Arnold White, O. J., and’ Oldfield, J. ) reversing an order of 


the District J udge of Tanjore. 
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The facts of thecase are sufficiently stated in their Lordships’ 
judgment. The Judgment of the High Court is ae in 25 
-M. L. J. 586. 

De Gruyther, K. C., and J. H. C.- Sproule for kak 
The-whole scheme'of Act 20 of 1863 is that the persons interested 


| ina religious endowment should have in the first place at all events, 


the right to elect when chere isa vacancy in the managing 
committee. S. 10 is imperative: the new member “shall be 
elected”. I submit the District Judge has power to make the 
committee hold an election: to do what they ought to have done. 

Secondly, I submit that the District Judge’s order was not a 
judicial proceeding and. hence was not triable in revision by the 
High Court under S. 115 of the Civil Procedure Code. Meenakshi 
Naidoo v: Subramania Sastre 1. 

This is not a “case” which has been “ decided” within the 
meaning of S. 115: “Case” means “suit” or proceeding in a 
suit. Subbaier v. Abboy Naidu 2. à 

Sproule followed: The first order of the District Judge was 
nerely a direction to “fill up” the vacancy. There is no reason 
vhy the committeé should not hold an election first, and co-opt in 
~ ecordance with it: it.is they who “ fill up” the vacancy. 

Sir Erle Richards, K. C., and Kenworthy Brown ` tor Res- 

ondents were not called upon. 

Their Lordships’ judgment was delivered (May 21, 1917) by 

Lord Atkinson :—This is an appeal from a judgment and 
order of the High Court of Madras dated the 23rd September, 1918, 
setting aside en order of the District Judge of Tanjore dated the 
19th July, 19183, by which the appellant was appointed a life 


“ member of the Devasthanam (Temple) Committee of Negapatam. 


This order of the District Judge purports to have been made, in 
the events which had happened, in exercise of the powers conferred 
upon him by 8. 10 of Act XX of 1863, The Bengal and Madras 
Native Religious Endowments Act. 


That section runs as follows :— 

“ Whenever any vacancy shall occur among the members of a Committee 
‘' appointed as above, a new member shall be elected to fill the vacancy by the 
‘* persons interested as above provided. The remaining members of the Committee 





1. (1887) L. R. 14 I. A. 160: I. L. R. 11 M. 36. 
3 (1915) 29 M. L. J. 671." 
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'“ shall as soon as possible give. public notice of such vacancy, and shall fix a day 
+! which shall not be later than three months from the date of such vacancy for an 
‘election of 2 new member by the persons interested as above provided under 
‘* rules for elections which shall be framed by the local Government, and whoever 
‘* shall be then elected under the said rules shall bea member of the Committee 


“to fill such vacancy. If any vacancy ‘aforesaid shall not be filled up by such 


“lection as aforesaid within three months after it has occurred, thé Civil Court, 
“on the application of any person whatever may appoint a person to fill the 
“ vacancy or may order that the vacancy be forthwith filled up by the remaining 
“members of the Committee, with which order it shall then be the duty of such 
“ remaining members to comply ; and if this order be not complied with, the Civil 
‘** Court may appoint a’ member to fill. the said vacancy.”’ : 

By the second section the words, “Civil Court’ “and 
“Court” are defined to mean “the Principal Court of Original 
“ Civil Jurisdiction in the district in which the mosque, temple 
“ or religious establishment is situate relating to which or to the 
“ endowment whereof any suit shall be instituted or application 
“made under the provisions of this Act.” It would appear that, 
if the endowments of the temple be situate in districts other than 
that in which the temple or religious establishment is itself situated, 
different Courts may in relation to it and its affairs be Civil Courts 
within the meaning of this definition. Moreover, it is to the Civil 
Court and not to an individual Judge who may preside in, or çon- 
stitute the Civil Court that jurisdiction is given. 


A vacancy occurred in the above-mentioned Committee by the 
death on the 3rd “May, 1912, of the Honourable Dewan Bahadur 
R. Raghunatha Rao, C. S. Í. The Committee did not hold any 
election of a member to fill this vacancy. On the contrary, they 
on the 20th June, 1912, directed their managing member to request 
the then District Judge of Tanjore,,Mr. A. F. G. Moscardi, to 
nominate, in exercise of the powers conferred upon him by the 
above-mentioned section, a person to serve , upon the Committee. 
That request was duly made by the managing member -by letter 
addressed to the District Judge on the 16th July following. at 


The District Judge, having considered this letter, made an 
order on the Ist October, 1912, requesting the managing member 
. to report “ if there was any reason why the Court should not 
“order that the vacancy should be filled up by election, as 
“ provided in S. 10 of the Act.” . It is clear from. this letter that 
the District Judge considered he had under the statute jurisdiction 
to order the Committee to hold an election of a member: in order 
to fill the vacancy; and though an order which he subsequently 
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made upon the 6th January, 1913, is very guarded in its terms it 
has been assumed that he meant to exercise this jurisdiction. 


On the 21st October, 1912, the managing member replied 
to the District Judge’s communication of the Ist October, 1912, 


‘forwarding a copy of a resolution passed by the Committee in 


the previous June to theeffect that they would not hold an 
election, and renewing the request to the Judge to nominate a 
member. On the 2nd January, 1913, the present respondent, 
in the character of a person interested, filed 4 petition in the 
District Court praying tke Court to fill up the vacancy in the 
Committee by nomination, on the ground that the list of voters 
was stale, and that delay would occur in preparing a new list. 
The same District Judge, Mr. Moscardi, made on this petition the 
order already referred to cf the 6th January, 1913. On the face 
-of the order it is set forth that it was argued— 

“ that the intention of the Legislature i in S.10 of the Act was clearly that such 


“ vacancies should be filled by she Committee by election, and only in, the last 
“ resort by the Court.” 


It is also pointed out that— 


se ‘* the Committee had.a voters’ list drawn up so recently as 1909 ; that there was 
“no reason why an election should not be held in this oase .. and no...;reason wag 
“urged why the provisions of 8. 10 of the Act should not govern this oase.” 


The last paragraph of the Order runs thus :— 


“ It is clear to me that it ic the duty of the Committee to fill up the vacancy 

“ by election, and that there is no obstacle: preventing them from doing so. I 

“ therefore order that the vacancy be forthwith filled up by the remaining members 
of the Committees. Time, thres months.” 


Tt will be observed that it is not stated explicitly in this order 
by ‘what process the Committee are to fill up the vacancy, whether 
by election or by nomination or co-option. The members of the 
Committee, however, owing possibly to the matters already referred 
to set forth on the face of the order, came to the conclusion that 
by it they were directed- to hold an election which, on the 24th 
‘March, 1913, they accordingly did. The appellant was the only 
candidate; 1,745 votes were recorded for him. The Committee 
thereupon declared him duly elected, and reported the result to the 
District Court. i ee 

About this timea new Judge, Mr. C. G. Spencer, was `’ 
‘appointed to the District of Tanjore, and during the months of 
April-and June certain applications were made to him with which 
ib is quite unnecessary to deal. 
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Four. petitions were then ‘presented to the. District Court, 
one bearing date the 23rd June, 1913, by the present appellant, 


praying that it might be declared that his election was valid, and’ 


that he might be permitted to perform his duties ; one of the same 
date by the present respondent alleging that the election was void, 
and praying that the Court might, by its own nomination, fill the 
vacancy ; and two. bearing the respective dates of the 17th May, 
1913, and 18th July, 1918, by one Dakshinamoorthi Pillai, pray- 
` ing that the election. might be declared void for several reasons, 
including ‘amongst others the alleged defective nature of the 
voters’ lists. 


On the 19th July, 1913,the District Judge, Mr. C.G. 
Spencer dealt by one order of that date with the matters of these 
four petitions, and decided that the election ‘of the present appel- 
lant was regular, and accepted him as a member of the Committee, 
on the ground that upon the true construction of the 10th section 
of the aforesaid Act of 1868, the words, “ or may order that the 
vacancy be forthwith filled up by the remaining members 
of the Committee,’ must be taken to mean by implication 
“filled up by the members of the Committee, by election,” 
since that is the mode prescribed in the earlier’ portion 
of the section for filling up a vacancy by them. It-will be observed 
that this order is based upon the assumption that the earlier order 
of Mr. A. F. G. Moscardi of the 6th January, 1913, was in effect 
an order directing the Committee to fill up the vacancy by holding 
_ an election, and that it was understood and acted upon by them as 
such. , 

The present Ga gaun upon n the 6th Nona 1913, presented 
a petition to the High Court asking for a revision of this -order 
- under the 115th section of the Code of Civil Procedure, to which 
he made the present appellant and Temple Committee respondents, 
On. the application coming on for hearing, a preliminary objection 
was raised that a petition for revision of the adjudication of the 
District Court did not on the legal construction of the statute in 
such a matter as that dealt with in S. 10 of the Act of 1863 lie. 

The High Court held that this objection failed, and proceeded 
to deal. with.the’ merits of the application. In reference to them 
they held that, according to the true construction -of the 10th 
section, the District Court had no jurisdiction whatever to order 
the remaining members of the Committee (as:it was taken it had 
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P.O. ordered them) to fill up the vacancy by means of an election, or to 
Balakrishna Validate the filling up of it by these means in obedience to such 


Udayar ‘an order, and ordered that the order of the District Judge, 
v 


Vasudeva Mr. Spencer, dated the 19th July, 19138, should be set aside, as made 
Alyat. without jurisdiction, and that the case should be sent back to be 


Lord dealt with by the District Court. by the light of this judgment. 
Atkinson. 





On the hearing of this appeal both these points have been 
raised and argued. In their Lordships’ view the decision of the 
High Court was on both points right, and they fully concur in and 
approve of it. l : 


As to the preliminary objection. The 115th section of the 
Civil Procedure Code enables the High Court, ma case in which 
no appeal lies, to call for the record of any case if the Court by 
which the case was decided appears to have acted in the exercise 
of a jurisdiction not vested in it by law, or to have failed to have 
exercised a jurisdiction vested in it, or to have exercised its jurisdic- 
tion illegally or with material irregularity, and further enables it 
to pass such an order in the case as the Court may think fit. 


: It will be observed that the section applies to jurisdiction 
alone, the irregular exercise, or non-exercise of it, or the illegal 
assumption of it. The section is not directed against conclusions 
of law or faci in which the quesiion of jurisdiction is not involved. 
And if the appellant’s contention be correct, then if the Civil Court 
should absolutely and whimsically decline to exercise its jurisdiction 
and refuse to make any orders as to the filling up of vacancies, no 
matter how many existed, there would not, in a case such as the. 
present, be any remedy available under this section and no appeal 
would lie, l 


The act of the District Court complained of in the present 
case was an adjudication by it that the present appellant having 
been elected in pursuance of an order of the Court was a member 
of the Committee. The words of the statute are: “And who- 
ever shall be then elected under the said rules shall be a member 
of the Committee to fill such vacancy.” If the election be valid 
and regular, the person elected becomes a member of the 
Committee without any consent or approval being given by the 
District Court. “It is contended, however, that the making of this 
order, necessarily involving, as it does, the construction of .the 
statute—a pure. matter of law—is not a judicial, but merely an 
administrative or ministerial act. A key, it would appear to their 
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Lordships, as to the true position of the Civil Court under this 
10th section may be found by referring to the position it occupies 
under the. immediately preceding and some of the succeeding 
sections of the Act. Section 9 provides that every member of a 
Committee appointed under sections 7 and 8 shall hold office for 
life unless -removed for misconduct or unfitness, and no such 
member shall be. removed except by order of the Civil Court. 
Surely in such a question as the emotion of an officer from his 
office for misconduct or unfitness, the Court which makes the 
order removing him is exercising judicial functions ? Any order 
made in such a matter in disregard of the requirements of natural 
justice, such, for instance, as proceeding without giving the 
member sought to be removed notice, or affording him an opportu- 
nity of defending himself, would clearly be voidable or void. 


Again, under S. 14, any person may sue in this Civil 
Court the manager or superintendent of the mosque or the members 
of this very Committee for breach of trust or misfeasance. And 
the Court might decree specific performance of any acts to be done 
by either of these functionaries, might award damages against 
him or might remove him. from office. Under S. 16 the Court, 
in a suit pending before it, might refer the matter to arbitration. 


It appears to their Lordships to be clear that in all these 
matters the Civil Court exercises its powers as a Court of Law, 
not merely as a persona designata whose determinations are not to 
‘be treated as judgments of a legal tribunal. 


It was next contended that the matter of the four petitions in 
which the order of the 19th July, 1913 (was made), did not consti- 
tute a “case” within the meaning of the 115th section of the Code 
of Civil Procedure. No definition is to be found in the Code of the 
word “case.” It cannot, in their Lordships’ view, be con- 
fined to a litigation in which there is a plaintiff who’ seeks 
to‘ obtain particular relief . in damages or otherwise against a 
defendant who is before the Court. It must, they think, 
include an ex parte application, such as that made in this case, 
praying that persons in the position of trustees or officials should 


perform their trust or discharge their official duties. Their Lord- . 


ships concur, therefore, with the High Court in thinking that the 


matter adjudicated upon was a case within the meaning of the 


151th section of the Code, 
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` The case of Meenaksht Naidoo yv. Subramaniya Sastri 1, 
decided by this Board, is wholly different from the present. There 


‘the District Judge had, under this section 10, by his order 


appointed the appellant to fill a vacancy in the Temple Com- 
mittee. An appeal was taken from this order, on the ground 
of the appellant’s unfitness for the post by reason of his religious 
belief. The question of the jurisdiction of the Civil Court to 
make the order was not raised. It was not pretended that a 
right of appeal—which, if given ai all, must begiven by statute— 
was given by Act XX cf 1863 ; but it was contended that it was 
given by the 540th section of Act X of 1877, which gives a general 
right of appeal from decrees of Courts exercising original jurisdic- 
tion. The definition of the word “ decree” given in this Act is 
modified by Act XII of 1879. and as modified, runs as follows :— 
“< Decree’ means a formal expression of an adjudication upon any right, 
claim, or defence set up in a Civil Court where such adjudication decides the suit 
or the appeal. ” e 
Well, it is obvious that an order made by the Civil Court 
on an application which may be made by “any person what- 
ever,” appointing a particular man to fill a vacancy on a com- 
mittee, is not a “decree” within the meaning of this definition. 
The Board, on that occasion, carefully abstained from expressing 


_ any opinion upon the question whether proceedings, somewhat in 


the nature of quo warranto, could be taken to remove a | person 
improperly appointed. 


On the point of subssance on the merits it was next contend- 
ed that when a vacancy amongst the members of a committee 
occurs the statute imposes upon the remaining members a statutory 
duty tó hold, within three months from the -date of the vacancy, 
an election in the manner provided by the rules for the choice of 


“a new member to fill this vacancy, and that if these members fail 


to discharge this statutory duty the jurisdiction of the Court is in 
the first instance confinec to either-itself appointing a person to 
fill the vacancy, or to maxing an order, somewhat in the nature of 


a mandamus, to compel them to perform their statutory duty. 


Well, in the first place -t is admitted that the section does not 


_expressly provide anything of the kind, and in the next place some 
„of its provisions make it -mpossible to imply anything of the kind. 
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In the case of an election, public notice must be given as soon 


as possible after the occurrence of the, vacancy, and the. election — 


must be held within three months after that date’; but the 
Order of the Court requiring the remaining members of the Com- 
mittee tó forthwith fill úp the vacancy may not be made till long 
after this period of three months has elapsed. It would in such a 
case be impossible to fulfil the statutory condition as to the time 
for holding the election. Again, the order is to be to the.effect that 
these members shall forthwith fill up the vacancy, which seems 
to exclude all the delays contemplated where an election is held ; 

and again where an election is held the remaining members of 
the Committee merely act as the returning officer, They do not 
in any sense fill up the vacancy. The electors elect a person to 
be the new member, and upon his election by them he, according 
to the statute, “shall be a member of the Committee to fill the 
vacancy.” If in such a case the vacancy can properly be 
said tg be filled up by anybody, it is by the electors rather 
than by the remaining members of the Committee that this is 
done, whereas the order to be made in case of their default 
contemplates, and indeed directs, that these members themselves 
are to fill up the vacancy. ‘The filling of it up is to be 
. their act. It is to be done by. them forthwith, without the 
aid or intervention of any electors or other persons, and it 
would appear to their Lordships it must be.an act kindred in 
character to that which the Court itself may do, namely, 
appoint a person to fill the vacancy. It was also ‘urged that 
if this construction of the section be adopted it. would enable 
the remaining members of the Committee, by, their own default, 
practically to disfranchise the electors, and at the discretion of the 
Court possibly procure the patronage for themselves. That no 
doubt is so, and before a legislative body empowered to amend the 
“statute, it might furnish a vowerful argument for its amendment : 
but the function of this Board is to declare the law, not to alter it, 
and the argument cannot therefore here avail. In addition it is to 
be remembered that where the Civil Court appoints, the electors 
‘are by and through the same default of the same members of'the 
Committée equally disfranchised, yet that is expressly authorised by 
“the statute. The Court must be trusted not to confer upon these 
members by its order the power to appoint where the nature and 
circumstances of their default show that they are unworthy of 
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being trusted with the privilege of appointing a member. Their 
Lordships are for these reasons of opinion that the decision 
appealed from was right, that the appeal fails and must be 
dismissed with costs, and they will humbly advise His Majesty 
accordingly. | 
‘Solicitor for Appellans :—0. A. Cayly. 

Solicitor for Respondent :— Douglas Grant. 

A. P. P. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ÅYLING AND MR. JUSTICE 
SESHAGIRI ÅIYAR. 


Muthusami Nadan and another ... Appellants* (Petitioners in 
Crl. R. C. No. 109 of 





v, . 1916 on the file of the 
High Court-Respondent) 
Kalinga Moopan ... Respondent (Respondent in 


Orl. R. C. No.°109 of 
1916 on the file of the 
High Court-Petitioner). 


Criminal Procedure Code, Ss. 147, 148, 587—"* Local inquiry ” under S. 148 
—Whether Evidence can betaken by the officer making local inquiry—Duty of 
the Sub-divisional Magistrats to iake further evidence—Inter ference under S. 107 
of the Government of India Act, 2915. 

Where a Sub-divisional Magistrate directed a local inquiry by a Sub-Magis- 
trate regarding a dispute, ss-to 5 right of way and the Sub-Magistrate in such 
enquiry examined witnesses and submitted his report andthe Sub-divisional 
Magistrate, before whom no 2bjestion was-taken to the course followed by the Sub- 
Magistrate, and no further avidance was tendered, passed final orderson the 
dispute under S. 147 basing his opinion on the report of the Sub-Magistrate, the 
Sub-divisiona] Magistrate has nct acted without jurisdiction. 

Arumuga Govindan v. Fenkatasubbier 1, considered. 


A local enquiry authorised by S. 148 of the Criminal Procedure Code is not 
merely a local inspection by the officer but such officer can take evidence in the 
course of such local enquiry and his report is admissible in evidence in the proceed- 
ings before the Sub-divisione] Magistrate under S..147. 

“The receipt of the report of the local inquiry does not absolve the Magistrate 
acting under 8. 147 from taking any further evidence tendered before him, 

Por Seshagiri Aiyar, J.—Where the Sub-divisional Magistrate bases his con 


clusion òn the evidence taken at the local inquiry, the procedure adopted by him 
is irregular; busin the absence of any prejudice to the parties, such defect or 


‘irregularity of procedure is cared by S. 587 of the Code and the High Court will 








not interfere under S. 107 of the Govt. of India Act with such a decigion. 


* L. P, A. 217 of 1916 19th December, 1916, 
1. 1907) Į. L. R. 31 M, 82. 
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‘Appeal under clause XV of the Letters Patent against the 
_ judgment of the Honourable Mr. Justice Spencer, dated the 14th 
September 1916 in Crl. R. C. No. 109 of 1916 preferred against 
the order of the Court of the Sub-Divisional 1st ‘Class Magistrate 
of Trichinopoly in Miscellaneous Case No. 42 of 1914. 

S. T. Srinivasa Gopalachari for Appellant. 

E. R. Osborne for Public Prosecutor for the Crown. 

K. 8. Ganesa Iyer for the Respondent. 

The Court delivered the following 

_ Judgments :—Aylong, J—This is a'Letters Patent appeal 
against the decision of the Honourable Mr. Justice Spencer passed 
on a petition presented under S. 15 of the Charter Act, (S. 107 of 
the Government of India Act), for the setting aside of an order of 
the Sub-Divisional Magistrate of Trichinopoly under 8. 147 of the 
Criminal Procedure Code. The learned Judge held that the Sub- 
Divisional Magistrate's order was not without jurisdiction and 
declined to interfere. 

As observed in Kamal Kutty v. Udayavarma Rajah Valia 
“Rajah of Chirakkal 1 it has never been customary to interfere in 
cases of this sort under S. 15 of the Charter Act, unless the Magis- 
trate’s order was passed without jurisdiction ; and we have merely 
to consider whether that was the case with the order before us. 


The chief ground of attack is that the Magistrate recorded no 
evidence himself but forwarded the records toa Subordinate Magis- 
trate under S. 148 of the Criminal Procedure Code for trial, 
enquiry, and report after taking evidence and based-his order on 
the said report and the oral evidence recorded by the Sub-Magis- 
trate. 

Appellants’ first contention is that the term “local enquiry” 
in 8. 148 of the Criminal Procedure Code means merely “local 
inspection ? and that the order directing the Sub-Magistrate to 
record oral evidence on the spot is ultra vires. The word 
“inquiry ” frequently occurs in the Criminal Procedure Code; 
but nowhere, so far as I know, with this very limited meaning. 
The main authority for appellants’ contention is the opinion of 
Prinsep, J., in a very old case reported in In the matter of Baikunt 
Kumar 2, White; J., who sat with him in that case treated the 
matter as doubtful; but both learned Judges appear to have been 


of the opinion, that evidence might legally’ be recorded by a 


DN EN a aa Ta aapa a a a nn 
1. (1919) I. L. R. 36 M. 276. 2, (1878) 3 Cal. L. R, 184, 
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Sub-Magistrate with the assent of parties and that they might even 
agree to be bound by the result of the inquiry thus held. To what 
extent Prinsep, J.’s view was shared by the learned Judge in. 
Arumuga Gcvindan v. Venkatasubbiar 1, is not clear, but as at 
present advised I am nct prepared to assent to the proposition that 
the local inquiry authorised by S. 148 is only a local inspection, or 
that the Sub-Magistrate’s report in this case was not admissible 
in evidence. 

What seems to be clear is, that whatever the scope of the 
said inquiry, the receipt of the Sub-Magistrate’s. report does not 
absolve the Sub-Divisional Magistrate from the duty imposed on 
him by.S. 145 (4), of raceiving any evidence produced before him 
by the parties, and taking any further evidence he may find neces- 
sary. This if I undersiand it right, is the true meaning of the 
pronouncement in In the matter of Batkunt Kumar 2, as well as 
in Criminal Revision case No. 243 of 1892 of this Court, reported 
in Hanumanthappav. Hussain Saheb alias Aiyah è and iy Kolha 
Koer v. Muneswar Tewari 4. In the present case there is nothing 
to indicate that the parties were desirous of adducing any further 
evidence before the Sub-Divisional Magistrate, though he gave a 
hearing to both sides after receipt of the Sub-Magistrate’s report. 
In fact so far as appears, both parties were quite content to abide 
by the result of the Sub-Magistrate’s inquiry, and the Sub-Divi- 
sional Magistrate even notes, at the end of paragraph 4 of his order 
that before him they advanced no arguments against the Sub- 
Magistrate’s finding. The present objection seems to be a pure 
afterthought, put into she head of the unsuccessful party. 

Whether in case the Sub-Divisional Magistrate had declined 
to take evidence tendered before him, this” would have amounted 
to a defect of jurisdiction is a matter we need not decide. The 
learned Judges in Kolka Koer v. Muneswar Tewari * held that it 
would, or that it wasat any rate a matter justifying their 
interference. 

That in the absence of such refusal, the order in the present 
case should be treated as one without jurisdiction, | see no reason 
to hold and in so farasthe decision of the learned Judge in 
Arumuga Govindan v. Venkata Subbier 1 seems to lay down such 


_ a proposition I must most respectfully dissent from it. 





1, (1907) L L. R. 34M. 82 2. (1878) 80. L. R. 184. 
3 (1892) 9 Weir 118- 4. . (1907) I. L..R. 84 C. 840. 
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The second point is that the Magistrate’s order contains no 
finding that the right of way in question was exercised within 3 
‘months before the inquiry. This, as pointed out.by Spencer, J. 
was never raised in the Magistrate’s Court, and I think we should 
decline to make it a ground of interference now. i 


I would dismiss the appeal with costs of the Public 
Prosecutor. 


Seshagiri Aiyar, J. :—In this case there was a complaint to 
the Police by the Respondents that their right of way was 
obstructed by the’ appellants. The Sub-Divisional Magistrate 
came to the conclusion that there was a dispute likely to cause a 
breach of the peace, and directed the parties to put im their 
statements. Then he went to the locality and after inspecting the 
disputed pathway directed the Sub-Magistrate to make a local 
enquiry to record evidence and to report to him under section 148 
of the Code of Criminal Procedure. Witnesses were summoned 
by the parties for examination before the Sub-Divisional 
Magistrate. It was apparently agreed by both parties that 
these witnesses might be examined by the Sub-Magistrate. It 
‘is clear that no objection was taken to the examination of 
the witnesses by the Sub-Magistrate. The latter examined 


7 witnesses for the petitioners, 4 for the counter-petitioner and a. 


court witness, and sent in ‘his report. The report was read in. 
evidence before the Sub-Divisional Magistrate and arguments: were 
addressed by the pleaders on both sides.- Finally, the Sub- 
Divisional Magistrate came to the conclusion that there was a 
pathway which had been obstructed by the appellants, and 
directed that the appellants should not disturb the respondent in 
the enjoyment. of that path until a decision was come to thereon 
by the Civil Court. Against this order, a petition was presented 
to this Court and was heard by Mr. Justice Spencer. The learned 
Judge came to the conclusion that there was no irregularity in the 
conduct of the proceedings by the Sub-Divisional Magistrate and 
dismissed the petition. This Letters Patent appeal is against the 
order of the learned. Judge. 5 

Mr. Srinivasagopalachariar contended that it was not 
competent to the Sub-Divisional Magistrate to delegate the 
examination of the witnesses to his subordinates. It is true that 
S. 148 of the Code of Criminal Procedure only authorises the 


Sub-Divisional Magistrate to depute his Subordinate to make a 
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local enquiry. The question as to what exactly is connoted by the 
term “local enquiry” has nos been laid down in any decided case. 


~ “Local inspection” may perkaps imply that no witnesses are to be 


examined at the spot. But ihe expression “local enquiry” is not 
necessarily inconsistent wita the idea that the witnesses are to be 
examined in connection with the enquiry. The term “ enquiry” 
itself is defined by S. 4 clause (k) whch says “it includes 
every enquiry other than a trial conducted by a Magistrate or 
Court”. As at present advised, I am not satisfied that a person 
making a local enquiry is nct competent to examine witnesses. 


The further question -s, supposing it was competent to the 
Sub-Mgistrate to examine th2 witnesses, whether the evidence taken 
by him can be used by the Sub-Divisional Magistrate for passing 
his order). Clause 2 of S. 148 says that the report of the 
officer so deputed may be read as evidence in the case. 
It did not say that the evidence taken at the enquiry shall 
be part of the record in the case, and can be reliede upon 
for his order by the Sub-Divisional Magistrate. It is there- 
fore doubtful whether the procedure adopted by the Sub-Divisional 
Magistrate in basing his conclusion upon the evidence taken by the 
Sub-Magistrate is regular. The learned Advocate relied upon the 
decision of Mr. Justice Wallis, (as he then was), in Arumuga 
Govindan v. Venkatasubbier 1, for the position that where a 
first class Magistrate acts upon the evidence taken by a. Sub- 
Magistrate the former must be deemed to have acted without 
jurisdiction. I am inclined t> take the same view. I have already 
held in Cri. R. C. No. 661 of 1916 that where there is no legal 
evidence upon which a conclusion can be based, the Magistrate 
must be deemed to have acted without jurisdiction. But there is 
nothing in the records before us to suggest that the Sub-Divisional 


, Magistrate refused to hear any evidence which was tendered before 


him. Apparently in the case disposed of by Mr. Justice 
Wallis, the Magistrate reused to hear the evidence which 
he was asked to receive. The reference at the end of the judg- 
ment to cross examination on the depositions given before the 
Sub-Magistrate does not show that objection was not taken to the 
procedure by the party affezted by it. I think that this defect or 
irregularity in the procedure is cured by S. 537 of the Code of 
Criminal Procedure.” As pointed out by Mr. Justice Subramania 








1. (1907) IL.R, 31 M. 82. 
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Aiyar in Kadir Batcha v. Kadir Batcha Rowther } a mere 
technical irregularity should not be allowed to affect the proceed- 
ings unless the party has been prejuciced thereby. In this case, 
the parties were apparently willing that the Sub-Magistrate 
should examine the witnesses. They took no objection to the 
procedure before the Sub-Divisional Magistrate, examined 
witnesses before him and were content to have his decision upon 
the materials placed before the Sub-Magistrate. It is clear to my 
mind that there has been no prejudice to the appellants by the 
procedure adopted by the Sub-Divisional Magistrate. The 
learned Judge Mr. Justice Spencer, was asked to exercise his powers 
of revision under the Government of India Act, S. 107 and he 
came to the conclusion that there was no irregularity. In Letters 
Patent Appeal, we should not interfere with that order unless we 
are satisfied that the party has been prejudiced by the order of the 
Sub-Magistrate. | ; 


Of the second point as to whether the enquiry started at the 
instance of the respondent was within three months of the last 
exercise of the right of way, I am clear that we should not allow 
this objection to be argued in this Court, because if it had been 
raised before the Sub-Divisional Magitrite, the respondent would 
have been in a position to say that when he filed the petition, 
more than three months had not elapsed from the date of his 
exercising the right Of way. S 


For these reasons, I am of opinion that the order of the 
learned Judge is right and that this appeal should be dismissed. 
C.A. S. : 


1. (1905) I, L. R. 29 M. 287. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE Sapasiva AIYAR AND MR. JUSTIOE 
NAPIER. ‘ 


A.S. N. Naina Pillai T ... Appellant * in A. S. No. 248 


v. _ of 1914 (1st Defendant.) 
T. A. R. A. R. M. Ramanathan .:. Respondents in A. S, No. 248 
Chettiar and others, ` of 1914 (Plaintiffs 1, 2, 


4, 5, and Defendant’2.)_ 


Landlord and Tenant—Inam granted in favour of a temple—Cultivating 
tenants—Occupancy righi—Evidence necessary to establish—Presumption of per- 
manent tenancy from conduct of landlord—Debutter property—Terms of tenancy 
defined by ‘‘ muchilika,” effect of—Meaning of the terms, ‘‘ rokkakuthagai,’’ 
“t tharam faisal, ” *' kudivaram, ne miras, ” * kudimiras,” ‘‘ullur purakudis,” 

“ pannai,” “ olavadai miras, *'olavadai kudimiras” and “‘ kasavargam ”— 
Evidence Act, Ss. 99 and 114—Ancient document—Unsigned cadjan accounis— 
Presumpiion as to—Transfer of Property Act, S. 51—Transferee from tenant 
bonafide claiming occupancy rights—No right to compensation for- improvements. 

The village of M. in the Tanjore District had been granted as an inam by the 
Rajah of Tanjore to a temple of which the plaintiffs were the trustees. ~More than 
200. years ago the lands in the village (most of them uncultivated) were held 
by the temple on what was known as the “rokka kuthagai’’ tenure. The man- 

agement of the temple and its properties passed into the hands of the Collector of 
the District as representative of the East India Co., in 1806. In the Collector’s 


"register prepared in 1809, the extent of cultivable nanjah and punjah land in the 


yillage was given roughly as 804 velis and the temple was entered as the owner of 
these as well as the remaining waste lands. From the paimash accounts it 
appeared that about the year 1829, the extent of cultivated area in the village was 
98 Yelis and that at least in 21 velis of wet land the temple owned both the 
kudivaram and the melvaram interest and was cultivating the same with its own 
pannai-purakudis (farm-servants.) As regards lands not directly under pannat 
cultivation, the profits due io the temple were collected from the tenants in the 
shape of a share of the produce. From 1820 to 1830 the Coilector of the District 
as Manager of thertemple let the temple lands for cultivation to the highest 
bidders, on short terms of 8 to 5 years. In 1881, the then Collector introduced tha 
“< Tharam Faisal Muchilika sysiem’’ under which the temple lands were leased 
out for an indefinite term to the predecessors-in-title of the defendants at an 
sea paddy rent fixed on.the then cultivable area with provisions for the com- 

utation of suzh paddy reni into its money value and for the payment of addi- 
al rents for cultivation of excess ares or of wastelands. The muchilika had 
been executed to the Collector by nine of the principal Karaigar cultivators of 
M. village, acting as the representatives of the Ullur Karayedu cultivators. In 
1847 the plaintiffs predecessors-in-office took over the management of the temple 
and its properties and executed a muchilika to the Collector’ whereby they agreed 
among other things, not to violate or encroach upon the customary rights of "“ the 
purakkudies of the said sarvamanyam village. ” 


From the year 1867 the defendants or their ` predecessors-in-title had been 
mortgaging and selling the lands in their holdings to the knowledge of the temple 








y 
° N. B. Nos. 248 of 1914 and Nos, 115 and 116 of 15, 22nd December, 1916. 
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toe 


trustees and in the rent receipts granted to, them as well asin; some pymash 
accounts the former had been described as “ kudimirasdars. ” In the year 1913, 
the trustees of the temple sued to éject the defendants atkot serving them with 
proper notices to quit. 


Held that, in thé ciroumstanoos of-the case, and having ‘regard to the.muchi-- 


like executed by their predecessors-in-title in the year 1881, the defendants had 


no occupancy rights in the lands in their possession but were merely holding t them 


under a yeariy tenanoy and that they. were liable to be ejected. 


Chockalinga Pillai v. Vythilinga Pandara Sannadhi 1, Thyagaraja v. Gjana 
Sammandha Pandara Sannadhi ?, Chidamtara Pillai v. Thiruvengadashiéngar 8; 
Mayandi Chettiar v. Chokalinga Pillai 4, relied on. 


Held further, that the presumption of a permanent tenancy ordinarily arising 
from the acquiescence and ‘conduct.of the, landlord, had‘no application’to the pre» 
sent case, first because, the lands in question “being debutler it was beyond the 
legal competence of the trustees to grant a permanent leasa thereof except for the 
necessities or clear benefit of the temple, and secondly because there was an instru- 
ment defining the terms of the tenancy as between the parties. 


Satya Sri v. Kantik 5, Sevatha Muthu Asari v. Rev, Mesgwita 6, referred -to: 


o Meaning of the terms, “rokka kuthagai,’’ “tharam faisal, ” “kudivarám-’ 
“ miras,” . “ kudimiras”” “ ullur, pura kadis “pannsi,?" “ olavadai miras,” 


ef olavatel kudimiras ” and ‘ ‘ kasavargam,’ ' explained. } 


Neither S. 90 nor.S. 114 of the Evidence Act enables the Court to presume 
that, unsigned accounts more than a century old, which do not purport to be in 
the handwriting of any partioular person or persons, were written by persons 
having authority in'that behalf. » ` 3 Lees 


Sheo Nandan Ahir v. Ram Logan Singh’, Krishna Pal-'y: Jagat! Kishore 
_ Acharya-Ohowdhury 8, Uggralcant Chowilhry.v. Hurro. Chunder. Sheokdar ?, refer; 
7 ted to. 


A transferee of facile from a tenant who bona-fide believed himself to be 
entitled to occupancy rights therein is not entitled to compensation fori improve- 
ments on ejectment by the landlord. a RN 


Narasayya v. Raja of Venkatagiri, 10, referred to. 


Appeals against the decree of the Court of the. "Temporary 
Subordinate Judge of Tanjore in O. S. Nos. 40, 42 and 61 of 1913, 
respectively. hi; 


The suits out of which these appeals arose were sigan 
éjectment by five of the six trustees of a temple known as’ Sri 
Manthra Puriswara Swami or Buddhi Pradeswata Swami temple 
near Muthupet in the Tanjore District- The facts material to the 
report are thus stated in 1 the judgment of Sadasiva ‘Aiyar, Jim 








1. (1871) 6 M. H.C. R. 164, “2. (1887) I.I. R. 11 M. TT. | 
3. (1887)7 M. D.J. 1 “4, - (1904) I. L. R. 27 M. 991. 
6." (1919) 15 C. D. J. 227. 6. (1918) 24 M. L, J. 642. 
‘Tr (1915) 18 A. D. Jr 921. 7t oy 8. ' (1915) 20 C. W. N: 648. 

~ 9. _ (1880) I. L. R. 6-C--209. ` D2. -40. - (1910) I. D. R. 87 M. Ẹpo, 
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“The plaintiffs relied in support of - their claim, not only on 
the ancient Government records C and C-1 but also on.the docu- 
ment (Ex. A). This latter document isa muchilika which was 
executed in August 1831 by she nine principal Karaigar cultivators 
of the plaint Mangal village acting as representatives of the 
Ullur Karayedu. cultivators. The 5th issue framed in the. 
suits relates to this muchilika. That issue as framed in O. $, 


„No. 40/13 is as follows:—“Is the muchilika of 1831 genuine , 
“and binding on the Ist defendant or his predecessors: in title; 


if so, are the plaintiffs entitled by virtue of the muchilika io 
eject the Ist defendant from the plaint properties”. So far 
as the genuineness`of the muchilika is concerned, no question was 
raised in the lower Court et the trial of the suits. (See also 
paragraph 6 of the Ist defendant’s written statement which 
indicates that the genuineness of the muchilika was not seriously 
intended to be called in question even from . the beginning.) Its 
genuineness was niot disputed’ before us. It is a document | more | 


‘than 80 years old and it was executed in favour of the District 


Collector who as agent of the.East India Company, was the 
Manager of the plaint Hindu fempleand other Hindu publi¢ 
temples in the Tanjore District between 1806 and 1847. He `’ 
became the agent of the Board of Revenue in 1817 under 
Regulation 7 of 1817 which vested the superintendence of such 
temples in the Board. The document comes from proper custody: 
the Collector having handed over charge of all the affairs of the 
temple to two Hindu trusiees in 1847., (See Hx. A-2). This 
document Ex. A was obtained by the Tahsildar from the nine 
executants and was sent to the Collector along ‘with the Tahsildar’s 
report (ix, P) which expressly refers to Ex. A. 


7. This muchilika (Ex. A) of August 1891 was preceded by a. 
document (Ex. L) dated July 1831 which is an agreement executed 
between: all the village Karaigar cultivators. The genuineness 
of this ancient document, (Ex. L.) also cannot be reasonably called’ 
in question, (See as to its production’ from proper.custody (P. W. 
T). Ex. L was clearly executed in anticipation of the Karaigars 


being able to obtain the tharam faisal lease of the cultivable Jands 


in ‘the village from- the Collector. Ex. Li. makes provision for the 
following matters: (1) the manner in which the -Karayeedu 
tenants are to divide the village lands (to be so obtained from the 
Collector) for purposes of cutivation ; (2) the mode of paying . the 


id 
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sircar assessment ‘and the swamibogham ‘due to the temple; (3) 
the collection of rents from purakkudies who do not belong to the 
karat and who might cultivate some of the village lands as sub- 
lessees of the karaigar lessees; (4) the disposition of all the income 
and expenditure connected with the lands and (5) the division ‘of 
the net assets realised from the lands in faslies 1241 and 1242 
(July 1831 to June 1882 and July 1832 to June 1838). 


“Tt is well- known that in, the Tanjore District, the 
Collector Mr. Kinderseley, introduced during the decade 1831 to 
1840, in respect of the temple lands under his management what 
is called the Tharam Faisal Muchilika system under which lands 
were leased . for cultivation at an annual paddy rent fixed on the 
then cultivable extent with provision for the commutation of 
such paddy rent into its money value, the leases containing 
other characteristic terms and conditions. In the plaint village, 
before this Tharam Faisal Muchilika Ex. A was obtained in 1831, 
` “what? was known as the “ Proposal” Tjara lease system prevailed 
during the 11 years 1820 to 1830. In the still earlier period, 
that is, before 1820, the profits (from the lands) due to the temple 
were, as regards lands not directly under the temple Pannai Farm 
cultivation, collected from the cultivating tenants in the shape of a 
| share of the gross grain out-turn as regards grain-growing lands 
(50% being the land-holders’ share of the produce from Nanja 
Jands and 40 from Punja lands). Under the “ proposal system ” 
(1820 to 1830) the lands were let for cultivation to that “ proposal ”’ 
` Jessee who offered the highest rent, each letting being for a very 
‘short term of 3 to 5 years. (See Exs. Al, A3, Ad & A5, which 
are documents executed to Government in, connection with these 
“ proposal ” leases between 1620 and 1830). Under the Tharam 
Faisal Muchilika system introduced in 1831, the lessees held for 
‘an indefinite term paying an annual money rent calculated ata 
fixed commutation value as’ regards paddy rent. For excess area 
cultivated in a particular year, for waste lands brought under cul- 
tivation, for the raising of garden crops and so on, provisions are in- 


serted for payment of additional rents. - The lessees are.also bound . 


to supply labour on the occasions of the temple festivals and when 
repairs have to-be done to the temple lands, channel: ec; * * 
Thè Muchilika Ex. A mentions about 67 velies- of Nanja land and 
. 16 velies ‘of Punja land as granted for cultivation to its executants, 
- total 83 velies (a veli being 6% acres). It is clear from the ancient 
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a erak | records (See. Exs. C and C-1) that in the year 1723 ox so, the 
> éxtent of cultivable land was only 10 yelies of Nanja and 15 velies 
‘Ramanathan - of. Punja, total 25 velies. It: also appears from these records. ` 
= tO a that the whole village was held on what was known in the 
: Maharatta :regimé as “\Rokka Kuthagai” tenure more than 
. 200 years. ago, that the Maharata King of Tanjore for some 
reason altered the original ‘favourable Rokka-kuthagai tenure 
into the ordinary “Sanjayisha”’ or profit sharing tenure under 
whith ‘the Government obtained its assessment in the shape of a 
'. share of the” grain produce, that the trustee of the temple com- 
plained ‘about the year 1723 that-this conversion of that favourable 
‘tenure into the ordinary tenure diminished the income of 
“the temple to such an extent that it was unable to meet 
`` the expenses properly and that’he prayed for the restoration of the 
“ original Rokka- -kuthagai sattlement tenure. The old favourable 
‘ tenure was accordingly restored by the Rajah on the auspicious 
; ‘occasion of the solar eclipse in the Soorsan year 1124: (1723 A.D.) 
~ at the holy sea-side shrine of Vedaranyam, though the Rokka- 
i kuthagai cash assessment was increased from 100 chakrams to 125 
o chakrams, (a chakrata being equal to Re. 1-9-0). The old Rajahs 
l ‘used to give what i is called Mohini allowance to the temples ‘as 
| pious gifts annually and tha mohini allowance for this temple is 
` T2 chakrams, which was deducted by the temple from the 
- Rokka- -kuthagai or cash assessment of 125 chakrams. : 


AS I said, before, the original. cultivation extent seems 
` to have been. only 25 velies. though of course, the temple owned 
. the.entire.lands in the village including waste, poromboke, house 
-sites etc. In 1809, when the Collector prepared Register Ex. C, 
.-the extent- actually found. under cultivation was estimated according 
~ to the old rough measurement to be 31 and odd velies of Nanja 
. and 43. and odd velies of Punja, about 80% velies onthe whole, 
. and the temple is entered in the register as owner of these: 804 
~ velies besides the. remaining waste lands whose extent was estimat- ` 
-ed (again .very roughly) at about 164 velies. ' (See last clause of Col. 8 
.-in Ex- C.).... The Pymash measurement accounts, Exs. F (1816-17) 
cad Ex. F-1 (1828-29) give the extent of the cultivated lands. 
‘including. topé as about. 93:.or. 94 velies. The translation of 
-the term. “Rokka-kuthagai : in Fa. F, Fl, and other documents 
BS, “cash. lease”. found in. tke printed paper book is very: misleading. 
:-As. I said ‘already, it-is-a. tezhnical reyenue term used..for. a parti- 
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cular kind of revenue settlement made by the Tanjore Kingdom 
as regards some of the lands assessed t2-revenue. In the onion 
District Manual, page 487, “Rokkakutnagai” is defined as “agsess- 
ment” (that is, like shrotriam) .“ fixed on favourable -rates aun 


from favour or as an inducement to. reclaim waste.” 


“The “proposal” Ijara documents between 1820 and 1831 and 


-the Taram Faisal Muchilika Ex. A, also indicate that the cultivat- 
‘ed area ranged in those years between 80 and 90 velies. It is well- 


known that owing to the internal political disturbances, waste lands 


. in Mirasi districts like Tanjore and Chingleput which could have 


been cultivated so as to benefit both the Mirasidars and the Govern- 
ment were not, in the olden times brought under cultivation and 
that the Mirasidars were expected by the Government to settle 
cultivators in their villages as permanent residents for bringing 
lands under cultivation and even to induce residents of other 
villages to ‘migrate during the cultivation season temporarily, the 
former eclass of cultivators becoming Ullur Purakkudies and the 
latter continuing to be Asalur Purakkudies. The “proposal” 
lessees were eventually unable to extend the area of cultivation s0 


‘as: to benefit’ the temple which was being managed by the 


Collector. The Taram ` Faisal Muchilika system, was’ then 


‘introduced and it has resulted in the cultivated area being increas- 


ed to 140'velies, there being practically now no waste area to be 


- brought undër cultivation. 


10.. It was admitted on behalf of the appellants (and it 
could not: be well denied as the very portions of Ex. F-1 on 
which the appellants relied disclosed the fact) that at least in 21 
velies out of 64 velies' of wet land cultivated before ‘1820, the plaint 
temple owned both the Melwaram and Kudiwaram interest and 
was cultivating that area with the temple’s own farm or pannai- 


‘parakkudi servants and its own ploughs. (See description of 


Pymash Nos. 387, 888, 521,524, 585,587, 588 and 527 in Ex. F- -1). 
It was, however, found: by the Collector that it was convenient to 


` have even these’21 velies Jet out to the Taram ' Faisal Muchilika 


4 


lessees and to have the. direct Pannai cultivation discontinued 


: altogether. The appellants are unable to ‘explain’ how the temple 


“came. to own the Kudivaram -in the 21 velies or in only 21 


-~ veljes. It is also. significant that when a “srnall area_of -waste - 


Janda in-the village. was. acquired by the Government in: 1883 


“under the Land ‘Acquisition Act,» no person, other -than the - 
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temple claimed or was awarded any part of the compen- 
gation value, the whole being paid to the temple (See Ex. E.) 


“The appellants’ learned Vakil contended that the undertaking, 


Ex. A2, given in 1847 by two respectable Hindus to the 
Collector indicated that the cultivating lessees of the temple 
Jands owned permanent occupancy rights. It is a matter 
of well-known history taat the East India Company about 
the year 1840 directed the Board of Revenue and the Collectors 
to give up the management of the Hindu temples under 
their control, According to such directions, the Collector of 
Tanjore between 1847 and 1857 transferred the temples under 
him to Hindu trustees whc gave undertakings like Ex. A 2 to him. 
The 7th clause of Ex. AS on which the appellant’s learned Vakil 
relies is as follows :— “ In regard to the Purakkudies of the said 
Sarvamanyam villages, we shall, following the custom in vogue 
in each village and the cusiom in the Samasthanam acquit ourselves 
properly as had been Litherto done following the custom or 


‘practice, without violating or encroaching upon their rights.” 


Now, “ Purakkudies” as such have no occupancy rights and this 


| vague clause in a documert to which the Purakkudi tenants were 


no parties cannot confer any rights upon them. The 11th issue, 
namely, ‘‘Are plaintiffs disentitled to eject Ist defendant by 
reason of the Muchilika of 1847 executed to Government,” was 
therefore rightly decided by the Subordinate Judge against the 
appellants. 

_ T. R. Ramachandra Atyar and S. Muthia Mudalar for the 
Appellants. 

T. Rangachariar and 8. Varadachariar ige thg Respon- 
dents. í . 
The Court delivered’ the fol-owing 

Judgments :—Sadasiva Aiyar, J. ;—These three apes have 
arisen out of three suits brought by the same plaintiffs. The suits 
were tried together and were disposed of by the Temporary Subor- 


. dinate Court of Tanjore -n the plaintiffs’ favour by one and the 


same judgment. A. S. No. 248 of 1914 was filed directly in the 


High Court. The other two appeals were filed in the Tanjore 
District. Court and were transferred to this’ Court to Pe heard 


along with A. S..No. 248 of 1914. ~~ © ; Lo 
[After setting out the main facts of the case as above extracts 
ed, the-judgment proceeds. ] Sees KA 


N 
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I think that the defendants who claim as alienees: and 
representatives of the original tenants of the temple during the 
time of its management. by the Collector are clearly bound by the 
terms of Ex. A éxecuted by their predecessors-in-title and that 
the learned Subordinate Judge has dealt with Ex. A and the other 
evidence in the case in a very careful, well-considered and 
exhaustive judgment. Notwithstanding the. long and elaborate 
arguments advanced by the appellant’s learned Vakils before us, 


they have failed to show that the statements in that judgment as ` 


to the contents and construction of the documentary and other 
evidence discloses any material inaccuracies. The only error of 
importance pointed out is that the Lower Court relied on the cadjan 
accounts, Ex. M series which are contended to be inadmissible in 
evidence. These accounts purport to relate tothe incomes derived 
from the plaint village lands by the temple between 1712 and 1823 
and to the expenditures incurred out of: that income. If these docu- 
ments aye admissible in evidence, they almost conclusively establish 
the plaintiffs’ case on the first issue. ‘The documents, however, are 
not signed by any person and do not purport to be in the ‘hand- 
writing of any person. Sec. 90 of the Hvidence Act says “ Where 
any document purporting or proved to be 30 years old, is produced 
from any custody which the Court in any particular case considers 
proper, the Court may presume that the signature and every other 
part of such document which purports to bein the handwriting of 
any particular person is in that person’s handwriting and, in the 
case of a document executed or attested, that it was duly executed 
and attested by the person by whom it purports to be. executed and 
attested.” I do not-think that this section enables the Court to 
presume that unsigned, accounts which do not purport to be in the 
handwriting of any particular person or persons -were written by 
the authorised: accountants of the temple to which the accounts 
‘purport’ to relate. Tat first thought that Sec. 114 of the Evidence 
Act might enablé the Court to presume, “regard being-had to the 
‘common course of natural evènts ”, that these elaborate accounts 
were really written by accountants employed by the trustee of the 
temple. ‘But on further consideration, and having regard to the 
‘decisions in Sheo N andan Ahir v. Rain Logan Singh 1; Kashinath 
Pal_v. J agat- Kishore Acharya Chowdry 2, Ubilack Rat v. 
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Dallal Raz 1, and Uigrakent Chowdhry v.-Hurro Chunder Sheok- 
dar 2 (see ais Re Airey v. Stapleton 3,) as to the limits of the 
presumption permitted to de raised by section 90 of the Evidence 
Act) I do not think that I would be justified in doing so. Vague 
expressions are used in some decisions to the effect that a document 
more than 30 years old and coming from proper custody might be 
“presumed fo be genuine”. The use of such vague language 
(instead of following the words of the section which deal with the 
signature, handwriting, execution and attestation found in such 
documents and purporting to be those of particular persons) is 
likely to lead to confusion of thought and to the Court raising 
presumptions as to the existence of facts not within the scope of 
Sec. 90. I would therefore exclude Ex. M. series altogether from 
consideration as evidence ir. this case. 
* * * * 


In paragraph 46 of his judgment, the learned Subordinate 
Judge sums up his conclusions on the principal issues. Omitting 
the reference to Exs. B., M. series and G. I shall quote the greater 
portion of the paragraph (with a few alterations at the end) as 
it expresses fairly and fully my own conclusions on the evidence, 
“ In the present case, the =eference to the whole of the village in 
Ex. Cas that which was granted to the temple, the recital in 
column 8 in Ex. C that the temple actually enjoyed the whole of 
the village including the poramboke, the payment of compensation 
to the temple, vide Ex. Hi, the grant ofa land to a gurukkal by 
‘the temple, vide entry in Ex. B, the entry in the Collector’ 5 
‘register Ex. D that Mantkrapuriswarswami is the Mirasidar, the 
last word denoting in the District of Tanjore that he is the 


“proprietor of the soil, the reference in Ex. F to Manthrapuriswara- 


swami as Miras solely entitled to the enjoyment of the village, the 
recital in Ex. J, 10 of 181 that the village is Ekabogagramam, the 
recital in Hx. A5 that Mangal village belongs to the temple, the 
reference in the lease deeds executed to the Collector, before 1831 
to the cultivation being undertaken by the lessees, the reference 
to the temple as the owner and the village as Miras of Ekabogam 
Manthrapuriswaraswami in Ex. F1,......the reference in Exhibits 
II series from 1891 to 1899 to Manthrapuriswaraswamias Miras 
Manthrapuriswami, the collection of fishery rent, tope rent and 





1. (1878) I. L. R. 80. 657. 2. (1880) I. L R. 6 G, 209. 
Ba 8 (1897) 1 Gh. 164. . 
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house site rent by the temple, the admitted ownership of the 
temple of some pannai lands as conclusively proved by Ex. F1 
and L among others...... the reference to the same ‘tenants by 


more than one name such as Olavadai Kudimiras and Purakkudi, si 


Ullur or Asalur, in the Pymash, the reference to these men as 
Purakkudis in the Taghildar’s report Ex. P. the lease of the entire 
Mangal to certain persons by the Collector, for the cultivation of 
lands from faslis 1280 to 1240, the execution of Ex. A by certain 
persons for the cultivation of lands without any reference to their 
Kudikani right init and with a stipulation for payment of 
Swamibogam to the temple and Rokkakuthagat to Government 
so long as they are in possession of the lands, the absence of all 
mention of Kudikani right in the Muchilika executed by the trustees 
to the Collector and the provision made in Ex. A for the supply of 


labour to the temple festivals and for payment of such tirvai as is” 


fixed by Government in respect of the special crops raised and in 
respect of poramboke waste land etc., suggest the inference that the 
temple was entitled to both the kudivaram and melwaram rather 
than that the tenants had kudikani rights. Nota single document 
has been produced by defendants to show or to suggest that the 


temple was not “the owner of” both melwaram and the kudivaram’ 


right in the village ... ... In my opinion plaintiffs have proved 


by means of documents and course of dealings evidenced by 


documents that it is moré likely that the temple was “the owner” 
of theentire village and was both the melwaramdar and kudi- 
varamdar than that it had only the melwaram right”. I might 
add that the accounts J series ranging between 1806 and 1840 


are themselves sufficient to prove the plaintiffs’ contention. For. 
instance, Ex. J—74 shows that the “proposal” lessee himself real- 


ised the proceeds of the lands and gave out of the proceeds the 
Purakkudiwaram due to the cultivating tenants. _ 


As against this, the appellants relied - on what strikes my 
mind as inconclusive and one-sided transactions and on some weak 
suggestions." One of the arguments advanced was that Rokka- 
kuthagai tenure being atenure on favourable terms as to assessment, 
the temple was only an Inamdar, that the grant of an “Inam” is 
presumably only the grant of the Government assessment (either 
a-pdrtien or the whole) and not of the kudivaram, and that the 
burden of proving that the temple also owned the kudivaram was 
upon the plaintiffs. _ As regards the ‘burden of proof in such cages, 

13 


4 


. Naina’ Pillai 


Markeyar 


Ramanathan 
` Chettiar. 
Sadasiva 
Aliya, J: 


Naina Pillai 


Markayar - 
vs 


Ramanathan 
Chettiar. 
Sadasiva 
Aiyar, J. 


94 THE MADRAS LAW JOURNAL REPORTS. [VOL, KKKIH 


I was a party to some decisions beginning in 1912 in which it was 
held that the burden.of proving that an inamdar was the owner of 
the kudivaram at the time of the grant of the inam to him, lay upon 
the inamdar, but my view (which differed from an earlier decision 
in 1910) has not been.-accepted in some later decisions of. this 
Court which have held that as the jurisdiction of Civil Courts 
would be ousted if the mamdar was presumed not to have been 
the owner of the kudivaram (and if the village is accordingly 
held to be an estate uncer 8. 3 clause 2(d)of the Estates Land 
Act) the persons so seeking to oust the jurisdiction of the Civil 
Courts by alleging that the inamdar was not the Kudivaramdar at 
the time of the inam grant ought to prove his said allegation. 
See Ramalapati Papia Reddi v. Nanduru Peda Venkata- 
charyulu 1. The learned Subordinate Judge (evidently following 
my view) threw the burden in this case on the plaintiffs of proving 
that the temple was the owner of the kudivaram right from the 
beginning, and even so, found tha’ the plaintiffs have proved their 
case. Without going tothe question of burden of proof I am 
clearly satisfied that the evidence in this case very clearly estab- 
lishes the plaintiff's contentions. In an Inam village in which 
there are no tenants having occupancy rights and of which the 
Inamdar is also the Mirasidar, the. full ownership right is in the 
inamdar and the distinction between melwaram right and kudi- 
varam right is of no utility. (The word ‘kudiwaram’ has got 
several meanings. Its literal significance is the share of. the 
cultivator in the produce raised. In that sense, the kudivaram 
belongs to the cultivating tenant, whether he has got a right of 
permanent occupancy in the land or is a lessee for only one year, 
or isa lessee from year to year or for a fixed term or is evena 
mere tenant at will. udivaram is also used in the sense of the. 
right of such a tenant of whatever kind in the land so long as he 
continues in possession of the land. Finally it is also used to 
mean the right of a tenant having a permanent occupancy tenure 
in the land in his holding. In this last sense, it is called also 
mirasdari right and sometimes kudimiras right. See Chennan v. 
Kondam Naidu 2. where Spencer, J., deals with the meaning 
of the Kudimiras.. That decision also establishes that a 
Mirasidar who gets a Shrotriem inam grant from the Government 


“doesnot lose thereby his original kudivaram right in the lands 


and might be called both a Mirasidar and an Inamdar). 





1. (1914) M. W. N. 794, 2. (1918) 26'M. L. J,169, 
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The appellants further relied on the fact that since abous 
1867, they and their predecessors in title have been hypothe- 
cating, mortgaging and selling the lands in their respective hold- 
ings to the knowledge of the temple trustees and of the temple 
officials and that they have been granted rent receipts describ- 
ing them as Kudimirasidars. The documents filed on the 
defendants’ side and dated earlier than 1867,. namely Exs. 75, 
76, 77 III (A) and III (B) are easily manufactured cadjans 
and I agree with the Subordinate Judge that their genuineness 
should not be presumed). The temple trustees and the Kanakkans 
were, however, themselves interested in some of the village lands 
as cultivators or as alienees from cultivators and their conduct is 
not of much value as against the temple. No doubt, where a 
landlord is legally entitled to grant rights as against him toe 
tenant he can, by acquiescence or by conduct amounting to estop- 
pel, be treated as having made such grant. But the trustees of a 
temple have no legal right or power to confer higher rights ona 
temple-t -tenant in the temple lands m his holding than he origi- 
nally possessed except for the necessities or the clear benefit of the 
temple. The acquiescence and conduct of the trustees cannoi 
‘therefore affect detrimentally the rights of the temple. In Satye 
(Sri v. Kartik 1, Jenkins C. J., says “The Presumption in favour 
of a permanent tenancy implies that there is ground for inferring 
“that the tenure was always intended to be and always was ‘here- 
ditary, or that it acquired that character by. subsequent grant. Bué 
a presumption in favour of a transaction assumes its regularity: 
it cannot be made in favour of that which offends legal principle. 
‘It is this that prevents our accepting the view of the lower 
Appellate. Court as final, for it would seem that the property tc 
which the presumption has been applied is debutter.”’ 


“Tt it was. debutter at the time the tenancy originated, then 
this would affect the applicability of the presumption for, to create 
_a new and fixed rent for all time, though adequate at the time, in 
lieu of giving the endowment, the benefit of an augmentation of 
„variable, rent from time to time would be a breach of duty in a 
_shebatt and is nòt therefore presumable: Maharanee Shibessouree 
Debia y. Mothoora Nath Acharjo *”. No provision of that branch 
of the law. which relates to limitation or prescription has been 
.pointed gut to us which could confer such enhanced right on a 
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temple tenant ‘whose rights were in the first. instance defined by’ 
the terms of a. document conferring on him lesser rights) ‘by 


-reason of the conduct of. tke trustees of the temple. That the 


allegation in many of these transfer documents filed on the defen- 
dants’ side, namely that the alienors owned occupancy rights, was 


in all probability, not bona fide is shown by the fact that not only 
waste lands of the temple subsequently brought under cultivation 


but even lands admitted to have been under the direct pannai 
cultivation of the temple originally have been alienated with such 
false recitals. 


Another argument cf the appellants was that in the P ymash l 
account Ex. F1,9 Kudimiras Karaigars are mentioned and the temple 
itself is also called an additional Kudimirasidar and Karaigar. These 
Pymash accounts are first prepared by the lower revenue officer and 
surveyors, (Vattam Karnam Assistants, Mujumdars and so on) and 
then there is a revision or check by a higher officer called Brigedar. 


‘In the pymash Ex, F of 1816-17, the word ‘miras’ occurs enly as ` 
‘regards residential sites with their appurtenant backyards called 


‘manaikkollai’, and even as regards these ‘manaikkollais’ only 16 out 


‘of 21 are stated to belong to certain cultivators. with mirasi right, 


the remaining 5 belonging to Kasavargam tenants, that is, tenants 


‘newly introduced into the village by the temple Mirasidar for 


cultivation purposes on condition that they would give up their 


‘dwelling sites to the Mirasidar when they ceased to do cultivation 


work for him. Ullur purakkudies (as distinguished from Asalur 
Purakkudies and Kasavargam tenants) usually have permanent 
residential rights in the village and the word ‘miras’ which in its 
widest sense means proprietory right (and is used to denote even 
hereditar y right in ‘temple offices) may without impropriety be used 
to describe the rights of these Ullur purakkudies in their residen- © 
tial sites and they might be called Kudimirasdars of such sites. 
The reference in Ex.F-1 to the temple as one of the Kudimirasidars 


-seems to be almost meaningless, except in this sense of a permanent 


resident. The cemple is the landlord and landowner and is described 


in ancient documents as the full Hkabogam (exclusive right) 


Rokkakuthagai Mirasidar of the entire village and in Ex. F-1 also 
it is “so described in several places. If it is only one of several 
Kudimirasidars, it cannot be called Ekabogam Mirasidar, and 
would be only one of several Palabhogam Mirasidars. It is further 
significant that out of the 9persons described as Kudimirasidars in the 


~ 
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beginning of Ex. F-1; the mark of one man alone appears against hig ` l 
designatión as Kudimiras Ammayappa Thevan, while the marks or - 


signatures of others describe them, as either Olavadai or Ulavadai 
miras. Again in another portion of Ex. F-1 where a count of all the 
ploughs in the village is made, all these persons are called Ullur Pura- 
kkudies, while the temple alone is called Rokkakuthagai Mirasidar. 

Lastly, when the Ajmash or check measurement was made by the 
Brigedar on these Pymash accounts (he seems to have checked 
about 44 entries), the descriptions of at least some of those persons 
who were entered as Kudimiras cultivators in the checked entries 
in the preliminary Paimash were, in pursuance of a Huzur order, 

corrected into Ulavadai miras which description does not, of course: 
imply any occupancy right. As pointed out by the Lower Court 
in paragraphs 97 to 99 of its judgment, the cultivating tenants 
under the temple (which is the Ekabogham miras proprietor of 
this village) seem to have signed. or put their marks ‘(many of 
them being marksmen whose marks or names were entered for 
them by some unknown person) in these Pymash accounts 
describing themselves indiscriminately and variously even in the 
course of the same document as Olavadai, Olavadai Miras, 
Olavadai Kudimiras, Ullur Olavadai, Ullur purakkudi and so on, 
Not much importance therefore could be attached to these varying 
descriptions. It was not formerly to the interests of the temple 
to disturb these persons, though they have been only cultivators 
from fasli to fasli That such cultivators should’ in their own 
estimation and owing to their not being disturbed for long, try to 
yaise themselves by making unila teral declarations is not unnatur- 
al. From being Pannai cu Itivating servants or Asalur purakku- 
dies, they become Ullur purakkud ies and begin to call themselves 
Olavadai tenants, Olavadai Miras, Olavadai Kudimiras and even 
occasionally Kudimiras. 


Of the several executants of Ex, A, who were allowed (prob- 
ably by an oversight in the Collectox’s office) in the beginning of 
the document to style themselves Kudimiras, only one ventured 
to sign it as such. Under all the ‘circumstances of this case, too 

‘much importance should not be attached to this fact, especially as 
in the Arzee Hx. P sent by the Tahsildar to the Collector along 
with Ex. A, he calls -them only kudis or cultivators and even the 
man Iyya Pillay who signed as-Kudimiras is called in Ex. P, only 
Purakkudimiras. Further the terms in the body of Ex. A are 
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wholly inconsistent with any right of permanent occupancy in the 
executants. The word “Swamibogam” used in Exs. A, F, F-1, 
and other. documents has got a' settled meaning in the Tanjore 
and Chingleput Districts). Wilson 'in his Glossary says “Swamt- 


. bhogam in the Tamil country means the share of the jroduce or 


“rent which is paid to the Mirasidar or hereditary proprietor by 
the tenant cultivator holding the land in farin. for a fixed period’. 
I think the use of the word Swamibogham in Ex. A, is almòst 

‘conclusive as to the full proprietorship’ of both the melwaram and 
kudivaram rights in the temple. ` ' 


Lastly, it seems to me that the principal questions raised in 
this case have been in a manner settled in the plaintiffs’ favour 
by the decisions of this Court and of ‘the Privy, Council given in 
similar cases which had arisen in the same ‘Tanjore District. I 
shall refer only to four of these decisions. In Chockalingam Pillai 

_v. Vythilinga Pandara Sannadhi 1 the plaintiff as trustee of the 
Piruppalur Sriyajneshwaraswamy Muttam sued to recovey covil or 
temple lands which were leased to the deferidants, under a deed of 
agreement, Hix.A, dated 14th August 1837, entered into between 
the defendants and the ` Government who. at that. time . held the 

“management ofthe pagoda property. The suit was brought in 
1868. Defendants set up a perpetual right of occupahèy, one 
of the grounds being that for 30 years they had paid Swami- 
bhogam money at a fixed annual rate. , The material terms 
in the Taram Faisal Muchilika Ex. A,. in that case were very 

‘similar to the terms of the Taram Faisal ‘Muchilika Ex. A in 

J | this case. It was held that the tenancy continued to be regula- 
“ted by the agreement Ex. A, which created only a tenancy 

“from fasli to fasli and that mere long enjoyment cannot alter 

‘the nature of the tenure. In Thyagaraja v. Gyana Sam- 
mandha Pandara Sannadhi 2, the tenants executed a Muchi- 
lika for the lands in the village of Sandaputiur belonging to a 
Hindu temple, the Muchilika having been executed in 1830 to the 
Government who was then managing the temple lands through 
the Collector. The Collector handed over the management to a 
Hindu trustee in 1857 on the latter’s giving an undertaking to 
the Collector not to eject the ryots so long as they paid cist. To 
this undertaking, the ryots were of course no parties. The ryots 
seb up the right of occupancy and also the trustees’ undertaking 





1. (1871) 6 M. H. C. R. 164. © 2. (1887) I-L.R. 11 M:77. | 
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of 1857 as a defence to the suit: The learned Judges followed 6 
M. H. C.R. 164 and held thatthe tenants had acquired no 
right of occupancy though the ‘consolidated rent fixed by the 
muchilika of 1880 had been paid separately by the several persons 
who claimed under the original tenant of 1830 and though there 
had been alienations by the tenants of their several holdings. 
Mr. Justice Brandt says in his judgment ‘Defendants rely very 
much on their possession of the lands by themselves, or by those 
under whom they claim from the 1st of January 1830, if not 
from a still earlier date. But mere length of tenure for any period 
will not givea right of permanent qccupancy to a ryot, who 
has been let in as a tenant from year to year. It was ad- 
mitted by Turner, C. J. in Krishnaswami v. Varadaraja 1 that 
the period of occupation which should confer upon the ryot a per- 
manent tenure could ‘only be settled by legislation.” ‘The 
muchilika of ist January, 1830 does not tend to show that the 
_ title of ‘those who executed ‘them was permanent. On the con- 
trary, there are some expressions which favour a contrary supposi- 
tion; and if there are some expressions which indicate an intention 
that the occupation should be for more than one fasli, they are 
(as Sir Colley Scotland'said of similar expressions in a muchiilika 
‘in Chockalingam Pillai’s case, 2 indefinite as to any period 


of time .except that of the fasli, and clearly therefore did 


not bind the will of either party beyond the currency of each 
fasli while the tenancy remained undetermined. The defendants 
say that their tenancy was not created by this muchilika, but 
that it existed before that as a right of permanent occupancy. The 
defendants’ predecessors in title may have been in possession 
before 1830. But if they had a’permanent’ right of occupancy, 
they ‘would probably have taken care to have that right expressly 
recognised in the muchilikas of 1830, At present the permanency 
of théir title before 1830 has not been proved. ”. 

“In the'muchilika executed in favour of Government by the 
plaintiff’s predecessors on the 7th December 1857, he promised to 
respect the rights and privileges of the purakudies according to 
the customs of the respective villages, and of the country; and 
that, as long as they should pay the cist properly, he would not 
eject them. -But he did not thereby admit that the ryots had 
any permanent right in the soil, or that the Swamibhogam 








1. (1882) I, L. R, § M. 345, 857, 2. (1871) 6 M. H. C. R. 164, 168, 
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was to be the same for all ages” The passage in question 
amounts to little more than an engagement to respect the rights 
of the ryots whatever those rights might be.” 


“In the result it appears to me that the defendants have not 
shown that they had any. higher title than that of cultivating 
tenants from year to year”. The whole of these remarks, it 
appears to me, applies to the present case also. The next case is 
that reported in Chidambaram Pillaiv. Thiruvengadathiyangar 1 . 
to which Mr. Justice Muthusami Aiyar who belonged to the 
Tanjore District) was a party. The plaintiffs there, were trustees 
of the Rajagopalaswami temple at Mannargudi in the Tanjore 
District. ‘The defendants (tenants) paid the Government assess- 
ment to Government and the Swamibogham or Mirasbhogam to 
the temple trustees. On account ofthe Mohini allowance due by 
the temple, the revenue due on the village to the Government was 
shortly before suit assigned to the temple and this temple there- 
fore became (in a sense) also an ‘Inamdar. The tenants “set up: 
kudikani right, that is, permanent right of occupancy and relied 
upon a'paimash account of 1839 and on the free alienations by the 
tenants of their holdings, the alienations having begun so long ago 
asin 1848. The learned Judges held that the entries in the 
paimash account are not conclusive, that the assertion in the sale 
deeds of kudikani rights by the tenants cannot bind the temple, 


that the karayeedu system (namely, periodic redistribution of lands 


among the ryots) having been obtaining in the village cannot also 
give a permanent right of occupancy to the tenants in the village 
that the undertaking given by the trustees to the Cullector not to 
eject the tenants so long as: they regularly paid the rent . without 
mentioning that the ryots have any kudikani rights, cannot help 
the tenants and that the trustees were entitled to eject the tenants. 
At page 10 it is said “ Seeing that the Officers of Government had 
managed the temple villages for many years prior to 1857, it is not 
improbable that the consideration shown by them tothe purakudies 
as an incident of good management and the length of time for 
which the _purakudies cultivated, inspired them with a belief that 


i they were not liable to ke ejected so long as they were, punctual- 


in the payment of rent. This may account for. sales and mortgages 
by the appellants and their predecessors accompanied with an 
assertion of kudikant = which may loosely -be used to indicate 


. (1887) 7 M. L T. 
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a permanent tenure of some kind or other.” “ The non- 
‘specification of lands “in the leases, the ‘fact that each of the 
appellants cultivated separately and that there was an occasional 
-distribution of lands held by the Purakkudies are referable to 
the conventional mode of leasing to chief men among the puraku- 
dies leaving it to them to select others who are to cultivate with 
‘them and to distribute the portions to ‘be cultivated by each as 
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.may be arranged between them.” (In the Full Bench case in’ > ' 


Sevatha Muthu Asari v. Reu Mesquita 1 it was expressly decided 
that where “there is an instrument defining the terms of the 
tenancy and it shows ‘that there is'no permanent tenancy 
“created under it, the facts of alienation and sub-letting’ by the 
tenants and even the fact that the original letting was a building 
‘lease cannot confer a permanent right of occupancy.) 
-.. : The fourth and the last case I shall’ refer to is the important 
Privy Council decision reported in Mayandi Chettiar v..Chokalinga 
:Pillat 2 their Lordships ‘reversing: by their said decision the 
.decision® of this Court reported in Chokkalingam Pillai v. 
.Mayandi Chettiar 3.. In that case also, the tenants began .to 
hold under a taram faisal muchilika which was executed in 
- December 1831 and -completed in January 1832, They claimed 
permanent occupancy right on grounds very similar to those ad- 
‘vanced in. the present case. The -executants called themselves 
. ulavadai mirasidars.. They relied also on long enjoyment with a 
< uniform rate of rent. Their Lordships point out that the description 
as ulavadai mirasidars “does not occur in any document 
emanating from the Collector’s office but only in documents put 
forward by the applicants themselves” and their Lordships 
state “In the case of Chokkalinga Pillai v. Vythilinga 
Pandara Sannadhi 4, in which the circumstances were 
very similar to those of the present appeal, and there was a 
muchilika in similar terms, it was held that no permanent tenan- 
cy was created. “The language of the agreement”, said Scotland, 
C. J. (page 168), “had, I think no greater effect than the ordinary 
form of muchilika given by a ryot in exchange for a patiah, except 
so far as it indicated the intention that its terms should apply 
to every successive fasli for which the holding might be con- 
tinued by neither party exercising the right to terminate it at the 
o- ody (4918) LAM. BT 642-at p-6l---- 9. (1904) I. Le Ri 2T-M-291 eh: eq. 


3. (1896) L L.R.19M 486. et. sq=6 M.-L. J. 347. | . 
.4.! (1871) 6 M. H. C. R. 164, 
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-end of a fasli.” ' This decision was followed by the Madras High 
-Court in the case of Thiagaraja v. Gyana :‘Sambandha Pandara 


Sannadht 1, in-which the circumstances were almost identical 


.and their Lordships see no reason to differ from the conclusions 
-at which those learned Jucges arrived, upon a state of facts which 
cannot be distinguished in any material degree, from those in the 


present suit,” Thus their Lordships of the Privy Council express- 


ly approved of the decisions in Chockalinga Pillai v. Vythealinga 


Pandara 2 and Thiagaraja v. Gyana Sambandha Pandara‘l, 
in which it was held that lessees under taram faisal muchilikas 


- executed to the Collector of Tanjore in the thirties of the last 
century could not claim permanent occupancy rights by mere 
< length of possession. 


I agree with the lower Court for the reasons already stated 


_ that the Ist defendant wh) evidently belongs to the’ trading class 


had no bona fide belief that his vendors hada permanent occupancy 
right in their holdings. Ib has been held in Narasayya v. Rajah 


Venkatagiri 3 that S. 51 of the Transfer of Property Act will 


not apply to the case of a senant as it cannot be said that he is 


‘a person believing in good faith that he is absolutely.entitled to the 


land. It therefore follows that even assuming that the Ist defend- 


ant ‘bona fide believed that his vendor had occupancy rights he 
. cannot claim compensation under S. 51 of the Transfer of 
‘ Property Act. In the result I would dismiss. the appeal with the 


costs of the respondenis (plaintiffs), 
Napier, J. :—I agree, 


1. (1887) I. L. R. 11 M. 75, 2. (1871) 6 M. H.C. R. 164. 
ə. (1910) I. L. R. 37 M. 1. 
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_ PRIVY COUN CIL. 
[On Appeal from the High Court of Judicature at Aikat 


PRESENT :—VIscouUNT HALDANE, Lorp. ATKINSON, SIR 
JOHN EDGE AND MR. AMEER ALI. | 


Gobind Das sa Flaintiff*—Appellant. 
5 v. a x 
Bishambhar Das ` 44. Defendant—Respondent. 


Libel—Caste dispute—Publication of resoluzion of caste Panchayat— Privilege 
— Whether destroyed hy irregularity in passing resolution—Jurisdiction of Caste 
Panchayat—W hether subject to control of Civil Courts. 


B, the Chowdhri or Chairman of acaste Panchayat, ciroulated to other 
members of the caste a resolution of thecpanckayat suspending social relations 
with G’s family. In an action for libel brought by G against B, it was contended 
that G. had no proper notice of the meeting of tae panchayat that in conseq uence 
the passing of the resolution was contrary to natural justice, and B was not 
privileged in publishing it. 


Held? that B’s privilege was nót affected or rebutted by any defect in the 
notice to G. Held also, that notice was in faci duly given. 


To defeat or rebut privilege, the law does not recognise anything short of 
actual or express malice in the publication of the matter which is charged to be 
libellous. 


' The question of the power of the Civil Courts to control the jurisdiction of ` 


caste bodies purporting to excommunicate or ceasure caste offenders was discussed 
but not decided. 

Appeal from a decree of the Allahabad High Court (Tudball 
and Mahomed Rafiq, JJ.) dated March 16, 1914, reversing a 
decree of the Subordinate Judge of Benares. 


The facts of the case sufficiently appear from,their cea 
judgment. 


Sir H. Erle -Richards, K. C.. and Dube for Appellant. 
submitted that the occasion was not privileged because the 
resolution was not passed regularly but contrary to natural justice, 
there being a neglect of the requiremsnt that the accused should 
be present or be given an opportunity of being present. Alterna- 
tively, there is evidence of malice. Isis true the defendant wag 
agent of the panchayat, but if the principal is not privileged then 
` the agent is not privileged. 


Plaintiff had no notice of the meeting of the panchayat. At 
the meeting the members present knew that he was at Calcittta, 
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It. is- made a eag against him that he had not signed a certain 
chittha : he never had the chance of signing it. It is also charged 
that he did not attend the panchayat: how could he when he was 
at Calcutta and had no notice ? 


[Lord Atkinson refetred to Chamberlain v. Boyd 1.] 


[Viscount Haldane :—I should like the authority for the pro- 
position that the Court has power to restrain a panchayat from 
excluding a man from caste. My difficulty is that what was said 
was true]. 


I concede that a domestic tribunal may outcaste a man, and 
may declare its decision to the members of the caste. Odgers, 
Law of Libel and Slander, 5th Edn. p. 287 (Chap. 10, Qualified 
Privilege) but I submit thai if the outcasting itself is invalid, the 
declaration is not privileged. Caste meetings must observe the 
requirements of natural justice., Krishnasami Chetty v. Verasami 
Chetty 2. When-this was not done, a declaration that a man was 
outcasted was held to be illegal, and he was given damages for 
libel. Vallabha v. Madusudanan 3. 


- It would have been a complete answer in the latter case to 
say that the man was in fact outcasted: but it was decided that 


.defendant could not rely.upon that fact, because the outcasting 
“was contrary to natural justice: That case was accepted as an 


authority in Keshavlal v. Bat Girja * where it was laid down 
that the right to outcaste must be properly exercised. That case 


_Yecognises that if the decision to outcaste is improperly obtained, 


a statement of the outcasting is actionable. The rules of natural 
justice in these matters are summarised in Pollock on Torts, p. 125. 


[Viscount Haldane :—Is not the right of the Court, to inter- 
fere as to voluntary associations limited to cases where a- right of 


- property is involved ?] 


Under the conditions which prevail in India a man has such 
arght inthe maintenance of his caste that the Court will take 
cognisance of the matter though no eston of DAB is direcily 
involved. 








1. (1888) 11 Q. B. D. 407. 2. (1886) I. Li R. 10 M. 183, 144. 
3. (1889) I. L. R. 12 M. 296. 4. (1899) I. L. R. 24 B. 18, 21. 


et 
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Cooppoosami Chetty v. Duraisami Chetty 1; Jagannath 
Churan v. Akali Dassia 2, Advocate-Generalof Bombay v. Haim 
Devakan 8, Appaya v. Padappa t, Ram Kant v. Ram Lochum-5. 

The Courts in India regard the caste interest as of so great 
value that they specially protect it: and these cases show that 
they will intervene on behalf of those expelled from caste on 
grounds contrary to natural justice. 

[Viscount Haldane asked Dunne whether he justified.] 


[Dunne :—Their case throughout was that the panchayat was a 
bogus one: that was the issue. Both Courts have held that it 
was not. | 

‘ [Viscount Haldane 5 would have been much better if the 
English practice had been followed: innuendo, that plaintiff had 
been outcasted, plea of justification. ] ‘ 


The words of the resolution suggested that plaintiff had 
refuseé to accept a réasonable opportunity to appear and clear up 
his position. 

[Lord Atkinson :—You are driven to say that such a publica- 
tion would be untrue unless the expulsion were legal. and valid. ] 


I present the case.on the ground that the panchayat have no 
right to pronounce a decision contrary to natural justice. The 
issue as to notice, the High Court have found against me. I 
submit the Subordinate Judge was right in holding that the 
notice was not sufficient, and also that there was malice on the 
defendant’s part in procuring the passing of the resolution. 

The libel is a communication to the pachhaintar telling them 
to have no dealings with plaintiff. It is defamatory and action- 
able. The defence may be privilege, but that can only be if 
they have acted properly : the statement was not made honestly, 
in the sense that the plaintiff had no opportunity of appearing. 


[Lord Atkinson :—There is nothing against natural justice 


in the publication. Your objection is to the way the decision 


was arrived at. | 

Dube followed:—Both the Courts below have found the 
statements are defamatory. There is mo analogy between a 
voluntary association, like a club; and a caste. Outcasting i in 


1. (1909) I. D. B. 88 M. 67. ` a. (1893) I. L. R. 910. 463. 
8, (1886) I. L. R. 11 B. 185. 4, (1898) I, L; B. 28 B. 199, 
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India is far more than turning a man out of 4 club: many of a 
man’s rights are affected by it. Hence to say a, man. is an 
outcaste is yer se-defamatory. ae 

Whether there was privilege depends on two things: - 

(1) Had the panchayat jurisdiction ? 
. (2) If they had, did they exercise it aan to the 
rules of natural justice ? 

So far back as 1848 suits have’ been entertained for rein- 
statement tc caste. In that year it was decided in express terms ` 
that a Mahomedan who had been improperly expelled. should be 
restored to caste. Soonanaoollah Khan’s case 1. 

. This was followed in 1859 in the case .of a Hindu Brahmin, 
the. acts charged against whom were not such as to justify 
expulsion. The Court went into the merits ànd held the man 
was entitled to reinstatement. Ram Kant v. Ram Lochun 2.' ` 

[Viscount Haldane :—Was the question of jurisdiction yaised 2 
No one seems to have thought of it.] a 
[Mr. Ameer Ali:—Was the suit here brought on those 


“No: it has been the custom in India to sue for defamation. 


[Viscount Haldane:—You have some authority for saying ` 
that the Courts in India have dealt with cases on these lines : but 
how can the Courts here go into questions of this kind ?] 


The question is whether the panch had jurisdiction. The 


_ High Court ‘held they had. I contend they had not. 


| [Dunne :—This issue of jurisdiction has never been raised. 
before. ] l 
It was because it was raised that the question of sea-voyage 


` was gone into. The Courts should have framed an issue whether, 


the ground alleged was one for which a man could be outcasted. 
[Lord Atkinson :—To say the alleged cause was no adequate | 

cause is making us a Court of appeal]. cs 

"  .[Dunne:—It has never been suggested that the panch was 

not a perfectly proper tribunal to decide the point. | no 
The Civil Courts ought to consider whether what a member 

did involves , loss of caste. You have to decide on evidence what. 

the rules of the caste are. Venkatachalapati v. Subbarayadu, 3. : 


1. (1848) S: D. A! 541::. 10 India Deo. O. 8. .873. 
2 (1859) S. D. A, 585,586... 3. (1890) 1. L. R. 18 M, 393, 
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{Reference was also made tothe Bengal Civil Courts Act, 
1887, S. 37.) ` - 


A. M. Dunne,—Counsel for respondent was not called on. 


Their Lordships’ judgment was delivered (May 23, 1917) by - 


Mr. Ameer Ali :—This appeal arises out of an action for libel 
brought by the plaintiff in the Court of the Subordinate Judge of 
Benares, where the parties reside and carry on business. Both 
belong to the Agarwala Vaishya caste of Hindus, and both appear 
to occupy an influential position in their community. 


The Agarwalas of Benares are divided into two Tarsor 
sections, one called the Purbia or “ Eastern,” the other Pachhain 
or “Western ” ; but in doctrinal matters and caste observances 
there seems to be no difference between them. The inter-com- 
munal government of each section is vested ina Panchayat com- 
posed of the general body of its members, which so far as appears 
on the fecord, has the authority to enforce the due observance of 
the caste rules. In this connection it should be mentioned that 
there are numbers of Agarwalas in the neighbouring towns of 
Mirzapore and Chunar with whom the Benares Agarwalas main- 
tain close social relations. 


The proceedings in this case show that many of the Agar- 
walas of Benares take a much stricter view of the doctrines 
of their religion than most of their fellow-castemen, especially 
in Western India; and in no respect is the difference more 
pronounced than on the question of a sea voyage undertaken 
by a Hindu. Whilst other Hindus, including Agarwalas, hold 
that a purification ceremony technically called Prayaschitta 
absolves the sin incurred by a voyage across the seas, the Benares 
Agarwala holds firmly to the doctrine that the taint the offender 
contracts is beyond absolution. In recent years, however, a strong 
body of public opinion has been growing up which considers this 
extreme view to be not only illiberal and opposed to the spirit 
‘of the times, but also as'unwarranted by the Shastras. The 
plaintiff seems to be the protagonist of this school of thought. 
The controversy between what may be called for the purposes of 
this judgment the orthodox section, and the comparatively smaller 
body of reformers assumed an acute, character with the -return- to 
India in May 1910 of one Babu Laksmi Chand, also an Agarwala 
belonging to the “ Western ™- section, He appears to have been 
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sent to England as a Government scholar, and to have had in this 
country a meritorious care3r. On his arrival, however, at home 
he was promptly put out of the caste by the Panchayat of his 
section. His academical distinctions in England were appreciated 
by the advanced and liberal-minded people of his community, who 
received him with marks of esteem and respect; and after he had 
gone through the Prayaschttta ceremony. they gave a dinner in 
his honour, at which several of the younger members of the 
plaintiff's family ‘are said to have been present. This seems to 
have offended’ the religious feelings of the orthodox;a chtttha, 
or “ declaration of faith,” was drawn up, it is said, at the in- 
stance of the defendant (whose position in the Panchayat will-be 
explained later on) and circulated for signature among the mém- 
bers of the caste. Ib is alleged by the defence, but denied by the 
plaintiff, that this documeni was presented to him, and that he 
declined to attach. his-name to it. .On his side, he issued to his 
caste-people and others a pnblic appeal, in which he pleatled for 
toleration and a more liberal interpretation of the religious doc- 
trines of the sect. In this leaflet he also gave expression to certain - 
strictures on other members of the caste, apparently to show the 
inconsistency of their attitude towards moral delinquency. . This 
was regarded by a majority of the caste-people as implying a re- 
flection on them, and they decided on holding a meeting of the 
Panchayat to consider the matter in relation to the plaintiff and 
his brother Bhagwan Das. The meeting was accordingly held on 
the 19th June, 1910; whether it was convened in accordance with 
the rules of the Panchayat. and whether plaintiff had notice of 
the meeting will be discussei shortly. The sitting of the Pancha- 
yat is said to have. lasted from eight in the evening until next 
morning ; so the debate must have been prolonged, and it may 
fairly be-presumed that persons interested in the proceedings had 
ample opportunity to put in an appearance. Finally, as the plain- 
tiff was in Calcutta and could not attend, and his brother Bhag- 
wan Das did not or would not do so, the Panchayat passed a 

` resolution, the publication of which forms the libel charged against 
the defendant in this action. 


The resolution is in these terms :— 
ee 


, “It was settled by the ‘panche3 ’ that since B. Gobind Das and B Bhagwan 
į Das publicly circulated among she “ bfadris, ’ and the non-' dradris’ a pamphlet 

: about the ‘ bradri’ against tke practices of the bradri and did not attend the 

* Panchayat ’ on being called to do so, these facts show that these , gentlemen 


N 


~ 
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circulated the pamphlet simply to disgrace the." bradri, ’ and their not signing the 
‘chittha ’ shows that their views are against the‘ Panchayat’ ; therefore,’ if is 
ordered that until B. Gobind Das and B., Bhagwan Das clear themselves, the 
family of B. Madho Das be ‘baratao-bund,’ ” 

In the plaint the order recorded’ by the defendant is given 
more briefly. Whether the whole resolution or only thé sub- 
stance, as given in the plaint was communicated, the kernel of the 
publication was the decision to suspend social relations- with the 
plaintiff. “The communication was made by the defendant 
Bishmabhur Das in his capacity of Chowdhri, or chairman, of the 
Purbia Panchayat to the “ Western ’ section, who were, it is not 
disputed, interested in thé result of the proceedings, and to other 
members of the caste in Benares, Mirzapore, and Chunar. The 
plaintiff on his return from Calcutta sent a registered letter to the 
defendant asking for particulars regarding resolution and the facts 
on which it purported to be based. This letter was submitted’ to a 
smaller gathering of the community called a baithak, which 
apparently deals with minor matters affecting the caste; and it 
was decided to give no reply. 


On the 24th August, 1910, the plaintiff brought the present 
suit. The main allegations on which the-action is based are that 
the meeting of the Panchayatat which the resolution was adopted 
was not held in “ good faith ;” that it was composed of defendant’s 
friends,‘ “who were under his influence,” and in effect it was a 
sham meeting; that no opportunity was given to him ‘‘to get up 
a defence ;” and that in sending the resolution to the Chowdhri of 
the Pachbain section and the caste-people generally the defendant 
was actuated by malice and ill-will. The plaintiff further alleged 
that by this act of the defendant, which virtually declares him to 
be an “ outcaste,” he has been disgraced and humiliated in the 
eyes of the members of the caste as well as the public at large and 
prejudicially affected in his religious and communal rights and 
that he has also suffered mentally ; and he claimed 11,000 ` rupees 
as damages for injury caused to him. 


The defendant joined issue on all- the material allega- 


tions; he alleged that the meeting was regularly held, that, 


the, proceedings were bona fide, that due notice in accordance 
with the rules of the Panchayat was given to the plaintiff and the 
other members of his family ; he further pleaded privilege, alleging 
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that in sending a copy of the resolution to the Pachhain Panchayat 
and others he acted in discharge of his duty; and he denied’ that 
his action was the outcome of malice or ill-will. 

_ The Subordinate Judge held that a meeting of the Panchayat 
was in fact held on the 19th June, 1910, and that the defendant 
was “as much liable for the resolution passed at that meeting as | 
any other member ” of the Panchayat. He held further that the 
conduct of the defendant (in publishing the resolution)- was not 
privileged,.inasmuch as “no notice of the meeting was given to the 


| plaintiff, nor was he told with what offence he was charged. The’ 


defendant, therefore, has don2 an act which constitutes malicious 
defamation of the plaintiff.” In another part of his judgment he 
says as follows :— 

‘* It was the duty of the Chowdari to publish the resolution complained of, 
and there is no malice in suck publication. The legal malice consisted in not 
giving opportunity to the plaintiff tc defend himself, and in passing that order 
behind his back. The publication of the order cannot be called malicious,” 

Their Lordships have referred to these findings of the trial 
Judge, as they form the sheei-anchor of the plaintiff’s case on this 
appeal. 


Proceeding on these grounds, and after an elaborate exposition 
of the Hindu doctrines relating to the lawfulness of sea voyages, 
he made a decree in favour of the plaintiff, awarding him a small 
sum as damages, as he considered he had merely a sentimental 
cause of action. 


The defendant appealed to the High Court of Allahabad, 
which reversed the decree of the Subordinate Judge and dismissed 
the action, holding that the communication made by the defendant 
was privileged, and that there was no evidence of express malice. 


On the present appeal, which is by the plaintiff to His 
Majesty in Council, the arguments have travelled over a rather 
wide area. In their Lordskips’ opinion, however, upon the facts 
proved or admitted in the case, the only points for determination 
are those on which the High Court proceeded, namely, whether 
the occasion on which the communication was made by the defen- 
dant to the Chowdhri of the Pachhain section and members of the 
caste interested in the master was privileged; and if it was, 
whether he has forfeited it by reason of the fact that'in making 
the communication he was actuated by what is called in law 
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express malice. The onus of establishing this fact that his conduct P. C. 
was the outcome of some improper motive or private spite rests on Gobind Das 

the plaintiff. akik 
: Bishambhar 

The principles relating to both these questions are well Das, 
settled and require no examination. Their Lordships need ‘Mr. Ameer 

only refer to Toogood v. Spyring 1, in which Baron Parke one 


enunciated the rule as to privilege which has been accepted in 
‘Subsequent cases as furnishing the guiding principle on the sub- 
‘ject ; and to the case of the London Association for the Protection 
of Trade v. Greenlands (Limited) 2, and the recent case of Adam 
v. Ward 8, in the House of Lords. 


The allegation of the plaintiff that the meeting at which 
the resolution was passed was not a bona fide meeting of the 
Panchayat has been clearly disproved; the High Court has 
expressly: found that the Panchayat was regularly convened, and 
that the proceedings were in conformity with its rules, and there is 
nothing`in the Subordinate J udge’s judgment to suggest or support 
a contrary view. The defendant, it is proved, is one of the two 
Chowdris of the Panchayat. Their Lordships gather that he is the. 
principal Chowdri; anyhow, it is his duty to give effect to the deci- 
sions of the Panchayat, and to communicate the'result of its pro-: 
ceedings to parties interested in the same. Along with the general; 
body of the caste, the Pachhain section was interested in the, 
decision of the Purbia Panchayat as it might seriously affect, 
their own attitude with regard to the controversy. The resolution ' 
suspends provisionally social relations of the caste-people with the | 
“ plaintiff and his family. The defendant denies that this amounts : 
to “ outcasting ” the plaintiff; but assuming that it conveys the. 
innuendo he charges, their Lordships are clearly of opinion that | 
. the defendant acted in discharge of the duty imposed on him in | 
making the communication to the Chowdhri of the other section, ; 
and to the caste-people generally, and that the occasion was 
privileged. " 





The plaintift’s case, both in his plaint and on the evidence, 
was that the action of the defendant was the outcome of private 
spite. Again, the High Court has found that the defendant acted 
in good faith in the execution of his duty, and that it was not 











1. (1884) I.'C. M. & R. 181. 2. (1916) 24 G p. 15. ' 
8. (1917) a. O. 809. 
16 . f ; 
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shown that he was “actuated by ill-will or ulterior or improper 
motive,” nor does the Subordinate Judge hold the contrary. ‘The 
trial Judge inferred whas he calls “legal malice’? from the failure 
of the defendant to give a sufficient personal notice to the plaintiff. 
Their Lordships do nob understand what the learned Judge means 
by legal malice. To defeat or rebut privilege, the law does not 
recognise anything short of actual or express malice in the publica- 
tion of the matter which is charged to be libellous. They find no 
ground for supposing there was any duty imposed on the defen- 
dant beyond properly and duly giving effect to the rules of the 
Panchayat; the inference of “legal” malice from his not doing 
something more seems to their Lordships quite unwarranted. 


But it has been contended that the absence of proper 
notice to enable the plaintiff to attend the meeting and exculpate 
himself, being contrary to the principles of natural justice, vitiates 
the whole proceeding and affects the bona fides of the defendant’s 
action. This contention seems to confuse.two distinct considera- 
tions. Whatever may be the effect of ‘the absence of such a 
notice with regard to the, adjudication of the matter, unless it can 
be shown that the defendant was bound to examine into the 
regularity and correctness of the Panchayat’s decision before 
issuing a copy of the resolution to parties interested in the ques- 
tion, it would be absurd to say that the privilege is affected or 
rebutted by want of notice. 


It is clear, a A that a notice in accordance with the rules 
and practice of the Panchayat was given in fact to the plaintiff's 
family, and at the family residence standing in the Panchayat 
register. He no doubt was absent in Calcutta, but the question 
that was to be debated affected all the members of the family, 
andany one of them could have attended, if not to answer the 
charge, at least to ask for an adjournment. 


The finding of the Subordinate’ Judge on this point is 


' distinct. He says :— 3 


“The defendant gave nofice 30 the plaintiff in the usual manner, namely, by 


i gending the barber to the Kothi house in the city. It is not denied that the barber 


gave notice of the meeting to the plaintifi’s +gumastha, Debi Prasad. For all 
ordinary Panchayat purposes sush notice would have been enough.. No notice 


' ever was given by the plaintiff tothe defendant that the four brothers are 


separated, and that in the Panchayat register, instead of one name, four names 
should be entered, and that in future al] notices should be sent to the different 
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residential houses of the plaintiff and his brothers, and not to their joint house in 
the oity.” 


Their Lordships are of opinion that this appeal fails; they 
will accordingly humbly advise His Majesty that it should be 
dismissed with costs. 


Solicitor fox Appellant :—Douglas Grant. 
Solicitors for Respondent :—T. L. Wilson wa Co. 
A. P. P. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT :—SIR Jonn. Warris, Chief Justice, MR. JUSTICE 
OLDFIELD AND MR. JUSTICE KUMARASWAMI SASTRI. 


Kolandai Velu and another ... *I st and 3rd Accused in Sessions 
b ` Case No. 59 of 1916, onthe file 
v, of the Court of Session of the 
North Arcot Division. 
Rev. J. Dequidt =~ ee Complainant in Do. 


Christian Marriage Act (XV of 1872), 8. 68—Offence under—What constitute 
—Hindu by religion performing marriage according to Hindu mode between persons 
either of whom is a Christian, if guilty. r 


A Hindu by religion performing a marriage according to the Hindu moda 
between two persons either of whom isa. Christian commits an offence under 
S 68 of the Christian Marriage Act XV of 1872. 


6 M. H.G. R. App. XX. Queen- Empress v. Yohan 1, approved. 
This case came on for hearing on Tuesday, the 31st day of 
October, 1916. f ' 
Accused unrepresented. 
Public Prosecutor for the Crown. - 
The Court (Sadasiva Aiyar and Napier, JJ.) made the following’ 
- ORDER OF REFERENCE TO A FULL BENCH + :— 


Napier, J. :—The records of this case have been called for by 
the High Court on its own motion owing to a doubt whether the 
case relied on by the Sessions Judge to convict the accused is good 
‘law. The facts are that‘a Hindu by religion, a purohit among 








= Or. R. C. No. 541 of 1916. 12th April, 1917. 
+ 9th November, 1916, A 
1. (1892) L L. R. 17 M. 891. 
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F. B. the Valluvas (Hindu Pariahs), performed a marriage in the Hindu 
Kolandai mode between a Hindu Valluva and a Christian girl, aged 11, 
¥en belonging to the same cammunity. The priest has been convict- 
ed under S. 68 of the Christian Marriage Act XV of 1872, and 
2 the father of the girl has also been convicted under the above S: 68 
Napier, J. vead with S. 114 of the Indian Penal Code, and the Sessions 
Judge has very properly fclowed the decision of this Court in 
Queen-Empress v. Yohan 1, which follows another decision in 6 
M. H. C. R. App. XX. In my opinion, these- decisions are Wong 
and should be reconsidered. 





Rey. 
Dequidt. 


The Christian Marriag2 Act is a Code repealing and embody- 
ing the provisions of several prior Acts which were taken from the 
numerous English Marriage Acts. The preamble states, “ whereas 
it is expedient to consolidate and amend the law relating to the 
solemnization in India af tke marriages of persons professing the 
Christian religion.” S. 4 provides that “ every marriage between 
‘persons, one or both of whom is or are a Christian or Christians, 
‘shall be solemnized in accordance with the provisions of the next 
following section; and any such marriage solemnized otherwise 

` than in. accordance with scch provisions shall’ be void’. $S. 5 
provides that: “ marriages may'be solemnized in India by any 
of the five different persons : (1) persons who have received ordina- 
‘tion, (2) Clergymen of the Church of Scotland, (3) Ministers 
‘of religion licensed under the Act, (4) Marriage Registrars ap- 
‘pointed under the Act, ané (5) persons licensed under this Act to 
' grant certificates of marriage between, Native Christians” ; and in 
addition it provides that marriages may be solemnized in the 
i presence of a Marriage Registrar appointed under this Act. The 
| offence charged here is that the accused “ solemnized ” a marriage 
in the absence of the Marriage Registrar. Now it is not suggested 
' that the Marriage Registrar :s authorised to.attend Hindu marriages, 
and it is to be noted that no person can be appointed a Marriage 

R | Registrar other than & Christian (vide S. 7). If, therefore, a Hindu 
| does marry a Christian girl according to the customs of his caste, 
| both he and the officiaticg priest render themselves liable to 

' imprisonment or transportation for ten years. It seems to me that 

this cannot be the intention of the Act. The object of S. 68 with 
its highly penal consequenzes is ġo punish persons for the serious 
offence of purporting ‘to solemnize a marriage between two persons 





1 (1893) I, L. B- 17 M. 891. 
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who honestly believed that they were being married, the conse- 
‘quences of such a void marriage being intensely serious. The 
English Acts never contemplated marriages in form other than 
those suitable for Christian and, in my‘opinion, the Indian Act 
intended to go no further. The use of the word “ solemnized ” 
is, in my view, indicative. It is true that the marriage provided 
for under the Act need not in all cases be of a religious character 
just as in England persons can go through a civil ceremony before 
a Registrar; but the word “solemnized” is never used in this 
country with reference to a Hindu marriage ceremony. $S. 10 
provides that “every marriage under this Act shall be solemnized 
between the hours of 6 im the morning and 7 in the evening.” 
S. 42 provides that where the marriage is solemnized in the presence 
of a Registrar, one of the parties must make oath that there is not 
any impediment of kindred or affinity or lawful hindrance to the 
said marriage. 9. 51 provides that in some part of the ceremony 
each of- the parties shall make a declaration of absence of lawful 
impediment and shall say to the other “I call upon these persons 
here present to witness that I, A.B, do take C.` D., to te 
my lawful wedded husband (or wife). Such sections are, on 
the face of them, inapplicable to Hindu marriages, and the forms 
in the schedule are all guch as are applicable to Christian marriages. 
It seems to me that the whole Act has reference to nothing but 
marriages which purport to be sol emnized in accordance with usage 
among Christians, and we would read S. 4 as meaning “ every 
marriage purporting to be a Christian marriage shall be solem- 
nized, &c.’’ If this section is not to be so read, it would follow that 
the legislature in 1872 has declared void all marriages according to 
caste custom between a Hindu and a Christian, with the necessary 
result that the children are illegitimate and cannot acquire rights of 
property. I very much doubt whether the legislature intended to 
interfere in this manner with Hindus among whom marriages are 
regulated by caste custom. There are, as already stated, the deci- 
sions reported in 6 M. H. C. R. App. 20. and Queen-Empress 
v. Yohan 1, and in addition, there is a later case reported in Queen- 
Empress v. Paul 2. The decision in6M.H. C. R. App. 20 was 
on the language of S. 56 of Act V of 1865 and the Court decided 
the point on the strict language of the Act. The case was, however, 
not argued on either side. Empress v. Yohan 1, purported to follow 





1. (1892) I. L. R. 17 M. 891, ‘2. (1896) I. L. B. 2017, 19, 
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the decision in 6 M. H. C. R. In Queen-Empress v. Paul 1, the 
only point taken was that the word “ solemnized ” could only, 
have reference toa religions ceremony, and the Court, having 
pointed out that the civil marriage is also solemnized under the 
Act, thought that this poin; settled the matter. In my opinion, 
the question raised is of serious importance in view of the large 
number of Christians among the lower castes, and I therefore 
think it right to refer toa Full Bench the question whether a, 
Hindu by religion performing a marriage according to the Hindu 
mode between two persans 2ither of whom is a Christian commits 
an offence under S. 68 af the Christian Marriage Act XV of 1872. 


Sadasiwa Atyar, J.:—I confess that I was at first not inclin- 
ed to reopen the question which my learned brother’s order 
just now pronounced refers to a Full Bench as-that question 
had been considered in thres cases 6 M. H. C. Reports App. 20, 
Queen-Empress v. Yohan 2, and Queen-Empress v. Paul}, at 
sufficient intervals of time, and might, ina manner, be deemed to 
have been settled. But I have been much impressed by the argu- 
ments and considerations put forth from the Bench by my learned 
brother in the course of the hearing of these cases and as set out 
in his above order and I cannot say that the judgments in those 
cages deal so fully and exhaustively with all the aspects of the 
question as to preclude its authoritative reconsideration by a Full 
Bench. 


For instance, as regards the meaning of the word “solemnize’”’ 
in S. 68, the decision in Queen-Empress v. Paul 1, says that it 
only means “ conduct, celekrate or perform ” and one of the reasons 
given is that in a marriage “ solemnized ” before a Marriage Re- 
gistrar, “no ceremonies are necessary.” But a Marriage Registrar 
cannot be the professor of any other religion than the Christian 
Religion (see S. 7 of the Caristian Marriage Act) and two cere- 
monies or ceremonial declarations have to be made before him by 
each of-the parties to the marriage under S. 51 of the Act. Those 
declarations are: “I do solemnly declare that I know not of any 
lawful impediment why I, A. B., may not be joined in matrimony 


-to ©. D.” ; 


“I call upon these persons here present to witness that I, A. 
B., do take thee, C. D, to be my lawful wedded wife (or 
husband).”’ 


1. (1896) I. L. R. 20 M.12, 2 (1892: I. L. B.17 M. 891. 
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I do not see why these 4 indispensable solemn declarations 
(two by each party) required to be: made only before a professing 
Christian recognized as such by the Government and authorised 


to record those solemn declarations should not be called “ necessary. 


ceremonies ” required ‘to validate the marriage. I am inclined 
to think that “solemnization ” in S. 68 indicates the performance 
of marriages “according to rules, rites, ceremonies and customs ” 
of a Christian Church or after complying with the ceremony of 
the four solemn declarations prescribed for celebrating marriages 
before the Christian Marriage Registrar. I think the making of 
those declarations before the Christian Marriage Registrar means 
the observance of certain “ particular forms and ceremonies ” of 
solemnization and that that is one of the several definite modes of 
the “solemnization ” of marriages contemplated by the Act. In 
Halgbury, Vol. XVI, S. 581 (page 302), the declarations above 
mentioned are described in the margin as coming within “ forms 
and ceremonies.’’ If the word “solemnize”’ as used’ in the Act 
merely means “celebration” (including celebration with Hindu 
or Mussalman rites), the Act cannot be said not to violate the 
principle of religious neutrality followed almost without exception 


by the Indian legislature, a violation which visits followers of 


religions other than the Christian with very severe criminal 
penalties for doing acts not prohibited by ‘those other faiths. A 
construction which credits the legislature with such Violation 
should, if possible, be avoided. .A Sunni Mussalman male and a 
male of one of several of the Shiah sects can validly marry accord- 
ing to his law in the permanent form and with Mahomedan rites 
a “ Kitabia,” (that isa Jew ora Christian or the follower of any 
other religion revealed in a Kitab or sacred book provided she is 
not a fire-worshipper or idolatress). According to some other 
Shiah sects, he can validly marry her in mute form. (See Ameer 
Ali, Vol. Il, page 320). If S. 68 of the Christian Marriage Act be 
interpreted as widely as has been done in Queen Empress v. 
Yohan, 1 and Queen Empress v. Paul, 2 a Khazi who performs a 
marriage between a Mussalman male and a Christian female ac- 
cording to Mussalman rites is liable to the punishment of trans- 
portation for ten years. Whereas“a Christian Minister or Mar- 
riage Registrar who performs a marriage with-Christian rites or 
the declaration ceremonies mentioned in S. 51 between a Mussal- 
man male and a Christian female is not subjected to any such 


1. (1892) I. L. R. 17 M. 391. 2. (1896) I. L. R. 20 M. 12, 
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penalty and performs a perfectly lawful and valid act. . It may be 
said that when S. 4 declares that a marriage “ solemnized ” other- 
wise than in accordance with S. 5 between two persons though 
one of them alone is a Christian is void, the. legislature . does 
interfere with the Mussalman religion and the additional imposi-. 
tion of criminal penalties of a severe nature on such solemnization 
by the later S. 68 does not in principle, carry the interference “ 
further. But if the meaning of the word “ solemnize” is confined 
to (1) the celebration with the marriage rites and ceremonies of a 
Christian Church and (2) the ceremonies of declaration prescribed 
to be followed before the Christian Marriage Registrar appointed 
by the Act, neither of the sections interferes with the tenets and 
marriage rules of other religions than the Christian. The Full 
Bench decision in Queen Empress v. Fischer 1, does not deal 
directly with the interpretation of the word “solemnize.” 


However, as I said-im tae beginning, I have had some hesita- 
tion in the matter (especially as the first Christian Marriage Act 
of 1852 was based on the provisions of English Statutes “14 and 
15 Vict. Chapter 10 and other Statutes which did not probably 
caxe for the principle of religious neutrality and treated religions 
other than the Christian with scmewhat. scant consideration). 
While therefore I do not think it necessary to express a final 
opinion on the matter, I do not think it undesirable to.have the 
matter reconsidered bya Full Bench. I accordingly join ‘in “the 
reference proposed by my learned-hrother. 


T. R. ia enk Atyar amicus curi@ on` behalf of the 
accused. 

M. D. Devadoss for the complainant. 

The Public Prosecutor for the Crown. 

The Court expressed the following ` 

Opinion :—We are of opinion that the decisions in 6 M. H. 
C. R. App. XX and Queen Empress v. Yohan, 2 which were ac- 
cepted in Queen Empress v. Paul, 3 were rightly decided. In our 
opinion the Act was intend2d to apply to the marriages of all 
Christians in India, kaa marriages where only one of the 
parties is a Christian. 8.4 expressly says that “any marriage 
between persons, one or r boih of whom is orarea Christian or 
Christians, shall be solemnized in accordance , with the provisions 
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of the next following section ; and any such marriage solemnized F. B. 
otherwise than in accordance with such provisions shall be void;” | xolanaai 
and S. 68 merely provides a penalty for solemnizing or professing “Valu 
. to solemnize such a marriage contrary to the provisions of the Act. > Rev. 
equi 


Offences under the section may vary very widely in gravity, and 
it has been considered necessary, as in England, to provide very 
heavy maximum sentence which would be wholly inapplicable in 
such a case as the present, but that does not show that cases such 
as the present do not come within the section. Nor does the use 
of the word “solemnize”’ which is referred to in the order of re- 
ference of Napier, J., give rise to our opinion to such an inference. 
That word which is now invariably used in this connection has a 
history which may usefully be referred to. The general law of 
the medieval Church, which regarded marriage as a sacrament as 
wella contract, did not regard the presence of a priest in orders as 
essential to the validity of the marriage. The parties might 
themselyes enter into the contract, and the issue born of the 
marriage would be legitimate, though such a marriage was regard- 
ed as clandestine and irregular as contrasted with a marriage in 
facie ecclesiae, and did ‘not carry with it all the incidents of such 
a marriage. Bracton in a passage cited in Reg v. Millis 1, whilst 
upholding the validity of such clandestine marriages says that 
they did not confer on the wife a right to dower. On the other 
hand he says that a’ wife married in facie ecclesiae was entitled to 
dower “ propter solemnitatem ” which we may translate because 
of the solemnization of the marriage or the performance of the 
marriage in solemn form. A solemnized marriage is thus a 
marriage effected in a solemn and regular manner, as opposed 
to an irregular and clandestine marriage. ‘The question whether 
there was a stricter rule in England requiring the presence of a 
priest in orders arose in the great case of Reg v. Millis 1, and was 
answered in the affirmative in accordance with the view of the 
Trish Court owing to the Lords being equally divided. To put an 
end so far as it could to clandestine marriages the Council of Trent 
decreed that in future all marriages must be celebrated “ coram 
parocho” that is in the presence of the Parish Priest, and also in 
the presence ‘of witnesses. Its decrees were not received in 
England or Scotland, but Lord Hardwicke’s Act, which was pass- 
ed in 1754 with the same object, put an end to ‘clandestine 
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marriages in England by. requiring all marriages to be celebrated 


in the Parish Church. Tis was considered a hardship by Roman 
Catholics and Non-conformists, and in 1837 they. were allowed:to 
be married at their own paces of worship if the marriage was 
attended by the Registrar, and provision was also made for the 
solemnization of marriages before the Registrar himself. 


As regards Christian marriages in India it’was held by Sir 
Erskine Perry in Maclear v. Cristall, 1 that the rule'in Reg v. 
Millis 2 as to the presence of a priest in orders had never been 
applicable in India. The legislature however considered it neces- 
sary to legislate in India on the same lines as in England against 
irregular and clandestine marriages among Christians, and dealt 
with the subject in Acts XXV of 1864, V of.1865, and XV of 
1872 the Act now in forze. Under that Act all marriages of 
Christians including marriages where only one of the parties is a 
Christian must be perform2d, on pain of nullity, in one of the pre- . 
scribed forms. The Act makes no distinction between Native 
Christians and other Christians, except that by S. 9 it pro- 
vides for the issue of licenses to perform marriages between Native 
Christians to Christians who are not ministers of- ‘religion to meet - 
the case of an insufficiency of ministers of religion, and thatit 
directs that the registers of. the marriages of Native Christians 
shall be kept separately from the registers of other Christian 
marriages, a provision dictated by administrative convenience. The 
provisons of S. 9 have 2) bearing on the question now before 
us as they only apply where both the parties are Native Christians, 
as expressly declared by Acs IL of 1892; and therefore marriages 
of, Christians with persans whoare not Christians must be sólem- 
nized in one of the other manners provided in the Act. The 
general effect of the Act is as already stated to require that every 


marriage where one of the parties is a Christian must as a coridi- 


tion of validity be solemnized in one of the prescribed forms, exclud- 
ing the form prescribed by 5.9 unless both the parties are Native 
Christians. | The ‘Act however is only concerned: with the forms 
in which the marriage is to be solemnized, and does not deal with” 
objections to the validity of the marriage. As pointed out in Lopez. 
v. Lopez 8, where the history of this legislation is carefully examined, 
it requires one of the partias to the proposed marriage to make a 
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dédlaration that there is no impediment’ of kindred or_ affinity or 
other lawful hindrance, and also requires that: the Minister of 
religion or Registrar should be satisfied that there is no lawful im- 
pediment; but it provides in S. 88 that “nothing in this Act 
shall be deemed to validate any marriage which the personal law 
applicable to either of the parties forbids him or her to enter into.’”~ 
We answer the question in the affirmative. E 
A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — SIR JOHN WALLIS, Chief Justice. 
[On a difference of opinion between Abdur Rahim and Napier, JJ.] 


Dudekula Lal Sahib ... (1st Accused in Calendar Case No. 331 
£ S of 1916 on the file of the Court of the 
` Suüb-Magistrate of Macherla and Ist 
Appellant in Criminal Appeal No. 65 of 
1916 on the file of the Court of the Ist 
Class Deputy - Magistrate of Narasa- 
~ rowpet Division). 
Criminal Procedure Code, Ss. 403, 429, 489 and 494—Summons case—Crini« 
nal trespass—Charge seeli police—Withdrawal of prosecution by the Public 
Prosecutor before service of summons on accused—Complainit by aggrieved person, 
on the same facts, charging accused with offence under S. 447, I. P. C.—Autrefois 
acquit—Difference of opinion between two judges of the High Court in a Criminal 
Revision Case—Procedure. 

The police had filed a charge sheet under S. 447, Indian Penal Code 
against a certain -person before a 2nd class Magistrate. A summons was issued ' 
but before it was served, the Public Prosecutor- with the consent of the Court 
withdrew from the prosecution under-S. 494, Criminal Procedure Gode and the 
acoused was then acquitted as required by that sestion. Thereafter the person on 
whose land the offence of criminal trespass was alleged tə have been committed 
preferred upon the same facts a complaint charging the acoused among other 
things, with an offencs under S. 447, Indian Penil Code. The accused was 
tried and convicted of that offence. 

Held, per Wallis, C. J. (agreeing with Abdur Rakim, J. and anangin from 
Napier, J.) that the order of acquittal under S. 494 Criminal Procedure Code so 
long as it remained in force, operated as a bar to further proceedings for the same 
offence and that the trial »nd conviction were bad in law. 

Where two Judges of the High Oourt differ in a Criminal Revision Case, 
S. 489 of the Criminal Procedure Code read with S. 429 requires the case to bz 
decided by a third Judge and precludes any further appeal under the Letters 
Patent or any reference to a F'ull Bench under the Rules of the Court. 


Case referred for the orders of the High Court, under S. 438 
of the Criminal Procedure Code ‘by the District Magistrate of 
Guntur in his letter, dated 20th Janus y 1917. 


* Or, R. Case No. 85 ‘OE 1947 f .- sth May, 1917. 
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[The case ‘came on for hearing before Abdur Rahim and 
Napier, JJ. on the 17th April.) 


` 


Public Prosecutor for the Crown. 


The Court made the folowing 


~- Order — Abdur Rahim, J. :—The question of law which we 


are asked to consider in the letter of reference arose under the : 
following circumstances:—The Police had filed a charge sheet 
under S. 447 of the Inaian Penal Code against a certain person 
before a Magistrate with 2nd class powers, a summons was issued 
but before it was served the Public Prosecutor with the consent of 
the Court withdrew. from the prosecution under S. 494, Criminal 
Procedure Code, and the accused was then acquitted as required: 
by that section. Thereafter the person on whose field the offence 
of criminal trespass was alleged to have been committed, preferred 
upon the same facts a complaint charging the accused with offences 
under Ss. 148, 447 and 341 of the Indian Penal Code. That cage 
was tried and the accused convicted and sentenced separately 
for each of the offences. The convictions were on appeal confirm- 
ed but the sentences reduced. The Distryygt Magistrate under 
S. 438 of the Criminal Procedure Code has asked us to révise the 
conviction and sentence under §. 447,- on the ground that the 
acquittal under S. 494 in this case where no charge was required 
to be framed, operated as a bar to further trial for the same 
offence. l 


The effect of an order under S. 494 in a summons-case does 
not: appear to have been the subject of any decision so far as the 
present question is concerned. I had, however, sitting singly. to 
consider the effect of an acquittal under S. 247 ina case In the 
matter of Guggilapu Paddaya of Palakot 1, and held that it operat- 
ed asa bar to further proceedings for the same offence so long as the 
order remained in force. But a divisional bench consisting of my 
learned brother and Ayling, J., have in a recent case, Criminal ` 
Revision Case No..866 of 1916, held otherwise. It seems to me 
that no distinction can be drawn between an acquittal under S. 247 
and one under S. 494 for the purposes of the present question ; and 
I need hardly say that in deference to the views expressed by 
Ayling and Napier, JJ., I have carefully” reconsidered the matter. 
But even a more detailed examination of S. 403 and the other provi- 


1. (910) I, D. R. 84 Mad. 258, 
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sions of the Criminal Procedure Code and of the authorities has 
only confirmed me in my former opinion. 


The question turns on the construction of 8. 403. | Its ae 


section (1) says that “a person who has once been tried by a 


Court of competent jurisdiction for an offence and convicted ox 
acquitted”? is not liable to be tried again for the same offence, 
while sub-sections (2) and (4)—sub-section (3) does hot throw much 
light on -the question as all convictions must be after trial—in 
dealing with .certain cases where the previous acquittal or convic- 
tion would not bar further trial, speak of ‘a person acquitted or 
convicted of any offence’ dropping the words ‘who has once 
been tried.’ It can hardly be doubted that by the words “a 


person who has once been tried by a Court of competent jurisdic- 


tion for an offence and ‘convicted,’ or ‘acquitted,’ in sub-section 
(1) and “a person ‘acquitted’ or ‘convicted’ of any offence” in 
sub-sections (2) and (4) the legislature contemplated the same set 
of facts. Now, what is the sense in which the legislature has used 
the two phrases? In the first place, it‘must be taken to be a clear 
implication of sub-sections ’ (2) and (4) that in cases other than 
those mentioned therein, the provisions of sub-section (1) should 
apply and the person who has been ‘acquitted’ or ‘ convicted ’ should 
_ not be tried again. Then the explanation to the section is important 
in ascertaining what is intended by sub-section (1). It mentions 
the orders which are not to be regarded as acquittal for ‘purposes 
of this section’ and this can have little signification, if all orders 
of acquittal passed in accordance with express provisions of the 
Code were not intended to have the effect defined by. the section, 
viz, the barring of further proceedings. There is no atiemps 
made to discriminate between different orders of acquittal. 


An examination of the other provisions of the Criminal Pro- 
cedure Code shows at once the solicitude evinced by the legislature 
on the question of the form of orders which the various Criminal 
Tribunals are to pass in different kinds of proceedings in given 
circumstances with a view mainly to indicate their respective effects 
and to provide suitable remedies in case of wrong ‘orders ofeach 
category. The list of the orders terminating proceedings given in 
the explanation seems to be exhaustive and of “these, the : main 
classes are orders of ‘ ee and eS ; 


Dudekula 
Lal Sahib 
Ini re 


Abdur 


“Rahim, J. 


> 


Dudekula 
Lal Sabib 
In re 
Abdar 
Rahin, J. 


124 ` “THE MADRAS LAW JOURNAL REPORTS. [VOL, KAKI: 


Magistrate taking cognizance of the offence in one of the ways men- 


` tionedin the previous chapters. But if in a case of ‘complaint’- he- 


refused to take cognizance his order would be one dismissing the 
complaint (S. 203). If the Magistrate took cognizance and issued 
process, the proceedings are to be terminated by-an order either of. 
‘acquittal’ or conviction’ S. 245) unless the proceedings are | 
stopped under S. 249. The order of ‘acquittal’ is to be. passed 
if after hearing the evidence she Magistrate finds the accused not™ 
guilty (S. 245), or if the complainant does not appear (S. 247) or. 
upon withdrawal of the complaint by the complainant (S. 248), or 
upon the Public Prosecutor withdrawing from the prosecution 


. (S. 494). 


In warrant-cases tried >y a Magistrate,, the accused is to je 
‘ discharged’ where no case is made out and so no charge need be 
drawn (S. 258) or the Public Prosecutor withdraws from . the 
Prono before a charge is framed (S. 494); he is to. be 
‘acquitted : if the Magistrate finds him not guilty after a. charge 
has been drawn (8. 258) or the Public Prosecutor withdraws from 
prosecution (S. 494) after the framing of the charge. Similarly. 
also in Sessions Cases the lecislature has carefully provided when 
an order terminating proceedings is to have the effect of a ‘ dis- 
charge’ and when it will operate as an. ‘acquittal’ (see 
Bs. 209, 218, 305, 307, 333 and 494). Then we find that ` 
express previsions are mad= for the setting aside of orders of 
discharge (see Ss. 436, 457, 438 and 489) and of acquittal 
either under S. 417 or under the general powers of revision of 
the High Court (S. 439). All this leaves no room for doubt that 
the legislature intended that a person once ‘acquitted’ shall not 
be liable to be prosecuted for the same offence, so long as the | 
acquittal is not set aside by the High Court. Even in cases of 
discharge it has been ruled that no fresh proceedings can be had 
with respect to the same matter unless the order has been first 
set aside as provided for in the Criminal Procedure Code. It is 
suggested in the Judgment of Ayling and Napier, JJ., in Criminal 
Revision Case No. 866 of 1926 that it does not follow from their 
construction of S. 408 that an order of acquittal when there has 
been no decision on the merits, such as for instance an acquittal 
under $. 247, would be nugetory, kut, so far as I can find, they 
do not point out nor can I see for myself what other effect it can 
have if it is to ne no Tar 30 further proceedings for the same- 


offence, 
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Not only do the provisions of S. 408 itself clearly imply that 
every order of acquittal so long as it is in force is a bar to further 
proceédings except in the circumstances specified in the Section 
itself, but I do not think that the words of sub-section (1) neces- 
sarily deny that effect to an order of acquittal under S. 494 or 
S. 247. In summons-cases the ‘ trial’ commences as soon as the 
Magistrate -has taken cognizance of the matter and issued process. 

` The mere fact that Chapter XX is headed ‘of the trial of sum- 
mons-cases by Magistrates’ and S. 242 lays down that the 
‘first thing that a Magistrate has to do when the accused appears 
or is brought before him is to ask him to show cause why 
‘he should not be convicted, does not indicate that the ‘ trial’ 
did not commence at an earlier stage within the meaning of the 
code. In fact Chapter XVII shows that the proceedings before 
the Magistrate commence with the issue of process, and that 
the draftsman did not think of distinguishing between ‘com- 
mencement of proceedings’ and ‘commencement of trial,’ will 
be apparent from the way both.the phrases are used in the 
marginal notes of 8. 271 and in the heading. The word ‘ tried’ 
or ‘trial’ has not been defined anywhere. If the trial of a 
summons-case commences as soon as the process is issued, is 
there any good reason for saying that an order of acquittal 


would not come within the meaning*of sub-section (1) of S. 408, 


unless it was passed at a. particular stage? It seems to be 
conceded that if the accused on being questioned under 5. 242 
denied that he committed the offence and he is acquitted, then 
sub-section (1) of S. 403 would apply. But suchan order may be 
made without any decision on the merits, on the ground of absence 
of the complainant (S. 247) or withdrawal from prosecution (8. 248 
or S. 494). It would follow therefore that S. 403 sub-section (1) 
does not require that there should have been a finding on evidence 
that the accused is not guilty, and if it is not correct to say that in 
summons-cases proceedings commence only after the accused has 
been questioned under §. 242, it seems to me that the only 
possible meaning we can give to the words “ who has once been 
tried ” is ‘against whom proceedings have been commenced in 
Court 4. ¢., agains} whom the Court has ‘taken cognizance of an 


offence and issued process.’ On comparing sub-section (1) with 


the sub-sections (2) and (4) it is clear that the draftsman intend- 
ed to assign the same scope to the phrase im question in 
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sub-section (1) as to the phrase ‘a person convicted or acquitted’, in 
sub-sections (2) and (4) so fer as this matter is concerned, though 
it was not a happy idea of his to use different expressions to signify 
the same thing. I think that if we are not to frustrate the clear 
intentions of the legislature we must not construe thé words “ who 
has once been tried’ in sub-section (1) in any sense other than 
what I have suggested. . 


~~ The decided cases so far as they go, support the view of the: 
law which I expressed in In the matter of Guggilapu Paddaya 
of Palakot 1. One important case which was not then brought 
to my notice is reported in Queen Empress v. Sivarama 2, 
and also in IL Weir 654. There it was held by Kernan and ` 
Wilkinson, JJ., that a second charge for the same offence against 
an accused person who was erroneously “ discharged,” but who 
ought to have been “acquitted” on withdrawal by the Public 
Prosecutor from the prosecution under S. 494, Criminal Procedure 
Code, at the Court of Session, was bad. If a narrow meaning 
were to be given.to the’ word -“ tried” in S. 408, it could not be 
said that the ‘trial’ -had commenced at the date of withdrawal, 
because up to commitment the proceedings are described in the 
Criminal Procedure Code as«‘ enquiry” and the word “ trial” is 


“used only in connection with proceedings after commitment. The 


Public Prosecutor withdrew’ from ‘the’ prosecution before any 
charge was framed in the Sessions Court, according to the practice 
then obtaining. This makes it clear that the charge framed by 
the committing Magistrate. could not have been read to the 
accused and le could not have answered to any charge in the 
Sessions Court, when the Public Prosecutor withdrew on the 
ground, that the sanction an which the prosecution was based 
was bad. The ruling in II Weir 457 related to a summons-case 
and it was held there that since the accused had appeared and 
answered to the charge, apparently meaning that he had been 
questioned under 5. 242, Criminal Procedure Code,.he had been 
“ied within the meaning of S. 403, but it was not laid down 
that if he had not appeared and been questioned, S. 403 would 


. not apply. In Panchu Singh v. Umor Mahomed Sheikh 3, an 


order ‘of “ dismissal” in a summons-case under 5. 247, Criminal 
Procedure Code, with respect to the case of an accused person 


eS mma 
1. (1910) I. L. R. 84 Mad. £63. 2. (1888) I. D.R. 1% M. 85 
1. (1699) 4 Cal. W, N.'346. 
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who did not appear, was treated as a bar to A revival of the 
charge against him. The two casesin Bishun Das. Ghosh v. The 


King-Emperor 1 and Kedar Nath Biswas v. Adhin Manji ?, it 


may be said, do not specifically deal with the question under consi- 


deration, because it is not stated that the fresh proceedings were’ 


quashed on the ‘ground that S. 403, Criminal Procedure Code 
applied. The ground of the decisions however, was that the 
acquittal of persons other than petitionerson the same allegations 
had not been set aside in accordance with the law. | 

I do not purpose to discuss the provisions of English Law re- 
lating to ‘ autrefois acquit ” as the system of Criminal Procedure 


in this country is obviously so different from that of England that 


_ to draw any sort of inference from the state of law on the subject 
in England, where no such clear distinctions exist between 
different kinds of orders terminating proceedings and which does 
not provide similar measures for rectifying wrong or rders of acquittal 
and discharge, would, to my mind, be only misleading. 

I therefore agree with the District Magistrate that the con- 
viction and sentence under 9. "447 of the Indian Penal Code are 
bad in law and should be set aside. 

My learned brother holds a different view of the law. The 


paper will therefore be placed before his Lordship the Chief i 
Justice for such orders as to the disposal of the case as he may 


think fit to pass. I may mention that as the question involved 
is one of importance, it is desirable, in my opinion, that it should 
be decided by a Full Bench. 

Napier, J.:—I adhere to the opinion expressed by me in 
Criminal Revision Case No. 866 of 1916 that it is impossible to 
treat the words “ once been tried by a Court of competent juris- 
diction ” in S. 408, Criminal Procedure Code, as surplusage, or to 
apply the word ‘ tried’to a case where a man has not even been 
served with the summons. :I have no doubt that section is in- 
tended to reproduce what is undoubtedly the law in England 
namely that to plead awtrefois acquit successfully the accused 
must have been put in peril either before the Jury or the 
Magistrate. 

As my-learned bolhi takes a different view the case should 


I think go before a third Judge under 5. 439 and 429 of the 





1. (1908) 7 Cal. W. N. 493. 2, (1903) 7 0. W, N. 711. - 
18 
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` Criminal Procedure Code but as my learned brother thiùks 


otherwise the matter will be laid before the Chief Justiċe for 


orders. 
[The case came an for hearing on Ist May 1917 before 


his Lordship the Chief Justice. | 
Public Prosecutor for the Crown. \ 
The Court made the following 


Order.—T'wo learned Judges having differed in ‘a Criminal 


Revision Case, S. 439 of the Code of Criminal Procedure read with 


- 5. 429 requires the case to be decided bya third Judge and pre- 


cludes any further appeal under the Letters Patent or any reference 
to a Full Bench under the Rules of the Court.: 

With reference to this case I have arrived at the same 
conclusion as Mr. Justice Abdur Rahim. 

If Ss. 403 and 494 of the Code of Criminal Pras 'had 
been originally enactêd.at one and she same time, I should find it 
very difficult to come.to that conclusion, But seeing that the Code 
of Criminal Procedure, which is founded. on the English Law of 
Criminal Procedure, has been repeatedly modified in the successive 
Codes of 1861, 1872, 1882and 1898, when an apparent conflictarises 
between what would appear to be the intention of the Legislature 
in one section and what would appear to be its intention in another 


section, the best method of ascertaining what the intention of the ` 


Legislature really is appears to me to be to examine what is the 
English rule upon the subject and how far.that rule has been 
adopted and what modifications have been subsequently introduced 
in the successive Codes. : 

“Now in English Law a plea of autr efois acquit or convict 
can only be raised in bar of subsequent proceedings when the 
conviction or acquittal has been for-the same offence in a trial had 
before a Court of competent jurisdiction. The Alang -General 
at any: stage of a criminal prosecution may enter “a nolle pro- 
sequi ” and bring the proceedings to.an end. But that does 
not bar fresh proceedings against the accused. Consequently in 
England when the Prosecution desire not to goon with the case 
the practice is not to tender further evidence and for" the Judge 
then to direct the jury to acquit. That rule of English ‘Law was 
embodied in the Code of Criminal Procedure of 1861 in S. 55 ag 
follows: “ A person whe ‘has once = tried for an offence. and 


7 
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convicted or acquitted of such offence, shall not be liable to be 
tried.again for the same offence,’—words which with certain 
explanations are still retained in S. 403 of the present Code. 
Under that Code Public Prosecutors were directed by the Calcutta 
Court not to withdraw the graver charge and proceed upon the 
lesser charge because such a course would have the effect of depriv- 
ing the accused of the benefit of acquittal on the graver charge. 
(5 Sutherland’s Criminal Letters 4). Then came the Code of 
1872, S. 61 “A Public Prosecutor may, with the consent of the 
Court; withdraw any charge against any person in any case of 
which he is in charge ; and upon such withdrawal, if it is made 


whilst the case is under inquiry, the accused person shall be 


discharged. If it is made when he is under trial, the accused 
person shall be acquitted.” This was an entirely new departure 
because it entitled the accused to an acquittal by statute on the 
withdrawal by the Public Prosecutor and without any reference to 
the evidence at the trial. It has never been doubted that when 
the Public Prosecutor withdraws under this section and the accus- 
ed is acquitted he cannot be subsequently charged for the same 
offence. Yet, it seems difficult to bring such an acquittal within 
the language of S. 460, of that Code (now S. 403) and say that he 
is a person who has been “ tried” for an offence and ‘convicted or 
acquitted. Supposing the Public Prosecutor to intervene 
immediately after the case is taken up by the Sessions Judge and 
to withdraw and the accused then to be acquitted, I find great 
difficulty in saying that the accused has: been “ tried” and acquit- 
ted within the meaning of S. 403 of the present Code. It seems 
to me that in S. 61 of the Act of .1872 the Legislature intro- 
duced a fresh form of statutory acquittal under that section which 
was intended to have the same operation as an acquittal in accord - 
ance with the English rule under S. 460 (now S. 403). 

So much for the Code of 1872. It was only in the Code of 
1882 that the alteration was made which has given rise to the 
present case. S. 494 dealing with the withdrawal by the Public 
Prosecutor, provided that “if the withdrawal is made after a 
charge has been framed, or when under this Code no charge is 
required, he shall be acquitted.”’ 

The reference in the latter part was clearly to summions-cases 


which deal with more, trivial. offences and, if seems to me the 
intention of the Legislature was that the withdrawal by.the Publig 
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Prosecutor at any stage in taose trivial cases was to have the same 
effect as his withdrawal under the previous part of that section, 
that is to say, that there-was to be a final bar of fresh proceedings. 

A similar change was ictroduced as regards this class of cases 
into what is now S. 247 of she Code, as regards non-appearance 
of the complainant in a sunimons-case. 


In the Code up to that time such failure to appear by the 
complainant had merely led to a dismissal of the complaint. But 
in 1882 to make the law mare stringent it was provided, as it 
still is, that on the non-appearance 2f the complainant the Magis- 
trate might acquit the accused unless he chose to adjourn. Here 
again, I think that the intertion of the Legislature was that the 
acquittal should operate as a final bar of further proceedings. The 
history of the legislation shows, to my mind, a distinction between 
what I may call the common law plea of autrefois acquit as em- 
bodied in S. 403 of the Code, and the statutory acquittals which 
have been introduced in Ss. 494, 247 and 345. b 

It has not been suggested in this case that the withdrawal 
from the prosecution by'the Public Prosecutor was irregular and 
in these circumstances I agree with the conclusion arrived at- by 
Mr. Justice Abdur Rahim that the§conviction and sentence are 
bad in law and should be set aside. l 


A. V. V. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT — SIR JOHN WALLIs, Chief Justice, Mr. JUSTICE 
OLDFIELD AND MR. JUSTICE KUMARASWAMY SASTRI 


Peirce Leslie & Co., Ltd., Cochin through Appellant* (Respon- 


their authorised agent James Dell. ‘dent Decree-holder). 
v. l l 
E. J. Perumal altas Kochu Papi .. Respondent (Petitioner 


Judgment-Debtor). 


Decree of Brinsh Indian Court—Execution—Transmission to Travancore Court 
fcr—Jurisdiction of Court passing decree—Application to British Indian Court to 
send recordof suit to Travancore Court for execution if falls under art. 18% of | 
Limitation Act—Limiiation Act— Applicability in Travancore—Art. 182—cl. (5)— 
‘ Application in accordance with law to proper court for execution’'—Meaning— 
art. Inl. (6)—' Notice to show cause why-desree should not be executed” — — What is. 


"A AQ. Jno. 843° of 191E. 8rd May, 1917. 
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Courts in British India have no power to send their decrees for execution to 
the Travancore Courts but may and should send to these Courts the documents 
they require to enable them to execute these decrees under the powers conferred 
upon them by the legislative authority in Travancore. 


An application to a court in British India to send to the Travancore Court the 
documents required by it to enable it to execute a decree of a British Indian 
Court under the authority of the Travancore legislature does not fall within art. 
182 of the Lim'tation Act so as to afford a fresh starting point of limitation for 
the execution of the decree. 


Per The Chief Justice; The Indian Limitation Act extends only to British 
India and has no operation proprio vigcre in Travancore. And an application ‘ in 
accordance with law to the proper Court for execution’ in the third column of ol. 5 
ofart. 182 of the Limitation Act means an application in accordance with the 
ro visions of the law in British India to bə found in the Code of Civil Procedure 
to which the article refers or elsewhere. An application to the Travancore court 
to execute the decree of a British court under powers conferred upon it by the 
pegislative authority ‘in Travancore is therefore not an application ‘‘ in accord- 
ance with law” within the meaning of the clause. 

Where on an application to a Court in British India to send the records of the 
decree of a British.Indian Court to the Travancore Court to enable it to execute 
the decree under the authority of the Travancore legislature a notice is issued to 


show cause why the decree should not be executed, the notice is not one réquired . 


by the Codeof Civil Procedure, 1908, soasto bring the case within cl. (6) of 
art. 182 of the Limitation Act. 

Appeal against the order of the Court of the Subordinate 
Judge of Cochin, dated 20th August 1915, in Miscellaneous 
Petition No. 251 of 1915, in Execution Petition No. 96 of 1915, 
in Original Suit No. 6 of 1911. 


The Court (Oldfield and Bakewell, JJ.) made the following 
ORDER OF REFERENCE TO A FULL BENCH :— 


Oldfield, J :—I do not dissent from the considerations based 
on the provisions of the Code, which my learned brother specifies 
in the order of reference he is about to deliver, but I wish ta 
state clearly why 1 think that the decision in the recent case, 
Chidambara Chetty v. Ramanathan Chetty 1 to which he refers, 
is not conclusive in this. 


That decision relates to the transmission of a- decree for 
execution in the Native State of Pudukotah ; and it does not appear 
to have been suggested that any such provision has been made by 
the Sovereign authority of that State for execution of British 
decrees as is shown in the case before us to have been made by 
the Sovereign authority of Travancore, the state with which we 
are concerned. This seems to me of considerable importance, 
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because, reciprocity established, an important step will have been 
taken towards establishing tkat the Government of British India 
has committed itself to adaption of both the methods, by which: 
foreign judgments can receive effect, not only to the procedure by 
suit on them, but also to direct execution of them. Vide Bar : 
Private International Law, 2nd Edition, 943:' Westlake: Private 
International Law, 5th Edition, 397. The fact that only the, 
first of. these | methods of enforcing. foreign judgments is 
recognised in England cannot be conclusive, when ‘the 
conditions in India are egsentially different. And it is, as” 
my learned brother points out, a strong reason for the contrary. 


' view that the Government o? India has entered into agreements - 
“with Travancore and ‘other states. which would be one-sided, if 


our own Courts could not teke the action necessary to secure the , 
benefit of them by transmitting decrees. It is of course a question 
whether such transmission is authorized by the wording of the’ 
Code or must be based on the Courts’ inherent powers. In any 
case the application of the latter would in my opinion involve no 
unduly liberal construction of them. I add that the cases dealt 
with in the judgment above referred to do not deal with trans- 
mission to a State, with which arrangements of the kind now in- 
question have beei made. 


Bakewell, J :— Two questions have been argued in the case, 
first whether the Courts in.Bzitish India have power to send their 
decrees to the Courts of the Siate of Travancore for execution, and 
secondly, if they have this power, . whether proceedings thereunder 
fall within article 182 of the Limitation Act so as to give a fresh 
period of limitation for furthe> proceedings in execution. 


There is a difference of opinion amongst jurists as to the princi- 


“ple upon which the Courts of one State recognize and enforce the 
decrees of another (see Piggott’s Foreign Judgments and Jurisdic- `. . 


tion, Part I, Chapter II), bus in India it can scarcely be doubted 
that it is the comity which shoula exist between the Courts of 
States united under fhe samé suzerain. Under statutory authority 
this comity has been recognised by the Governments of India and 
Travancore for a long time. (See notification of the Govern- 
ment of India of 10th December 1885, and notification of the 
Maharajah of Travancore of Ist July 1836, set out in the orders 


of the Madras Government of 30th December 1835, and 29th . 


March 1887). The procedure sdopted to enforce the foreign decree 


l 
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in “both States is simpler. than that prescribed in England and 
other European States (see Piggott, Part I, pages 8,.9) and consists 
in one Court transmitting a copy of. its records to the other and 


` thereupon the latter tours proceeds as, if the decree had been , 


passed by itself. 

An application must of course be mails by the creditor to the 
former Court, which must be satisfied that its decree is subsisting 
and-is executable in the latter, but otherwise’ the Court exercises 
no judicial functions but only performs the ministerial acts of 
preparing and transmitting the copy of its record. It has been 
argued that though provision has been made for the enforcement 
of the decrees of Native States in British India (C. P. ©. S. 44) 
no authority. has been given by the Indian Legislature to its own 
Courts to entertain such an application or perform these acts, and 
since the hearing of this case this view has been adopted by two 


learned Judges -of this Court. With all respect I am of opinion, 


that when the-Legislature and the Government have recognised 
. the exisfence of this comity it is the duty of the Courts to take 
the nécessary steps into effect and for this purpose to follow the 
procedure which has been prescribed as regards other Courts. 


I have arrived at the same conclusion from an examination of 
‘the provisions of the Code of Civil Procedure, 1908., The Code 
does not define the word “Court” but only the expression “ foreign 
Court” [section 2(5)], and section 39 enacts generally that a Court 
may send its decree for execution to another . Court. The Rules 
of Practice annexed to the Code do not provide any special 
form of application for transmission of a decree but “merely 
prescribe the records to be sent (Order XXI,- Rule 6); rules 
framed by this Court, however, direct that application shall be in 
the same form as an ordinary application for execution and that 
notice to the debtor shall be Siren in similar. cireumstances C. R. P. 
rule 161). 
° I do not think that there is any ground for limiting the 
expression “ another Court’ in section bis to a Court situate in 
British India, and construe it as meaning “a Court in which the 
decree i is executable.” 


I may point. out that a Court could not refuse to supply a 
party with a properly authenticated copy of its decree for the 
purpose of filing a suit thereon in the Court of another State when 
that is the procedure adopted in that Court for the enforcernent 
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of foreign decrees, and that the transmission of such a copy by the 
Court itself cannot be said to involve the exercise of jurisdiction 

With regard to the second question, paragraph 5 of article 182 
of the Limitation Act, 1908, speaks generally of applications “ to 
take some step in aid of execution "’, and I think that it is not 
limited to execution in the Court to which the application is made 
but includes execution in a Court authorised to execute the decree. 


Having regard to the diference of opinion already mentioned. 


we refer the two questions set out above toa Full Bench for 
decision. . 
Chamier (instructed by King and Partridge with him) for 
Appellant. 4 : 

First as to jurisdiction.—Regulation IV of 1061 M. E. of 
the Travancore State and the,rules under it were communicated 


to the High Court and were published in the Fort Saint George ' 


Gazette. See Gazette of April 1887, part 1, p. 282. Vol. IV of the 
Rules and Orders of the British Indian Government, p. 1614 contain 
the Order of the Governor-General in Council made under S. 44 
of the Code of Civil Procedure. Under .Or. 21 R. 6 of the Code 
a British Indian Court, when transmitting a decree: for execution, 
must givea certificate shat the decree has not been satisfied. 
That shows that in transmitting records the British Indian Court 
acts in a judicial and not merely in a ministerial capacity.. This 
Court has inherent power to transmit decrees to Native States and 
the application praying for such transmission is one in accordance 
with lawand saves limitation, Chidambara Chetty v. Ramanathan 
Chetty 1. The reason why there is no provision in the Code as 
to how decrees of British Indian Courts should be executed in 
Native States is that. the Governor-General in Council cannot 
legislate for such states while it can for courts in other - provinces 
and for British Courts in Native Siates. 

In the case in Kasturchand Gujar v. Parsha Mahar 2 there 


was no regulation such as the Travancore Regulation in the present . 


case. 

[Chief Justice :—The treaty-making power is vested not in 
the Legislature but in the Crown and if in exercise of such power 
an arrangement is arrived at whereby decrees of either courts axe 
to be executed by the-otkers, then it is the duty: of everybody to 


_ give effect to such arrangement. How is the arrangement in the 


present case evidence ?] 
1 (1917) 32 M. L. J. 487. 0 2, (1887) I L. R. 12 B. 230. 


a 
C) 
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By the Regulation of the Travancore State which is repro- 


duced in the Gazette and by the order of the Governor-General in 
` Council made-under S. 44 of the Code (see Vol. IV of Orders and 
Regulations of the British Indian Government, p.. 1614. 

S. 45 of the Code deals with a British Court. It does not 
‘cover Native States at all. That matter was left to be dealt with 
by treaties. The reason is obvious. While under the -Foreign 
Jurisdiction Act, the Governor-General in Council can legislate for 
British Courts in Foreign States such as Bangalore, Secunderabad, 
etc., it cannot do so in the case of Native States. The case in 
Ratan Mahanti v. Khatoo Sahoo 1 would be right if the Court to 
which the decree was asked to be transmitted was a court of a 
Native State. Then the decision would not’ be against our conten - 
tion because there were no regulations ‘and notifications in that 
case such as we have in the present case. The decision would be 
wrong if the court in question was a British Court ina Foreign 
State because then no notification would be necessary. 

Then as to lumitation:—If this court has jurisdiction to 
transmit a decree to the Travancore Courts, then the application 
_ praying for the issue of notice under Or. 21 R. 22 of the Code and 
forthe transmission of the decree to the Travancore Courts will 
gave limitation under Cl. (5) Cl. (6) of art. 182 of the Limitation 
Act—See Varadaraja Mudah v. Murugesam Pillai 2. The Privy 
Council case in Maharajah of Bobbili v. Narasaraju Bahadur 3 
merely decides that an application made to an incompetent Court 
will not be a step in aid and will not save limitation and has no 
bearing on the present point. 

[Chief Justice :— Under O. 21, R. 22 of the Code if notice i is 
once issued, the decree holder has a fresh starting point whether 
the particular method of execution applied for is correct or not.] 

(Oldfield, J :—My difficulty is whether, in a case in which 
notice is issued on an application purporting to be for execution 
but asking for something which the court cannot grant at all, the 
issue of notice will save limitation. |’ 

Varadaraja Mudali v. Murugesam Pillat ? ‘answers that 
point in our favour. . 

[Chief Justice :—Or. 21 R. 22 does not speak of execution at 
all. It simply speaks of issue of notice, however it was issued. | 





1. (1902) I. L. R. 29 C., 400 (401). 2. (1915) 30 M. T. J. 460. 
‘ 3. (1916) IL.R. 39 M. 640=31 M. L. J. 300 
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M. D. Devadoss (Luke with him), for Respondents. British 
Courts are municipal courts governed by enactments of local | 
legislatures. Local legislatures cannot enact for Native States. 
British courts have not bean invested with power to transmit 
decrees to Native States. b court which has not passed a decree, 
cannot ordinarily execute it. 


British Courts must be specially authorised to ‘transmit 
decrees to foreign courts. The fact that when a decree is trans- 
mitted, the foreign court has authority to execute the decree does 
not show that British Courts have the power to transmit. 


Ss. 40, 41, C. P. C. apoly to British Courts and prescribe 
the procedure for execution >y one Court of the decree of another 
Court. In S. 44 the Legislature gives power to our Courts to 
execute decrees of foreign courts and -§. 43 gives power to our 
courts to execute decrees of British Courts in Foreign States. But 
the code has not given power to British Courts to transmit their 
decrees to the courts of Native States. È 

[Oldfield, J.:—The answer to that argument is that the 


British Legislature cannot prescribe the procedure to be adopted 
by the courts of Native Staies for the execution of our decrees. | 


British Courts must be .expressly empowered to transmit 
their decrees to the courts of Foreign States. If the argument of 
the other side that the British Courts have inherent power to 
transmit their decrees to Native Statesis correct, they would 
a fortiori have power to transmit their decrees to British Courts 
established in foreign territory and the specific provision to that 
effect in S. 45, Civil Protelure Code, would have been unneces- 
sary. That shows that the sheory of inherent right is incorrect and 
that the absence of a provision empowering British Courts to 
transmit decrees to Native States is a case of more than a mere 
omission. : 

The cases in Kasturcrand Gujar v. Parsha Mahar 1, Ratan 
Mahanti v. Khatoo Sahoo 2, and Chidambara Chetty v.` Rama- 
nathan Chetty 8, are all in our favour. 


Neat as to limitation—The “ notice” referred to in art. 182 


of the Limitation Act is a notice required by the Code of Civil 


Procedure. In this case notice was asked to be issued not for 


1. (1887) 1. L. R. 12 B. 23C. 2. (1902) I. L. R. 290. 400, 401, 
3. (1917) 82 M. L. J. 487, : 
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the execution of the decree but for its transmission. For that 
purpose no notice is necessary. The application in question is not 


F. B. 


— 


Peirce 


- an application for execution. Under the Civil Rules of Practice beni & Co. 


+ 


even an application for transmission has to be in the form of 
an application for execution. Sripati v. Samaldhone 1 is authority 
for the position that the notice required by S. 248 of the Old Coda 
should be issued by the executing Court only. Or. 21, R. 22 of 
the present code is to the same effect. | | i 


The Court transmitting a decree is distinguished from ons 
executing it. See Chutterpat Singh v. Rai Bahadur Satta 
Soomarimull 2. i 

Lastly if your Lordships are with us on the previous 
point the last point is whether the application praying for 
transmission of a decree to a Native State is a step in aid. We 
submit it is not because the application prayed for a relief which 
the court was not competent to grant. 

Mere issue of notice is not sufficient under cl. (6) of art. 182 af 
Indian Limitation Act The application of which notice is issued 
must be made to a court having jurisdiction, see per Sadasivaiyar, J., 
in Varadaraja Mudali v. Murugesam Pillai 8, An application 
asking a court to grant a relief which it is not competent to grant 
ig not a proper application. An application for transmission to 
be a step in aid must be made to a competent court, Chattar v. 


Newal Singh 4, Langtu Pande v. Baijnath Saran Pande 5, 


Aghore Kali Debi v. Prosunno Coomar Banerjee 6, 

Chamier in reply :— 

[Chief Justice —We want to hear you on the question 
whether ‘the issue of notice under Or. 21, R. 22 by the court 
called upon to transmit comes within art. 182 cl. (6).] 

A Court: transmitting a decree is a court executing it. The 
Privy Council case in Maharajah of Boblili v. Narasa- 
raju Bahadur T was a case of transmission under the code and 
therefore it was held that the transmitting court lost jurisdiction 
after transmission. ‘The present case is not a case of transmis- 
sion under the Code. Therefore the British Courts will not lose 


: jurisdiction after transmission to Native States. 





1. (4910) 160. W. N. 661. 2. (1915) 200. W. N. 889==1, L. R. 48 0. 908. 
8. (1915) 80 M. L. J. 461, 4. (1889) I. L. R. 12 A. 64. 
6. (1906) I. L. R. 28 A. 887. 6. (1895) I. L. R. 22 6. 827. 

7. (1916) I. L. R. 89 M. 640: 31 M. L. J. 800. 
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[Devadoss.—The execution ccntemplated by the Limitation 
- Act is an execution under the Code. See cl. (5) of Art. 182.] 


The words “in aid of: execution of decree” in Art. 182 of the 
Limitation Aci apply to execution by any court, either a ‘British 
Court or that of a Native State. 


[Chief Justice :—Mr. Devailoss, do you Wish to say anything 
on this last point a, 


Devadoss—The’ act contemplated by the Limitation Act asa 
step in aid must be one contemplated by the code and transmis- 
. sion of a decree to a court of Native State isnot such an act Gopi- 
landhu v: Domburu 1 and Abdul Kadir v. Krishna Malama 2. 
[Chamier referred to Haridas Nanabhai v. Vithaldas. Kisan- 

das 3 as to what constitutes.a step in aid.] 


The Cours expressed the" following - 7 © tor 


‘Opinion;—The Chief Justice: —This reference faises- “questions 
of novelty and importance as to the execution by the Courts of 
Native States of decrees passed by Courts in British India, “The 
further ‘investigation which ` the subject has now received has 
confirmed me in the opinion expressed in the recent casé in 
Chidambar am Chetty v. Ramanatham Chetty * in accordance with 
the decisions of the Bombay and Calcutta Courts in Kasturchand’ 
‘Gwar v. Parsha Mahar 5 and Ratan Mahanti v. Khatoo Sahoo 6, 
that S. 42 and the following sections of the Code of Civil Pro- 
cedure do not authorise us to send or transfer our decrees for exe- 
cution to the Courts of Native States, but has also satisfied me that 
this consideration by no means disposes of the question. Those 
sections have a two fold effect. In the first place they empower 
the Courts to which a -decree-is--sent for execution to execute it 
when the Court, to which ib is.sent is subject to the authority of 
the Indian Legislature, an effect they cannot have as regards 
a Court in a Native State which is not subject to this legislative 
authority. In the second place they. have the effect of depriving 
the Court sending-the decree of authority to execute it itself and of, 
making the Court to which the degree is sent the executing Court to 
all intents and purposes. They in fact effect a transfer of the decree 





1. (1888) I. L. R. 11 M. 836. ` 2. (1914) 26 M. L. J. 498. 
8. (1912) I. L. B. 36 B. 688. 4, (1917) 32 M. L. J. 487. 


5. (1887) I. L. R. 12 B, 28. 6. (1902) I. L. R. 29 0. 400. 
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for purposes of execution. Maharajah of Bobbili v. Narasaraju 
Bahadur 1 and Chutterpat Singh v. Rat Bahadur Saita Soomari- 
mull 2. l 
Where the Courts of Native States have been empowered by 
the legislative authority to which they are subject to execute the 
decrees of British Courts, there is nothing to prevent the Indian 
Legislature from providing thàt the decrees of British Courts may 
be sent to them for execution and that such-sending should have 
the same effect as if the decrees had been sent for execution to 
Courts in ‘British India. This is exactly what the Indian Legis- 
lature has done as regards certain courts in Native States by 
Act VII of 1888 whereby it inserted in the Code of 1882 a new 
S. 229 A, now S. 45 of the present Code. With regard to Courts 
which have been established or continued in Native States by the 
authority of the Governor General in Council (in the exercise of 
foreign jurisdiction) and to which S. 45 has been. declared to apply 


‘by notiffeation issued by the same authority, that section provides 


that so much of the foregoing Sections. (38 to 44) as empowers 
a Court to send a decree for execution to another Court shall be 
construed as empowering a Court in British India to send decrees 
for execution to such Courts. Its effect is to authorize our Courts 


to transfer their decrees for execution to those Courts, when the - 


legislative authority to which they are subject, the Governor 
General in Council, has empowered them to execute them. It is 
important to observe that neither in 1888 nor when the present 
Code was enacted was any such provision introduced as regards 
other Courts in Native States, and the inference seems irresistible 
that Courts in British India are not authorised to send or transfer 
their decrees: for execution to Courts in Native- States in the same 
way as to Courts to which they are authorized to send them by 
the Code. The omission is the more remarkable with regard to 
Courts in Native States not established or continued by the autho- 
rity of the Governor General in Council, because S. 44 provides 
for the issue of notifications declaring that the decrees of these very 
Courts may be executed in British India as if they had beèn passed 
by the Courts of British India. Such a notification was issued 
with regard to the Travancore Courts and also the Cochin Courts 


_ in 1887 as part of a reciprocal arrangement by which those Courts 


were to execute the decrees of our Courts, and a Government 





1. (1916) I.L.R. 89 M: 640=81 M. L. J. 300 (P.C.) 2. (1916) I. L. R. 48 C. 908, 


F. B 
Peirce 
Leslie & Co. 
Ltd. 
v. 
Perumal. 


—— 


Wallis, C. J. 


F. B. 


Peirce 
Leslis & Co. 
Ltd. 


v. 
Perumal 


Wallis, C. J. 


140 THE MADRAS LAW JOURNAL REPORTS. [Vob. XXXII 


Order, dated 29th March 1887 No. 671 (Judicial) directed the 
Regulations made by the Travancore and Cochin Governments to 
be communicated to this Court and to be published in the Fort St, 
George Gazette. Similar notifications haye been issued with regard 
to the Courts of numercus other Native States based on similar 
undertakings as to execution of our decrees in their Courts; and a 
Notification 2053 I. B., dated the 22nd September 1911, and printed 
in British Hnactments in force in Native States, Vol. 6, p. 158, 
notifies for general ‘information the Native States which have 
consented that the decrees passed by Civil Courts in British India 
may be executed in their territories by the Courts therein men- 
tioned. It also appears that the decrees of our Courts have been 
executed by the Travancore Courts and the Courts of other Native 
States for many years, and it would be very unfortunate if we 
were obliged to hold that there was any legal impediment in the 
way of the satisfactory working of the system. There is no such 
necessity. It is I think clear from an examination of the provi. 
sions of the Code of Civil Frocedure to which I have referred that 
the policy of the Indian Legislature has been to leave such decrees 
to be executéd in the Ccurts of Native States pursuant to the legis- 
lative authority of such states, but not to provide, as they have in 
S. 45 as regards certain other Courts in Native States, for the 
transfer to them of the decrees of our Courts for execution so as to 
make them the executing Court as regards such decrees for all 
purposes with authority to decide all questions arising in the course 
of execution. The Indian Legislature has so far refrained from 
making provision for the transfer of these important powers with 


‘regard to the decrees of Courts in British India to Courts in Native 


States other than those specified in S. 45 of the Code. 


Coming now to the powers conferred on the Travancore 
Courts and other Courts in Native States by their own legislative 
authorities to execute the decrees of Courts in British India, 
such execution might be authorised upon production by the 
decree-holder of a certified copy of the decree and an affidavit 
of non-satisfaction without any communication with the 


-Court in British India which passed the decree. This 
“would appear to be the system at home under the Judgments 


Extension Atcs of 1868 and 1882 where the procedure is for the 
decree-holder to get a certificate of the judgment from the 
officer of the Court which passed it and to register that certificate 
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in the other Court upon which it becomes executable there as a 
decree. The regulations made by the Travancore State, and set 
out in the Government Order already referred to, provide for the 
execution of the decree upon receipt of a copy of the decree, a 
certificate of non-satisfaction, and. a copy of any orders for execu- 
tion or a certificate that no such order has been made, and appear 
to contemplate that those documents should be received from the 
British Court direct. If this be so, I can see no reason why a 
British Court should not act in aid of the Travancore Court and 
furnish them as matter of comity, and I think it its duty to 
furnish them and that it has inherent powers to do so. But an 
order that these documents should be sent to the ‘Travancore 
Court is not an order sending the decree for execution to the 
Travancore Court, and should no longer be described as in the 


" petition in the present case, asa transfer of ne decree to the 


Travancore Court for execution. 

My answer to the first question in the reference is that Courts 
in British India have no power to send the decrees for execution to 
the Travancore Courts, but may and should send to these Courts 
the documents they require to enable them to execute these decrees 
under the powers conferred upon them by the legislative authority 
in Travancore. 

On this view the words “proceedings thereunder” in the 
second part of the reference must be read as referring to an appli- 
cation to one of our Courts to send to the Travancore Court the 
documents required by it to enable it to execute our decree under 
the authority of the Travancore Legislature, and the question thenis 
whether such an application affords a fresh starting point as regards 
execution of the decree by our own Courts under article-182 of the 
Limitation Act. First with regard to the fifth clause in the third 
column, an application to the Travancore Court to execute the decree 
of a British Court under powers conferred upon it by the legisla- 

_ tive authority in Travancore would not in my opinion be an appli- 
cation “in accordance with law to the proper Court for execu- 
tion” within the meaning of the article so as to create a fresh 
starting point for the execution of the decree by the executing Court 
in British India. The proper Court in my opinion for such an 
application is the executing Court under the law of British India 


which, as already shown is not the Travancore Court. The , 


Indian Limitation Act extends only to British India and has na 
operation proprio vigore in Travancore. It prescribes periods of 
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limitation as to the filing of suits and the execution of decrees in 
British India, and when it makes,an application in accordance with 
law to a proper Court a fresh starting point, it must be taken to 
mean an application in accordance with the provisions of the law in 
British India to be found in the Code of Civil Procedure to which 
the article refers or elsewhere. It cannot have been the intention of 
the legislature to make an application for execution to a Court in a 
Foreign State under the law of that State and governed by the law 
of limitation there in force a fresh starting point under our 
Limitation Act for the execution of our own decrees iù our own 
Courts. If this be so, I am equally of opinion that an application 
to a British Court to take a step’ in aid of the execution by a 
Travancore Court of the decree of a Court’in British India would 
not be an application to take some step in aid of the execution of 
„the decree within the meaning of the fifth clause of the article. 
‘Treating the application to the Court in this case as an application 
to send the necessary documeuts to the Travancore Court, I think 
it did not make a fresh starting point under the article. ° l 

With regard to the sixth clause, notice to show cause why 
the decree should not be executed was no doubt issued in the 
present case by the Court in British India prior to the so called 
transmission of the decree to the Travancore Court. ‘That 
however was not in my opimion a notice required by the 
Code of Civil Procedure, 1908 so as to bring the case within 
the article. In the first place the Civil Procedure ‘Code only 
extends to British India, and does not require any notice to bé sent 
asa preliminary to the execution ofa decree by a Court in 
Travancore. Secondly, it Las recently been held by a Full Bench 
of the Calcutta Court in Chatterpat Singh v. Rat Bahadur Satia 
Soomarimall 1 that where the transfer of the'decree for execution 
is authorized by the Code, the Code requires the notice to be sent 
by the Court to which the decree has been transferred for execu- 
tion. My answer to the second question is in the negative. 


Oldfield, J.:—I respecsfully agree with the conclusion that our 
Courts are entitled in ths exercise of the inherent powers recogniz- 
ed in $.. 151 of the Code cf Civil Procedure to send the requisite 
documents to Courts in foreign states, with which the necessary 
arrangements have been made, and therefore to entertain applica- 
tions asking them to do so. : 





1. (1915) LL. R. 43 O. 908. [F. Be] 


PART v.] THE MADRAS LAW JOURNAL ‘REPORTS, | 143 


“But, as the powers invoked are inherent, it follows that they 
cannot be identified with any specifically conferred by the Code 
to do what it authorizes or to produce any result, for which it 
provides. There can therefore be no question of the issue of any 


notice being required by the Code-in connection with their exercise | 


or of such issue as the starting point for a fresh period of limita- 
tion under articie No. 182 (6) Schedule I of the Limitation Act; 
. and this is not affected by the fact/that the Court executing the 
decree may properly exercise its discretion with regard to the issue 
-of notice to the judgment debtor before deciding to use the powers 
in question. 


. The remaining contention is that the decree-holder’s application 
for the sending of the necessary documents to the foreign Court 
affords a fresh starting point for limitation under article No. 182 
(5), because it is for the taking of a step- in aid of execution. It 


may be conceded that the application i is, ‘as the article requires, made — 


in accordance with law to the proper Court. But, as was decided 
in Bhagwan Jethiram v.. Dhondi-1. the execution, which is'con- 
templated, must also be in accordance with law; and I do not 
-think that this requirement is satisfied by the fact relied on before 
us, that, it will be in accordance with the foreign law administered 


by the Court, where proceedings are to be taken. The point is | 


not, so far as we have been shown, covered by direct authority. 
But a ground of decision can be found in the principle that “the 
law of limitation is a law relating to procedure having reference 
only to the lex fort.” and that “no Court is obliged to depart 
from its own BOKONG of judicial order from mere comity to any 
foréign nation.” Buckmabor ye v. Lulloobhoy Motichund 3. and 


Story’s Conflict of Laws 576, 580. It is the British Court, which < 


has‘to decide whether the conditions postulated by the article are 
fulfilled and on this principle it will do so in accordance with 
its own law and without reference to other codes, which may 
include’ provisions regarding the executability and methods of 
execution of decrees different’ from those in out own. It 
may- be argued. that. the existence of such provisions in the 


foieign code in question does not entail that they will in fact be > ' 


employed or that any execution will take place, which the British 
Court could'nót approve and adopt. ` But that is béside the point, 
which is that the validity of a step in aid need not be tested, when 





1, (1896) LL R. 22 B. 88. g. (1851-2) 5 M. I. A. 284, ` 
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or if any execution has taken place, but must be determinable, 
whether any takes place or not, with reference to the legality of 
the execution, which tie step taken is contemplated as aiding. 
In the case of transmiss.on by one British Court to another, that 
legality could not be doubtful, since the recipient Court could 
execute only in accordance with British law. It will be otherwise, 
when (as in the presert case) the recipient Court is foreign and 
it is uncertain whether its proceedings in execution will conform 
to that law, the only one which our Courts dealing with the 
question of limitation can consider. In the absence of ground for 
any presumption that the foreign Court’s proceedings in execution 
will be in accordance with the law applicable, an application to 
take a step in aid of them will not be one contemplated in article 
No. 182 (5). 

For these reasors I. would respectfully concur in the answers 
to the questions referred, which his Lordship vhe Chief Justice 
proposes. 5 

Kumaraswami Sastri, J. :—I have had the advantage of 
reading the judgments of the Chief Justice and Mr. Justice 
Oldfield who agrees with the conclusion arrived at by my Lord. 
I entirely agree with the judgments and as they deal fully with 
all the points raised I have nothing useful to add. l 


A. S. V. 


——— 


PRIVY COUNCIL. + 


PRESENT :—LcRD BUCKMASTER, LORD PARKER oF WAD- 
DINGTON, LORD PAEMOJR, MR. AMEER ADI AND SIR WALTER 
PHILLIMORE, BART. 

[On Appeal from the High Court of Judicature at Madras. ] 


Kandukuri Balasurya Prasadha Row and Appellants* 
another. 
j v. 
The Secretary of State for India in Council ... Respondent. 


(Thræ Consolidated Appeals). 


Water Cess—Irrigation—Permancnt Settlement—Extent of zemindar’s or 
inamdar's right of user under engagements with Governmeitt—River cr stream 
belonginy to Governmeni—‘ Free of separate charge”—Madras “Act VII of 1865, 
Ss. 1, 2—" Standing and flowing water "—Madras Act III of 1905, S. 2. 


* P. C. Appeals 102, 106 end 107 o? 14. 9, 12,18, 15, 16,19, 20 and 22 
March, 1917, 
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~ < The Government claimed under Madras Act VII of 1865, to levy water-cess upon 
permanently settled lands (zeraiti and inam) in so far as the user of Government 
water for irrigation exceeded the user at the time of the permanent settlement, 
whether in respect of the area irrigated or in respect of the’ fact that two crops 
were raised instead of one. 


It was held by thé Privy Council, agreeing with the Courts below, that the 
effect of the permanent settlement was to vest the then existing irrigation chan- 
nels in the zemindars through or within whose zemindaries the same respectively 
passed or were situate. ~ ° 


_ It was also held by thé Privy Council (in this, differing from the Courts below) 
that the right of user from such irrigation channels which passed by the perma- 
nent settlement could be measured only by the physical conditions existing at 
that time and not by the extent to which the water was in fact used: and that 
assuming the river with which the channels connected belonged to the Government 
the zemindar’s right of taking water from it was limited only by the size of the 
channels and the nature of the sluices and works by which water was diverted 
from the river into the channéls. The Government could not complain if the amount 
of water taken were within this limit. Onze the water was lawfully taken into the 
channels, Government had nothing further to do with the matter. 


Whether or not there are other cases which the first proviso to S. 1 of Madras 
Act VIL of 1865 was intended to meet, it at least covers the case of engagements 
with the Government arising out of the permanent settlement. If by virtue of such 
settlement a zemindar is entitled to take and use water from any such source of 
supply 2s mentioned in the Cess Act and this rightis part of or appurtenant to 
the property in respect of which he pays a single jumma or peishcush, no cess can 
be levied under the Aot in respect of water which he is entitled to take and use. 


Semble, that the second proviso is intended similarly to safeguard the Ryots’ 
rights under the periodical temporary settlements. ` < 
” Consolidated appeals from a decree of the Madras High 
Court, (Miller and Munro, JJ.) confirming one and modifying two 
' decrees of the District Judge of Ganjam. 


The facts of the case are sufficiently set forth in their Lord- 
ships’ judgment. The suits out of which the appeals arose were, 
as there stated, brought by the Appellants to recover monies 
claimed by the respondent as water cess and paid by their prede- 
cessor under protest. The suits were'dismissed by the first Court 
whose decision was confirmed (with modifications in two cases) by 
the High Court. The judgment of the latter Court, which con- 
tains a fuller statement of the facts is reported at 20 M. L. J. 823: 


34 Mad. 295. =: 
W. E. Upjohn, K. C. and Sir W. Garth for Appellants. 


P. O. Lawrence, K..C., Sir Erle Richards, K. C. and Ken- 
“worthy Brown for Respondent. 
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Upjohn, K. C., for Appellants:—The Act under which . 
Government claim to make these charges was passed in 1865, 
but it is only recently that it has been sought to apply it in this 
way ; and then only under a misinterpretation of Madras Act 3 of 
1905. Government have acted on the view that $S. 2 of that Act 
gives them a right to water itself. The High Court have adopted 
this view : they say “so far as this case is concerned the provisions 
of S. 2 amount to a declaration, that subject to easement and usual 
rights of other landhalders, all standing and flowing waters which 
are not the property of any one else are the property of Govern- 
ment”, The High Court have overlcoked the fact that the section 
only intended to deal with the bed of standing and flowing water : 
all that it vests in Government is the bed. S. 1 and other sections 
of the Act support this vew. Flowing water cannot be the subject 
of property except by aa Actof the Legislature, but the High 
Court’s construction of =. 2° treats zemindars as possible owners 
of it. The Act contains no other provisions as to water and-no 
penalties | to enforce Government’ 8 right to “standing or flowing 
water” “Standing and flowing water’ merely sweep in other 
things “ than rivers, streams and water courses” and they are 
followed by the words “ and all lands.” 


[Sir W. Phillomore:—In old conveyances “all waters” was 
inserted to mean beds of other waters than specified]. 


The title and preamble of the Act show that it is merely a 
declaratory Actas to land. I submit that the alleged right 
of property in the water claimed ‘by the respondent - does 
not- exist. The law of India as to water rights is in general 
accordance with the law of England, which does not recognise 
any such right and the authorities cited in the , Indian cases 


‘are mainly English. Rameshur Pershad Narain Singh v. 


Koonj Behari Patewk 1, Kali Kishen Tagore v. Jodoo ‘Lal 
Mullick 2, Rerumal v. Ramasami Chetty 3: Debi Pershad Singh 
v Tojnäth Singh 4 referred to. l , 


The Indian Easements Act of 1882 (Act 5 of 1882) is 
declaratory of the Common Law: Vide S. 7 Illustrations (f to j). 





1. (1878) 4 A. O. 121 ;=[. R. 6 I. A. 88=I. L. R. 40, 683. 
© 9. (1879) L R. 6L A. 190: - 3. (1887) I. L. R. 11, M. 16, 23. 
4. (1897) L. R. 24 TA. 60, 68=[, L, R, 24 O. 865. 


as 
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Jaco [n addition to claiming a’ right of property m the water 
~ itself, Government ‘relies upon its.general right and duty as 


Sovereign to regulate matters of irrigation. Iam not- concerned 
to deny this right or duty : but I submit that it does not extend to 


E empowering Government to ‘interfere with the legal rights of 


private individuals ; whether these latter are owners or tenants. 
Ponnusawmi Tevar v. Collector of Madura 1; Krisma Ayyan 


~ V. Venkatachella *; First Assistant Collector of Nasik v. 
Shamyt Dasrath Patil 3; Ramachandra’ v. Narayanaswami “4; 


Sankaravadivelu Pillai v. Secr etary of State 5; and Ambalavana 


-Pandara Sannathi v. Secretary of State 6,..Peacock’ s Hasements 


-. in British India (2 Edn, 1909) pp 113, 114. 


Madras Act 7 of 1865 does not apply to a case like this but 
only to cases where Government undertakes a scheme of irrigar 


` tion for the benefit of the public. Here the Government merely 
_ came in as one-of several landholders, and what it did was done 
‘by it as landlord for the sake of its own ‘tenants. The Act only 
` refers to channels constructed by the Government as Government, 
“and does not include any channel which the Government made by 


arrangement with its tenants for their benefit. “The channels 
here were not so far as the evidence goes made by Government at 


‘all : and the repairs were made ‘by the zemindars as well as’ by: 


Government. ' 


S. 1 of the Act contains a proviso that it is Hol to interfere 


with, any engagement by. which the zemindar is, entitled to irriga- 
.tion free of separate charge... I submit that it is not a proper 


inference from the facts admitted and proved that Government 
only granted the right of irrigation to the extent that the land was 
then being cultivated. It is.conceivable that the area cultivated 


‘might be increased without taking more water: isit said that this 
+ cannot be done without paying cess ?- 


[Lord Parmoor :—The Government engagement may be 
to give you no more than the quantity of water required to 
irrigate so much wet land. | 





' (1969) 6 M. H.G. R. 6. (11, 12, 19, 22, 25.) PSE: a 
(1872) TM. H. C. R. 60, 64. 3. (1879) I. L. R. 7 B. 209. 
(1892) I. Le R. 16 Mad. 3888=2 M. L. J. 979. 

(1904) 1. L. R, 28 M. T2=15 M. L J..8& 
(1905) I. L. R. 28 M. 539=15 M. L.J 251. 
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That is quite possible æ priori: but in measuring the externi 
of the engagement it is necessary to look at the state of things at 
the time of the grant and what happened after the grant. ` 


I submit that from the facts and terms of the grants to the 
zenrindars, and from the further fact that no attempt was made to 
charge these cesses till quite recently, there should be inferred a‘ 
grant to the zemindar of as much wazer as he could get subject to 
his not prejudicing the rights of other persons having similar 
sanads : and that Government did not grant only so much water as 
was required for the land then being cultivated. Further, even if 
Government did not contemplate an extension of the land cultivat- 
ed, the Jaw is that the owner of a dominant tenement with a right. 
to a flow of water can use that flow for any purpose connected 
with his tenement. | 


The preamble of the Act states that Government had just 
completed large irrigation works in certain Districts: and that it 
is right and proper Government should get a return on account of 
the increased profits derivable from lands irrigated by such works. 
The provisions of the Act should be construed accordingly. It 
does not apply when the irrigation channels were neither con- 


‘structed by nor belong to Government, The mere ownership of 


part of the irrigation works is not sufficient to bring it into 
operation: there must be'a complete work of irrigation con- 
structed by Government for the public benefit. Here Govern- 
ment did not get the ownership even of parts of the channel till 
after the settlement: and such expenditure as it incurred was . 
for the benefit of its own estaies. 


“ Constructed” in S. 1 must apply to “Channel tank or work” 
“ From” in the same section connotes a source ; it is not the same 
as “through”. The channels here dc not belong to Government, 
nor were they constructed by Government. No case has been put 
forward under S. 1 (b): nor has the opinion of the revenue 
officer, therein mentioned, been proved. The provisions in S. 1 
(b), which were introduced by Aci 5 of 1900, support the view 


that cl. (a) only applies to an entire work of irrigation. 


It was the policy of the Government, as laid down by Regu- 
lation 25 of 1802, to promote the “ progress of agriculture ” by 
fixing the revenue, in perpetuity : it would be against such policy 
to amerce the zemindar for raising a second crop. é 
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An easement passing by an implied grant is not restricted to 
what is necessary for the use of the tenement conveyed ; it is 
enough that it is convenient for that use. Watts v. Kelson 1. Ref- 
erence was also made to Secretary of State v. Perumal Pillat and 
others 2, Chidambara Rao v. ‘Secretary of State 8, Indian Ease- 
ments Act, 1882 (Act 5 of 1882) S. 18, Maria Susat Mudaliyar v. 
Secretary of State 4, Lutchmee Doss v. Secretary of State 5, 
Secretary of State v. Swami Naratheeswar 6 and Secretary of 
State v. Ambalavana Pandara Sannidhi 7, (now under appeal.) 


Sir W. Garth followed :—and pointed. out that the expense of 
' repairing the channels were not borne exclusively by Government, 
as had been suggested, but that the zemindars contributed. 


P. O. Lawrence, K. C., for respondent :—In India the main 
public user of water is for irrigation : in England for drainage ard 
navigation. Hence a customary law has grown up in Madras (and 
perhaps in Bombay also) that Government has a right to regulate 
and dispose of the water of rivers for irrigation. The right is a 
right to take away the water and dispose of it’ for the benefit of 
noi-riparian land. The Act of 1905 did not make new law; The 


ownership of rivers and streams has always been in the ‘Govera~ 


ment. The Act of 1865 was passed on that basis. The English 
law of riparian ownership has been applied to that right, but its 
application is limited. . 


Government recognises that rights, not to the water itself, but 
to the use of the water, can be acquired by riparian owners. Three 


main rights have been established, qualifying the general right of ` 


Govern ment to flowing waiter. 


` 1. The right of ryots under Government to have a supply 
of water for their irrigation; limited by this, that so far as 
Government gives them the customary amount it can be given 
from any channel. 





1. (1871) 6 Oh- App. 166, 175. 
` (1900) I. L. R. 24 M. 279, 282=11 M. L. J, 117. 
(1902) I. L, R. 26 M. 66. 
(1904) 14 Mad. L. J. 850. 
(1909) 1. L. R. 82 M. 456=19 M. L. J. 470. 
(1910) I. L. R. 33 M. 21=20 M. L, J. 4. l i 
(1910) T. L. R. 34 M. 366. n 
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2. The natural right-of the riparian owner to the use of the 
water adjoining his land—not gua owner of the bed, but by being . 
in contact with the water. 


3. Easement rights, which may be acquired by persons 
using water for ` extraordinary purposes as against the riparian 
owners both above and below, to use so much of the water as to 


damage them. 


But these Abts do not in. any “way dan the ‘ait cof 
Government tothe property in the water; they are something like 
the right to dig gravel on another man’s land. ` 


Ib j is strange to us that shere should be ownership of water 
running from one man’s land to another but such is the law of 
India. - 


_ [Sir W. Phillimore :—Fiowing water may be compared to 
an animal ferae naturae, which is only the subject of ownership 
when kept within bounds.] f 


[Mr. Ameer Ali :—Government took away all the water of 
the Sone and turned it into tkeir own canal. 


[Sir W. Phillimore :—Could they do that without an Act of 
Parliamėnt ?]. 

Yes. ; P9 

Lord Buckmaster :—If your view is correct, all the discus- l 


sion as to the. ownership :0f the Vamsadhara river becomes . 


unnecessary. Everybody who uses the water whether it 
comes from a channel or from anything else will have to ‘pay for 
it, not because it comes from the channel but. because it is the 


property of the Government. g 


- That is my propositior. Government have contended! for 
centuries that they own the water, and Act3 of 1905 says soin 


so many words. The right of the English riparian owner to 
-have the whole flow past his land is inconsistent with the tight 


of Government, always allowed in India, to stop or dam or. divert 
the water. 


Even Act 7 of 1865 contemplated ownership ofjrunning water. 
A river is a natural stream. “‘ Natural stream” is defined in the 
Indian Easements Act, 1882, S. 7 Illustration. (i) (Explanation), 
“Stream” was inserted in S, 1 of} Act;7 cof 1865 after “riyep” 


Palit vi ' THÈ MADRAS Law jotkwat RiipoRtS. _. Ii 


to ‘diane that the body of water only “was ninda. not neces- 
sarily the bed or banks: The water belongs to Government quite 


irrespective of the bed of the river : Fischer v. Secretary of State 1. 


“Whether or not this was so before 1905, Act 3 of that year 
puts the matter beyond doubt.: It recognises the ownership of 
flowing and standing water. The ownership of flowing waiter 
cannot be shown to be. in’ any one else, so it must be in the 
Government. 


[Lord EEN :—But it must be assumed Appellants 
have acquired the right ‘to take water and if that, þe so the Act of 
1905 would not apply]. 


Easement rights do not destroy the right of property. Tull. 


the water is taken, the property in the whole is in Government. 
The right to take limits the owner’s right. , > i 


[Sir W. Phillimore :—The: whole cake is the Government’s 
the slice out of the cake must be proved. Government may be 
entitled to charge for the water even though the other man may 
have the right to take it.] 


Act 7 of 1865 applies whether or not the person taxed is 
entitled to take or could be prevented from taking. It was not 
till 1900 that the ryots were excepted. It was for this very 
reason that the proviso was inserted that the case should not 
apply when the engagement gave a right to take free of charge. 


When. the Act of 1865 refers to a river or stream belonging 
to Government, the right intended is the right not to the bed but 
to the paramount control, it is the right of administration. ` ` 


Three propositions were established by Pacoh@y, v. Bost etary 
of. State 1, 


J. Riparian owner cannot recover from Government with- 
out proof of damage. 


2 The rights - of Government are higher than those of 
private owners. - 


3. The rights of Government are irrespective of the right 
to the bed. 


Aki 





~ 14. (1908) I. L. R, 82 M. 141, ‘166-219 M. D. J. 1o. 
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Whenever Government controls, the e distributions the. „stream 
(tnk ko), ns “ belorigs to” Government.” ` 


i A es E ee ee 
s Sinde ‘he deseo sie appea: ies have, been two further’ 
cases on this very point: Secretary of State v. Janakiramayya 1, 


_ on appeal’ from the judgreni dagan at 37 Mad. 323 and Secre- 


tary of State'v. Maharaja of Bobbili 2. í ; 8 

g SO Parmoor : :—'The Act of 1905 ‘recognises, ganêp of. l 
flowing water in privaté hardsas well as in those of Government. , 
It may give nen nen a nant su De to oe existing rights of ` 


private individuals]: 


ta 


“Flowing water in a aa Ha may conceivably. ‘be 
granted by Government to a private person : Lord’ Fitzhardinge 
v. Purcell 3.: But ih-India; excepi by ‘grant ftom Goyerniment, 
there éan be‘no-such ownerchip i in private persos, 


[Lord Parker :—If thz right to use the water depends upon ; 
ownership, there-is no reason why it should not pass under the 
grants. I put it on the ground of prerogative right. In: India it is 
the duty of the Govérnment to control the disttibution of water. | 


[Lord Buckmaster :—'There is no authority on the construction 
of S:2-of Act.3 of 1905; but if it does.not vest the property of. BON 


Jing! water in the Government, what does it mean ?]. 


“1 submit it is “conclusive. i 


Lord Parken —It Government’ S: „tight were a matter of , 
ownership, it could pass by the grant—if of prerogative, it could 
not : your position may ‘be batter if it were not a matter of amii 
ship], ©" : wb Ss 4 NA MB b y 

If on the proper construction of the Act the ownership of ‘the 
flowing water in the river is confined’to'cases "where ‘Government : 
owns the bed, then on the evidence three out of the four ‘chan: ` 
nelé:in question took.,off, from points where the „river was on 
Government land. dye Bie as ate ya 


13 Asto the'alleged . engagement by,..which the: :zemindars are 
said to be ‘protected, it is material to consider the original: frame. of. 
Act l of 1865. PTRA the poas was charged « on yola although 


Uf. 





1. “(1915) 29 M. L. J. 889 (F. 3.) _ 2. (1916) SUM. L. J. 168. 2” 
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they were entitled to Water. By er revenue sytem ‘of Madras, 
the tas. is imposed’ on the uker! of the Water, whether ‘that user is 
of right ór not, ‘unless the land’ falls -within ' the seoond provigo 
to 8:5 7 — Baden Powell’s' Land tenures, Vol. 57 ee 


sibs 
Nk 


“Tt follows that ihe npagemeni of Government with the 


zemindars, which excepts them from . liability to pay cess, must 


be an engagement to` give water free of tax. “The péishcush being 
fixed, the zemindars were in the same position, for all timè as r yot 
are for the period between settlements. “The meagtixe’ of | their 
user miist be the same. My submission is: “that Government’ have 
to ‘supply free so much and no more watel ‘as Was ‘supplied! ‘at the 
time of the permanent’ ‘settlement. ` "The: peishcush ‘fixed ` at the’ 
permanent: settlement ' represented the ! ' assessment due -for only 
one crop : it does not exempt the zemindar from water: tate in! 
tepen of the second crop,” 7" res 


“ELord Parker :—if'the tax was fixed on thè | produce of! one 
crop then any new crop that came in after the permanent settlé- 
ment would not be assessablé: -Tf your ‘constriction of Act 7 of 
1865 would make it violate the permaneiit settlement that: is‘ 
very strong reason for adopting ariother construction. | 


a at 


“In, Secretary y of. State v, “Perumal Pillai 1, the claim -© 


of Government to levy water rate in respect of a second crop | was 
disallowed only because the water-came from the zemindar’ s own 
tank : the judgment recognised however that thé cess would be 
payable | ‘if the water were. shown to belong “to “Government. In 
the. present case the water. was supplied, from a, Goyernment source. 


: [Lord Buckmaster :-=The permanent enna is ee ‘the 
object of ensuring the ‘best’ pen use’ of‘the land}: - TERNE 


A ‘ 
TD unt ve 4 DAB LU MIN, 


Yes,. in 2 limited sense. 


| [Lord Buckmaster =I should, say, in an unlimited 5 sense. that 
is what’ it was for. Hist you find, all sorts “of things exempted, 
ê g: professional income : then’ ‘yon get ‘the man ‘encouraged to 
increase, cultivation and promised that, his profit shall ‘not by any 


meéans be’ “takèn away ‘Now you “seek: to! tax the means 8 by n 
bê ape thë PNRA Geog z Sar 


on vy 





tee a NAK 


TE = 
at 1 ER ae 2oe „Epen 





1 (3900) LL. E. abi 279, 288. 


1 vs 

P. ©, 
pnm 4 
Kandukuri 
Balasurya. 
Prasadba 

Row 
wr Beta! 
Secretary, .of 
State for 

India. 


P. C. 
Kandukuri 
Balasurya 
Prasadha 

ne ‘ 


Secretary of 
Stata for 
India - 


154 THE MADRAS LAW JOURNAL REPORTS. [vOL. XXXII 


Yes : there are concarrent findings of fact. 


[Lord Buckmaster :—The findings are that thére is ‘more 
irrigation, not that more water is taken. The two are totally. 
different. Your case is that he is using the water for.a “more 
extended object : it does not in any way: depend on thie volume of 
water. ] l i 
There was more land irrigated, and more water used for 
irrigation. The question ie what irrigation they had, not what 
was-the volume of water flowing through the channels. 

Even allowing that taere was an implied engagement in 
the sanads ‘that the zemincars should have water for further 
cultivation there was no-such engagement that they should 
have it free of charge. There is not express exemption from 
future taxation. 


[Lord Buckmaster :—According to you this land has never 
been éxempt from taxation ; but Government have not thought fit 
to levy the tax. ] 

- ‘There is no evidence that the lhoh at the settlement of 
the Northen Sarkars in 1893, was fixed soas to include future 
extensions of cultivation. It, was fixed on the produce, and was a 
share of the produce. (Reference, was made to the Fifth Report, 
p. 6 and to the Instructions:to Collectors, No. 17 in Appendix 18 
to that Report). 

' The onus is on a person claiming under a sanad to show that 
any land is included in it, and he has to show that the land has 
been assessed. Canals were never assessed. The permanent 
land tax did not include free of-charge any water that wis not 


“being delivered at the time of the permanent settlement. ' The 


tax was calculated on so mach wet land and so much dry—pos- 
sibly on so much land with second crop. 

The sanad certainly does not include the bed of the river and 
probably does not include the channels: The onus is on the other 
side to show that it does. Maharaja Jagadindra Nath Roy v. 
Secretary of State 1. aa E i 

The zemindar had no title prior to the permanent settlement: 


- and it was only those lande which were revenue bearing at the: 


time of the settlement which were confirmed to him : there Was 
no conveyance. , ; i 
1. (1909) L. R. 830 L A, 44, (52)=I. L. R. 30 C, 291, 
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_ [Lord Buckmaster:—The whole point of the permanent settle- 
ment was that the zemindar might improve his land and increase 
cultivation, without paying more. To make dry land wet may be 
equivalent to taking i in fresh land. G 

The water cess does not come under the head of land tax at 
. I admit that for current wet land it would be double taxation 
jit on the cess, but it is not so with land hitherto dry. 


>- [Lord Buckmaster :—But. the potentialities of the dry 
may have been taken into account. There was to be no increase 
in the fixed jama, whatever change or improvement took place. 
You do not tax the water, you tax irrigation by the water : there: 
fore you tax the land.] - 
[Upjohn, K. C.:—The tax is in terms levied on the land:] 


It is a perfectly new form of taxation. The land tax is 
assessed on the produce : it was taken on the produre of each year. 
The water rate is distinct. 


In so far as the inam lands are concerned, appellants sue as 
inamdars, ‘not as zemindars. Inam lands were excluded from the 
permanent settlement : they are outside the zemindary. The 
Governmént or previous sovereigns had parted with the inam 
lands, and their only interest was'that they were owners of the 
quit rents. A channel within an inam grant will not belong to 
the inamdar unless specially granted dalanan Pandara 
Samadhi v. Secretary of State 1. > 


[Lord Buckmaster : The judges there say the channels were 
not granted but the wells were : I cannot see it myself. Possibly 
it may be that an inam grant leaves Government the reversion, 
and i in me case of zemindari nothing is left]. 


Ifa river belonging toGovernmert only means so much of. 


the river of which Government owns the bed, I am still within 
subsection (a) of 8. 1 of Act 7 of 1865 as to three of the channels 
which all take off where Government owns the river bed. The 
case of the Mobagam channel is different. In England the law 
is that half of the-bed of the river passes by a grant of the 
riparian land: Non constate that ‘this i is so in India. 

[Upjohn, E.¢. :—referred to the pleadings. This point i is not 
open to them, no issue was raised and it is a question of fact, | 

1. (1905) I. Is R. 28 Mad. 589=15 M. L. J. 251. 
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pi deperids on the” presumption that half “the bed belongs to 
the riparian owner : that i is a question | of law. “It has ` never been 
laid down that such a presiiinption applies to India. In the case 
of big rivers grave doubts as to its application were expressed by 
Lord Hobhouse in Sribalasu- Ramalakshmamma v. Collector 
of Godaveri 1 and the ‘subject is discussed at length in Srinath 
Roy v. Dinabandhu Sen, 2, where Lord Sumner doubted whether 
English: law was applicable to rivers generally. `I submit “that 
it does apply and that it-is not proved against me that the bed. 
of .the river does not belong to Government even ‘where _the 
Mobagam channel breaks off. 


Richards, K. C. follow2d:—The Government gave a user 
limited in extent. ‘The -sett.ement of-the Northern Sirkars: is, 
described in Baden .Powell’s Land Systems, Vol. 3, pp. 6, 7, 17, 
128., -The purchasers of: heveli lands were not in the position -of 
the Bengal zemindars. In Scuthern Madras there were no zemin- 
dars, (?) and the attempt to create them failed. Hence,the ryotwari 
system was introduced, uncer which the individual ryots | were 
settled with. The settlement with the zemiindars in the Northern 
Sirkars was on the same principle.. The sanads.given to them, 


_ were not a grant of full water rights (Reference. was made to the 


Standing Orders of the Board of Revenue (1913, Vol. 1). >- 

. The evidence shows that Appellants have used more ‘water. 
than they did in the past. There are concurrent findings to this 
effect. Further, the matter is one as to which they have special 
knowledge, and ‘the burden of proof is on them.—Indian Evidence, 
Act (T of 1872) 8. 106. i i i 

“As to the inamdars, the rights of fie kani cultivator were, 
not affected by the permanant settlement with the zemindars, 
Begalan 4-of 1822. ‘If, therefore, the indridars rely upon: any 

“engagement? it must be an engagement made not rak the: -permg: 


- nent;settlement, but at that d 1888. -^ - J Uing 


tS art a ai ES A 


ont Upjohn; E, Ci; replied. site 4 
r Their Lordship’: 8 judgment’ was delivered “Gay 3, 1917) by 


“Lord Parker of. Waddington :— These are , consolidated 
appeals from & decree of the Eigh Court of Madras, dated the 9th 
September, 1910, and” made i in three’ “dictions, in each of ‘which 
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Kandukuri Maha Lakshmamma (who has, since died. and ig now, 
represented, by the ‘appellants) was ‘plaintiff and the Secretary of 
State for India was. defendant. The plaintiff sought, in each. 
action to recover from the Secretary | of, State monies „paid, ‘under 
protest i in respect of water cesses which the Government, of, India 
had levied under the Madras Act No. VII of 1865, as amended by 
‘the Act No. V of 1900. The point to be determined was the right 
of the Government to levy these cesses. The cess the subject- 
matter of the first action was levied in respect ‘of water used foi 
the second crop on zeraiti lands, part of the’ estates of Urlar and 
Devadi, of which the plaintiff was owner.” Devadi_ ‘was origiitally 
part of Urlam, pr is hereinafter included in the expression “the 
Urlam Estate” or “ the Urlam Zemindari. ” The cess the’ subject 
of the sécond ikon was levied in respect of water used for (1) the 
first crop on so much of the irrigated zeraiti lands belonging to 
the Urlam Estate as the Government alleged tò be in excess of the 
_ atéd-sd irrigated at the time of the permanent ‘settlement ; (2) the ` 
first évop on so much Of certain inam lands situate within’ thé 
Urlam Estate, and of which the’ plaintiff was the inamdar, as the 
Government alleged ‘to: be in excess‘ of the mamul or customary 
wet at the dates when such inam lands were respectively originally 
granted òr subsequently settled ; (3) the ‘second crop on the ‘whole 
of such inam ldnds. .The cess’the subject of the third action was” 
levied in respect of water used both on zeraiti ‘and’ inam’lands for 
all the purposes above mentioned with respect to the cess the’ 'sub-“ 
ject of the second action’ It may be mentioned that the plaintiff 
succeeded in the High Court on the“ issue'as to the Government’ sf 
right to levy a cess in respect of water used for thé second crop on 
„all the inam ‘lands except’ those” situate i in the ‘Village of Venkatii- 
puram: “The Government has ‘nob appealed to His Majesty ` in 
Cóüncil, ‘Tt would seem therefore that- the -quéstions® their Lord- ' 
ships have to decide are‘ the following : First: “Is thé” Government 
i entitled. ‘ander the Act to levy a cess for water ‘used for the second . 
crop. ‘on’ zeraiti lands ‘parcel’ of ‘the ‘Uriam Estate i ? Second : “The” 
same question as to iam lands in’ “thé village ‘of Venkatapuram. 
Thar: ‘Ts the Government ‘entitled’ “under the, ‘Act to levy a. cess 
for. water, used ‘for the first crop on 50 ‘much of’ the zeraiti “lands 
parcel. ot the Urlam Estate i as aay’ b ‘be i in excess ‘of the area ‘of such 
lands irrigated ‘ab “the time of ‘the “permanent ‘settlement 4 2 
Fourth | ‘Is’ the Government entitled ‘under ‘the, “Act to levy, a 
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cess for water used for the first crop on so ich of the inam 
lands within the Urlam Estate as is in excess of the area of 
such lands irrigated at the respective dates when these i inam lands 
were originally granted or subsequently settled? In order to 
answer these questions their Lordships must, in the first instance, 
examine ‘the provisions of the Act itself. 


‘The Act is intituled “ An Act to enable the Government to 
Levy a Separate Cess for the use of Water supplied for Irrigation 
Purposes in certain Cases.” It recites that in several districts of 
the Madras Presidency large expend ture out of Government funds , 
has been and is still being incurred in the construction and. 
improvement of works of irrigation and drainage to the great 
advantage of the country and of proprietors and tenants of land, 
and that it is right and prope= that a fit return should in all cases 
alike be made to Government on account of the increased profits. 


-derivable from lands irrigated by such works. By S. 1 of the Act 


as amended by the Madras Act, No. V of 1900, it is provided 
(inter alia) that whenever water, is supplied or used for purposes 
of irrigation from any river, stream, channel, tank, or work belong- 
ing to or constructed by Government, it shall be lawful for the 
Government to levy at pleasure on the land so irrigated a separate 
cess for such water, and the Government may prescribe the rules 


‘under which, and the rates at which, such water cess as aforesaid 


shall be levied, and alter and «mend the same from time to time. 
Then follow two provisoes, the first for the protection of zemin- 
dars, inamdars, or any other Cescription of landholder not holding 
under Ryotwari settlement ; and the second, for the protection of 
landholders under Ryotwari settlement. Under the, first proviso, 
where a zemindar, inamdaz, or other landholder not holding under 
Ryotwari settlement is, by virtue of engagements with the ' 
Government entitled to irrigation free of separate charge, no cess 
under the Act is to be imposed for water supplied to the extent of 
this right and no more. Under the second proviso, no cess is to | 
be levied under the Act in respect of land held under Ryotwari | 
settlement which is classified and assessed as wet unless the same 

be irrigated by using, without authority, water from any source ` 
thereinbefore mentioned and such source is different from, or in 

addition to, that which has been assigned by the Revenue authori- 

ties or adjudged by a -competent Civil Court ‘as the source of 
irrigation of such land. 


` 
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. It cannot be denied that, with regard to the true meaning 
and construction of this Act, various difficulties arise. In the 
first place, it might have been expected from the ‘recitals that 
the cess which the Government is authorised to: levy would 
have been confined to a cess in the case of land irrigated from 
works constructed or improved -by Government and would have 
been in some way proportional to the extra profits derivable by 
reason of such irrigation. But this does not seem to be the effect 
of the first section. The amount of the cess ig discretionary and, 
as a matter of fact, it is levied on the basis of the area irrigated, 
irrespective of actual or possible profits. “Moreover, it appéarg to 

-be leviable whether the Government has or has not spent money 
in constructing or improving the source from which the -water is 


‘supplied. If, for example, a riparian owner irrigates his land with - 


“water derived from a river or stream of which’ it can be truly said 
‘that it is a river or stream belonging to the Government, a cess 
would appear to be leviable even though the Government. had 
never spent a single rupee in improving he source of supply. If, 
in order to avoid this result, reliance were placed on’ the first pro- 
viso, the question would arise whether it were possible to imply 
some engagement with the Government arising out of the natural 
or prescriptive right of the riparian qwner. | e 4 


In the -next place, if is by no means easy tosay what is 
meant by river'or stream “belonging to the Government.” The 
same expression in an Act of the United Kingdom would probably 
connote a Government ownership of the bed or the. banks of the 
river ; but it is quite possible that the law of the Madras Presidency 
recognises some proprietary right on the part of Government in 
the water flowing in rivers and streams. The law of the Madras 
Presidency as to rivers and streams certainly differs in some 
respects from English law (Fischer v, Secretary of State for 
India 1), Further, the Madras Act, No. III of.1905, appears to 
enact that (inter alia) all standing and flowing water, not the 
property “of private individuals, is the property of Government, 
but subject to the natural and easement rights of other land- 
holders. If this section be relied on, it is a nice problem whether 
a riparian “owner, who is . exercising -his natural or prescriptive 


right of, taking „Water from a natural stream for purposes of 
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irrigation, is taking water from.a stream belonging to the Govern- 
ment within the meaning of the Cess Act? If he is, the natural 
and prescriptive rights of riparian owners are seriously diminished 


-by the Act and, where the Government have not expended 


money in improving the natural stream, apparently without any 


. sort of guid pro quo. 


Lastly, it is by no means easy to decide as to the class of 
case which the first proviso is intended to meet. Their Lord- 


‘ships cannot accept the contention that the proviso applies 


only where there is an express contract that the supply to 
which the person claiming the protection of the proviso is 
entitled shall be free from anything in the nature of a future 


tax. It is enough, in their Lordships’ opinion, that the person 


relying on the proviso’ shall show an engagement between. the 
Government and himself or his predecessors in title by virtue 
of which he is, in fact, entitled to water for irrigation (1) from 
the source from which he is actually irrigating his . lands ; (2) to 
the amount of water actually used for such. irrigation ; and (3) 


without being subject to a “ separate charge” for such: irrigation. 


But there is a difficulty ir arriving at what.is the meaning of the - 
expression “ free of separate charge.” A provision that the person 
relying on the proviso must prove-that he is already being charged 


-for the supply would be intelligible, for in that case by the impo- 


sition of a cess, he would be-charged twice for the same thing. 
But this is not .what he. has ta prove. -Indeed, he has to prove 
the contrary. He must prove either that heis not charged 
already for the supply, or that.the charge, if any, is not a Bapa 
charge” .. Ao 

Their Lordships think that the veal gin of the p proviso may 
be found in the following sonsiderations : The cess under the Act is 
leviable on the land which is irrigated. It'is thereforein the nature 
of a land tax, and’ by S. 2'is recoverable in the’ same manner as 
arrears of lahd revende.: Now the permanent land settlement in 
the Madras Presidency (as in the Presidency of Bengal) proceeded 


„on the footing that, whatever may have been the interest of .the 


zemindars and other landholders prior to the British occupation, the 
Government would grant to them and their heirs “a permanent pro- 
perty in their land forall t:me to come, and would fix for ever a mode- 
rate assessment of public revenue on such lands the amount of which 


| should never-be liable to be. increased under any circumstances, 
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(See.Section 1 of Madras Regulations No. XXV of 1802.) The ‘ 


Government, therefore, came under an obligation not to raise the 
jummia, or ás it is- sometimes called, the peishcush, fixed at. the 
permanent settlement in respect of the lands then granted. Under 
these circumstances the Government could not impose a cess for 
the use of water the right to use which was appurtenant to the 
land in respect of which the jumma was payable without in fact, 
if not in name, increasing the amount of such jumma, and thus 
committing a breach of the obligation undertaken at the time of 


the permanent settlement. Ifthe right to use the water was’ 
paid for separately the case would be different. The existence of 
8 separate charge would show that no payment for the use of the . 


water was included in the jumma, and the imposition ‘of a water 
CESS, though it might increase the separate charge would not 
increase the jumma. Its imposition would not be a breach of the 
Government's obligation., 


`- That the object of the first proviso was to safeguard the obliga- 


tion not to increase the jumma is borne out ‘by a consideration of 


the second proviso. The incidents of Ryotwari tenure are governed 
‘by custom, and include a right. to receive from the owner of the 
soil (whéther-the Government ‘or a private individual) a supply of 
‘water sufficient for the irrigation of the mamul wet lands 
comprised in“ éach- holding. The owner of the soil is, on his 
part, entitled to his. customary share in the actual produce. It 
has, however, long been ‘the practice on Government. ‘estates 


to make periodical settlements with the Ryots whereby the 
Government’s share -in- the produce is commutéd for a fixed - 


annual payment, in assessing which the wet lands are separately 
classified. The annual payment is incapable of increase during 
“the. period for which the settlement. is made. It is paid (inter 
` alia) for the Ryot’s right to water for irrigating his mamul wet 


‘lands, ‘and would be increased-if a new cess were imposed for this . 


supply. ‘The’ second proviso seems to be intended to provide 
against this result. ; 


. Their Lordships therefore conclude that whether i or not there 
_are other possible casus which the first proviso was intended to 
meet; it at least covers the'case of engagements with the Govern- 
ment arising out of the permanent settlement. ‘If ‘by virtue of 
such settlement a zemindar i is entitled to take and use Water from 
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which he pays a single jctmma or peishcush,no cess can-. be 
levied under the Act in respect of the water which he. is’ 
so entitled to take and use. 4 i 
O. ; 
The Ailine claim the benefit of the first proviso, relying 
mainly on, the engagement with the Government constituted 


by the permanent settlement of the Urlam Estate, butas to 


the inam lands in some Gegree also on engagements arising out - 
of the inam grants or subsequent inam settlements. Obviously if ` 


‘right is, part of ‘or appurtenant to:the property in respect of, 


their claim “be well-founded the appeal must succeed on this ` 


ground alone, and it will be ‘unnecessary for their Lordships to - 
deal with the ‘other questions‘ which have been argued. Their 


Lordships therefore ,propos?, to consider in the first instance | 


whether, and to what: extert, the appellants are ‘within the ‘first’ 


proviso. That they are tocome extent within the proviso was ‘ 


admitted in the Courts below,, and was not really contested before 
their Lordships’ Board. The resporident’ s contention was a 
this: The appellants, he said, may well be entitled without - 


separate charge to certain , water rights under the. permanent ` 


settlement or in respect to inam lands under the inam grants or , 


subsequent inam settlements. but those rights must in all cases be , 
limited by the mamul prevaiing when the particular settlement : 


or grant relied on was made. +The. mamul did not extend to, a 
second crop.on any of the zeraiti lands in the Urlam Estate or to- 
the inam lands.in the village of Venkatapuram, nor did it extend , 
to any wet land which was not mamul wet at the date of the 
settlement or grant on which reliance is placed.: The Government 
has: not charged cess for any water taken or used in accordance 
with the mamul. If they have done so they will refund the 
amount so charged; but they claim the right to charge cess for 
water taken in excess of the mamul whether for. the second crop 
on mamul wet land or for any crop on land in excess of the mamul 
wet, This contention depencs for its validity on the true effect of . ; 
the particular settlement or grant upon which reliance is placed, 
and the true effect of ‘such settlement or grant depends upon its 


terms taken in connection with the circumstances existing when . 


it was made. Their Lordships will first consider the effect of the 
permanent settlement of the zemindari or estate of Urlam,. Bet 
will, postpone for the present ell. questions. as n the inamg,, “i 


` 
e 


Sik 
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“The Urlam ‘Estate’ Had id ‘Separate existence - prior to the 
permanent settlement. “Till thén‘it was part of a larger district 


consisting of (1) haveli lands and (2) lands belonging to a religious 
community of Brahmins known as the Agraharam, such last-’ 


mentioned lands being held under inam grants. This district 
was bounded in part by the River Vamsadhara, and some time 
prior to the, permanent settlement extensive works had been 
carried out for the purpose of supplying the district with water 
from the river. These works included four main channels known 
as Jalmour, Polaki, Lukulam, and Mobagam. , The first three 
appear to have been cut by one Ramaradhanulu, a member of 
the Agraharam, who was also a renter under Government of the 


whole or the greater portion of the haveli lands within the district. 
The origin of the .Mobagam channel is lost in. , obscurity. Each 


channel derived its water by means of weirs and sluices from the 
River Vamsadhara, and the water was distributed throughout the 
district: by means of branch channels and subsidiary -channels 
ending in many instances in village tanks or reservoirs. The 


prosperity of the district depended toa great extent on the supply ` 


of water’ thus obtained. 


In 1802 the Bagan proceeded to carve out of this district . 


four estates or zemindaris, subsequently. known as J almour, 
Nagarakatakam, Urlam and Polaki, and to assess the permanent 
land‘ revenue or jumma to be paid for each estate. Having as- 
sessed the permanent jumma the Government in J uly 1803 caused 
these four estates or zemindaris to be put up for public auction, 


At the auction all four estates were sold. It appears that in the 


advertisement announcing the sale particular attention was called 
to the fact that the village tanks or reservoirs had been repaired 
or improved for-the benefit of purchasers, and particular stress 
laid on the benefit which thecountry would derive from the 
improvement of the-properties offered for sale. In due course after 
the sale each purchaser obtained a sanad, but none of these sanads 
is now forthcoming. The corresponding. kabuliyat in the case of 
the Urlam Estate is, however, in evidence. It refers to the Urlam 
sanad, the terms of which must have corresponded in all material 


‘particulars with those of the. kabuliyat. Their Lordships see no- 
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The Urlam kabuliyat joes no; mention any water rights. 
It does not even refer to she existence of main or branch or 
subsidiary channels or of tke tanks or reservoirs in the several 
villages. It mentions the advantages likely to accrue to the 
zemindar and his people by the public revenue being put on a 
permanent foundation, and is refers to the jumma, payable for 
the zemindari asa permanert annual tax, of which no increase 
can be ever made, whatever changes or improvements the interests 
or pleasure of the _zemindar may lead him to introduce in his 
zemindari. It contains also an agreement by the zemindar to 
enter into engagements with his ryots in manner provided by 
S. 14 of the Madras Regulation XXV of 1802, and to en- 
courage such ryots to improve and extend the cultivation of the 
land. Subject tohis observing the conditions of the kabuliyat, the ` 
zemindar is authorised to hold the zemindari in perpetuity for 
himself and his heirs.’ 

Their Lordships regret shat they have not been, supplied 


with a map or plan showing tre boundaries of the four zemindaris, 
the subject of the auction sale, their position with regard to each. 


other, and the extent to whith the four main channels with 


their numerous branches or subsidiary channels lay within the 
boundaries of each. estate. Js appears, however, to be common 
ground that the four zemindaris together comprised all the 
haveli lands within the district, including those contiguous to the |, 
river Vamsadhara, together with the head sluices of the four | 
channels, and, if the principles of Engiish law governing the grant | 
of land bounded by a stream o7 river be applicable in the Madras 
Presidency, they comprised also the river bed usque ad medium ' 
filum and the weirs by whick water was diverted from the river. 
into these main channels. 


. Three of the four zemindaris, namely, J: almour, Nagara- 
katakam, and Urlam were sold in 1809-10 in order to raise arrears 
of land revenue. Two ọf them, namely, Jalmour and Nagara- 
katakam were bought by tke Government, and thenceforward 
became Government land subject to ryobwari tenure. The third, 
namely, Urlam, was bought at the same time by the plaintifi’s 
predecessor in title. The slu:ce gates of the Mobagam channel 
were -admittedly in the Urlam zemindari. .The sluice gates of the 


.Polaki channel were originally in Urlam, but appear to have been 


removed about 1824 to the Government village of Parlam, which: 
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would thus seem to have been within Jalmour or Nagarakatakan, 
for the Government did not acquire the Polaki zemindari till 1853. 
The sluice gates of the Jalmoir channel were admitied)y in the 
Jalmow zemindati; these of Lukulam are now admittedly cn 
Govesnment lands, but it is impossible to determine on the evidense 
in which zemindari they were comprised at the permanent settle- 
meni. They were certainly not comprised in Urlam. 


The Jalmour main channel does not pass through any 
village in the Urilam zeroindari. From it, however, some 
130 acres of Uviam derive their water supply either by regu- 


lators.in the main or branch channels, or by subsidiary channels - 


through the estate, ending in one instance at least in a villaze 
tank. The Jalmour channel also now irrigates some 6,030 
acres of Government land and some 1,100 acres belonging to the 
Agraharam. The Lukulam, Polaki and Mobagam main. channelg 
all pass for considerabie distances through the Urlam zemindari. 
Liukulam now supplies water to some 1,000 acres of Urlam land, 
gome 500 acres of Government land, and some 2,500 acres 
belonging to the Agraharam. Polaki now supplies water fo some 
500 acres of Uriam, some 10,000 acres belonging to the Goera- 
msni, and some 1,500 acres belonging to the Agraharam. Moka- 
garn now supplies water to some 3,500 acres of Urlam and some 
500 acres of Government land. No doubt most, if not all, of the 
Government lands now supplied with water from these fcur 


channels were originally comprised within the zemindaris of © 


Jalmour, Polaki, or Nagavakaiakam. Moreover, though the azea 
of land under each of the four channels may have increased since 
the permanent’ séttlement, the general purpose which eack chan- 
nel served at the date of the permanent settlement can, in tkeir 
Lordships’ opinion, be properly imferred from the facis as tiey 
now exist. TE ss 


Before proceeding further, it may be useful to summarise the 


conclusions arrived at by the Subordinate (District ?) Judge and the 


High Court respectively. The Subordinate {Disttici ?} Judge’ held 
that the Vamsadhara river was nota river belonging to the Govern- 
ment within the meaning cf the Cess Act. He held, however, thet 
the head sluices of the Jaimcur, Polaki, and Lukulam chanrels, 
with the initial. postions of the channels themselves, belarged 


to-Governmént, and must be looked on as the source of supply of. 
“water for the lower portions: af the whole system of irrigasion. 
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dependent upon them, and it was- immaterial” that parts. of these 
main channels, or the branzh or subsidiary channels leading 
therefrom, or the tanks or reservoirs in which some of -the 
‘subsidiary channels ended, belonged to the owners of the villages 
through which they passed or in which they were situate. He 
held further that the rights cf the owners of these _ Villages were 
confined to using the water in the main branch and subsidiary 
channels and tanks or reservairs for the. purposes for which the 
same had been used at the time of the permanent settlement, 


. They could not, therefore, witrout ths consent of the owner of the 


head sluices and the initial portions o? the channels, lawfully use 
the water for a second crop unless second crops were within the , 
then existing mamul, or extend wet cultivation beyond the area of 
the then mamul wet. On the other hand, he held, with regard 
to the Mobagam channel, that its head sluice and its initial por- 
tion did not belong to Government but to the owner of the Urlam 
zemindari, who had an unlimited right to the use of the water in 
the channel subject to the mamul rights of others. These find- 


‘ings appear to involve‘the fcllowing propositions :— 


First —The effect.of the permanent settlement was to vest 
the head sluices of the four channels, the channels themselves, 
and all branch and subsidiary channels and tanks or reservoirs 
in the zemindars, through or within whose zemindaris the same 
respectively passed or were situate. 


Second.—The zemindars who thus acquired the head sluices, 
with the . initial portions of the channels themselves, became 
entitled to take into the channels from the river as much water 
as they chose, subject only to the rights of lower riparian owners 
on the river, and as little as they chose. subject to the obligation 


` to send down each channel sufficient water to satisfy the mamul 


rights of persons entitled to water frcm the system supplied by 
each channel. en 


Third:—If the owner of.ths head sluice or the initial portion 
of any channel sent down more water than would satisfy those 
mamul rights, the proprietors of other parts of the channels or of. 
the branch or subsidiary channels or the tanks or reservoirs were 
not entitled to. make use of the surplus, or if they were entitled to. 
make use of the surplus, :were . not: so entitled..by virtue-of the. 
sanads granted-at the permanent settlement... ec 22... 


- 
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Fourth.—It was merely the accident of the Government 
having subsequently purchased the zemindaris of Jalmour, Polaki, 
and Nagarakatakam which in any -way brought their powers under 
the Cess Act into play. Had those zemindaris still existed’ in 
private ownership, each of these channels would have been pre- 
cisely in the same position as the Mobagam channel. 


The High Court disagreed with the Subordinate J udge on 
the question as to the Vamsadhara river. They held that it 
belonged to Government, and must, for the purposes of the Cess 
Act, be looked on as the source of supply of the whole system of 
irrigation dependent on the four main channels. They agreed 
with the Subordinate Judge that the effect of the permanent 
settlement was to vest the head sluices, the four channels, and 
all branch and subsidiary ‘channels, and the tanks or reservoirs, 
in the zemindars, through or within whose zemindaris the same 
respectively passed or were situate. They held that the water 
rights of the owners of the head sluices and the initial portions of 
the channels, as of all other persons entitled to water from the 

system supplied by these channels, were confined,to the mamuls 
at the date of the permanent settlement, and that the Government 
could therefore charge water cess in respect of water used in 
excess of the then mamul, either for a second crop where no second 
crop had been customary, or for irrigating land in excess of the 
original wet area. These findings appear’ to involve the proposi- 
tions : (1) that the easements of taking water from the Vamsadhara 
conferred by the sanads were confined to taking sufficient water 
to satisfy the mamul rights, and’ (2) that, if- without objection 
from the Government, more water were taken, the proprietors of 
the various portions of the main channels, branch or subsidiary 
channels, or of the tanks or reservoirs, were not entitled to 
make use of the surplus, or if they were entitled to make use 
of the surplus, were “not so entitled by virtue of the sanads 
granted at the permanent settlement. 


In their Lordships’ opinion, there can be no real doubt that 
the Courts below were right in holding that the effect of the 
permanent settlement was to vest the channels, with their head 
sluices and branch and subsidiary channels, and the tanks ór re- 
servoirs, in the zemindars throigh or within whose zemindaris the 
same respectively passed or were situate. Às pointed out by the 
High Court, this would be in full accordance with the -policy 
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enunciated in the well-known Fifih Report. Indeed, no reason 
can be suggested for implying in favour of the Government any 
reservation of this system of irrigation. It is noi shown that the 
Government were retaining any of the land thereby irrigated. They 
were parting, or had parted, with (if not the whole), at any rate, 
the greater portion of such land. If they retained any, it would be 
enough to imply a reservation of water rights in respect of the 
land so retained. It is true that, on this footing, disputes were not 
unlikely to arise (indeed, they did arise) as to the relative rights of 
the several zemindars or their ryots. But the probability of such 
disputes is not sufficient reason for implying a reservation. They 
could not concern the Government, and were capable of settle- 
ment-by arrangement, or through the medium of the Courts, 
On the other hand, the reservation of the main channels and other 
works would certainly have raised questions as.to the Govern- 
ment’s liability for repairs œ otherwise. But, while agreeing in 
this respect with the conclusion of the ` Courts below, their 
Lordships do not think that such -Courts attached sufficient 
importance to that conclusion. in their opinion, the fact that 
the ownership of the channels and works passed under the 
several sanads is of the utmost importance in ascertaining the 
water rights thereby conferred. - 


Assuming that the Vamsadhara river belongs to Govern- 
ment, the case may be looked on in this way. The owner of a 
river and of contiguous land through which passes a channel con- 
structed for irrigation purposes and supplied with water from the 
river, grants the contiguous lana together with the channel. 
Obviously some right or easement cf taking water from the river 
must pass. The only question is as to the measure of this right. 
In their Lordships’ opinion, the right must be measured by the 
physical conditions, such as the size of the channel, or the nature 
and extent of the sluices and weirs governing the amount of water 
which enters the channel, and not by the purposes for which the 
grantor or his tenants have been accustomed to use water from 
the channel prior to the date of the grant. The water in the 
channels may never have been used by the grantor or his 
tenants at all, but it.would be absurd to hold on that account 
that no easement or right of taking water from.the river passed 
by the grant. The case would have been very different if the 
contiguous land had been granted reserving~the channel. In 


[s 
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that case if any easement passed, it would be an easement in ' 


respect of which the channel and not the river was the servient 
‘tenement, and if no water had- been or were being used by the 
grantor or his tenants, it may well be that there were no existing 
physical conditions by which the principle of continuous and 
apparent easements could be brought into play. In such a case 
no easement or right to use water from the channels would pass 
under the grant. io 


It follows from these considerations that the zemindar in 


whose estate the head sluices and initial portions of each of the 


four channels in question were situate obtained under his sanad 
the right to take water from the Vamsadhara (assuming it belong- 
ed to the Government) limited only by the size of the channel and 
the nature of the sluices and works by which water was diverted 
from the river into the channel. The Government could not 
complain if the amount of water. taken were within this limit. 
After the water was lawfully taken into the channel, the Govern- 
ment had nothing further to do with the matter; the subsequent 
distribution and use depended on, the rights inter se of the zemindar 
and others entitled to take water from the system supplied by the 
channels in question. 


It may be observed that the Government could not grant 
the zemindaris otherwise than subject to the customary rights 
of the ryot cultivators and the rights of all holders of inams 
under existing inam grants. The zemindars in whose favour 
the sanads were made took therefore subject to those rights. In 
other respects the rights inter se of the several zemindars 
under their sanads would, in their Lordships’ opinion, be analog- 
ous to the rights of upper and lower riparian owners on & 


natural stream. ‘ach would be entitled to have the full’ 


supply taken into the main channeis. Hach would be entitled 
to make use of the water in any channel through his own lands 
or in tanks or reservoirs in villages within his estate, but in 
exercising this right each would be bound to have due regard 
to the existence not only of the rights of the ryots and inamdars 
_ in the lower portions of the irrigation system, but to the rights 
similar to his own of the other zemindars in whose estates any 
portion of the system was situate. Further, each zemindar 
might be entitled to take water from a channel or branch 
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channel in the estate of the others if at the time of the settle- 
ment and on the principle of continuous and apparent easements 
circumstances pointed to the intention to create such a right. It” 


` follows that each zemindar could (subject as aforesaid) legally 


authorise his ryots to use water to the use of which he was. 
himself entitled for the growth of second crops on` their hold- 
ings or for increasing the area of land within their boundary 
for the time being under wet cultivation. In taking advantage’ 
of such authorisation the ryots would be entitled to rely on the 
engagements with the Government arising out of the permanent 
settlement to the same extert as the zemindar himself. All these 
zemindari rights would moreover arise under and be dependent 
upon engagements with the Government embodied in the sanads 
granted at the permanent settlement, and payment for them would 
be included in the jummas. 


Assuming, on the other hand, that the river Vamsadhara 


“does not belong to the Government, the right of taking water 


from it into each of the four channels could not depend on any 
easement created by virtue of the permanent settlement. It 
would depend in part upon the natural rights of riparian owners 
and in’ part on prescriptive rights existing at the date of, and 
passing under, the sanads, or acquired since the sanads were 
granted. Moreover, in the case of these prescriptive rights, it 
would be the lands of the lower riparian owners and not the river 
itself which would constitute the servient tenement. The Govern- 
ment would have even less interest in the amount of water taken 
into the channels than if thə river belonged tu it and constituted 
the servient tenement. Tae rights inter se, however, of the 
grantees of the four zemindazis would be, for all practical purposes, 
the same. The rights of the proprietor of Urlan under his sanad 
could not in any case be affected by the subsequent purchase by 
the Government of the three other zemindaris. 


The construction of the sanads in the way their Lordships 
construe them has the advantage of being: in ample accord 
with the known policy and objects of the permanent settlement. 
The uncertainty as to the ownership of the soil and the hability 
to arbitratory and varying assessments to the land revenue had 
(to use the language of Regulation XXV of 1802) “ obstructed the 


progress of agriculture, population, and wealth.” The policy wag 
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to encourage such progress, and accordingly we find in the Kabuly- 
at of thé Urlam Estate (which -is “admittedly 'a common form 
. Kabulyat) an undertaking by the zemindar to encourage his ryots 
to extend and improve the cultivation of the land. The same 
point is emphusised in the advertisement for the sale at which the 
zemindaris were sold. In this part of India, water is essential for 
improvements in agriculture. These facts coupled with the actual 


grant'to the zéemindars of the channels, branch channels, and. 


works, constituting an extensive system of irrigation which must 
have been created for the benefit of the lands comprising the 
several zemindari estates, manifests, in their Lordships’ opinion 
an intention that the water therefrom should be used to the utmost 
extent for the purpose of improving the estates, and increasing 
the population or-wealth of the district. On the construction of 
the sanads adopted by the High Court, water could not properly 
be used for any such purpose. Indeed, though the channels, branch 
channels, and works constituting the irrigation system were includ- 
ed in the grants, no right to use such system passed at all. For 
the grants were necessarily subject to the existing rights of the 
ryots and inamdars, and according to the decision of the High 
Court it was only in respect of these rights that any water could 
bė used from the system. 


Both the Courts below appear to have arrived at the con- 
clusion that the water rights which passed by the sanads were 
limited by the mamuls at the permanent settlement for the follow- 
ing reasons: The assessment of the permanent jumma in the 
case of each zemindari was arrived at on the basis of the ther 
actual produce of the Jand. An annual value was placed on thie 
produce, and a proportion of the annual value was fixed as the 
jumma or peishcush. The water actually used in growing the 
annual produce thus comes within the assessment. The use o? 
the water for other purposes was not assessed at all, and therefore 
does not pass by the sanad grants. In their Lordships’ opinion 
this process of reasoning 1s fallacious on two grounds: It does nos 
follow that the assessors in fixing the proportion of the annua. 
value which should constitute the jumma or peishcush did not take 
into full account the possibility of improving the cultivation of the 
lands, the subject of the grant, by means of the irrigation systena 
comprised therein. The jumma or peishcush was in the case cf 
each of the zemindaris in question admittedly high. Again, it 
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_ does not follow that all whica is not brought into account in fix- | 


ing the jumma or peishcush is excluded from the grant. On this 


zemindari would not pass ky a zemindari grant, for example, 
waste land, farm buildings, tanks, or, in the present case, irriga-- 
tion channels. As pointed out in the recent case of Rajah Ranjit 


. Singh Bahadur v. Srimat: Kalt Dasi Debi and others:1 the 

'_ property taken into account -n arriving at the jumma is by “no 
. means . necessarily the same as the property upon which the 

| jumma is chargeable, and all that is chargeable with the jumma. 
. or peishcush is included in the grant. 


There being no evidence whatever that more water is being 
taken from the river than would be justified by the sanads—con- 
strued as in their Lordships’ opinion they ought to be construed— 


_ it follows that the appellants must succeed in respect of the zeraiti 
' lands on which the cesses in dispute were levied. It remains to 


consider the case of the inam lands. 


Inams are Government grants subject to quit-rents, and in 


, some instances to services. They were not assessed for land. 
` revenue at the date of the permanent settlement. The inams now 
< in question existed at the dase of the permanent settlement, and 
_ the quit-rents payable in respect thereof were by the Urlam sanad 


made part of the assets of the Urlam Estate. They aré constantly 


| referred to in the inam records as within the Urlam Estate. They 


were sometimes since acquired by she plaintiff or her predecessors. 


The appellants, therefore, ars the inamdars as well as the, persons 


entitled to the quit-rents uncer the Urlam sanad. The water for 


“the use of which the cesses in dispute were levied was used by the 


zemindar on inams which kelonged to him and were within his 


| gemindari. The question is whether the zemindar was entitled so 
| to use this water. In their Lordships’ opinion, the answer to this 


question must be in the affirmative. The only persons who could 
complain of such.use would be persons whose rights to take water 
from the irrigation system in question were interfered with by such 


; user, and there appears to be no such person. If the cess were 


levied on the plaintiff as Urlam zemindar, he brings himself within 
the first proviso by virtue of the engagement with Government 


areng out of his zemihdari sanad. If the cess were levied upon 








1, (1917) 32 M. L. J. 666. 
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him as inamdar, he can rely on the same engagement to the same PC. 


extent as could a tenant of zemindari land authorised by the Kandukuri 
zemindar to use the water. It is, therefore, in their Lordships’  Bêlasurya 
opinion ; ‘unnecessary to consider the terms of the original inam “ Row 

grants or:the effect of any subsequent inam settlement. ‘The Séstotary of 


appellants must succeed also as to the inam Jands. Eog Stata ton 


The result is, that the appeal succeeds, both as to-zeraiti and Lord 
inam lands. The right thing will be to discharge the orders of Waddington. 
‘the District Judge and the High Court, and to declare that 
the rights of the Zemindar of Urlam under the Urlam sanad to 
irrigate the Urlam Estate (including inams therein) from the 
Jalmour, Polaki, Lukulam, and Mobagam channels or their 
branches, is not limited by any mamul, and that such zemindar, 
not, being subject to any separate charge for such irrigation, is 
within the protection of the first proviso to S. L'of the Cess Act 
No. VII of 1865, as amended ‘by the Act No. V of 1900. The 
appellants will be entitled to recover the amounts paid under pro- 
test with interest at 6 per cent. per annum and their costs here 

` and in the Courts below. Their Lordships will humbly advise 
His Majesty accordingly. 


Solicitor for Appellants :—Douglas Grant. 
Solicitors for Respondent :—The Solicitors, India Office. 
A. P. P. 


IN THE HIGH COURT .OF JUDICATURE AT MADRAS. 
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Pana Lana Ana Alagappa Chettiar ... Appellants * (Plaintiffs 


and another. 2 to 4). 
v. 


Ravanna Mana Pana Chana Muthiah.... Respondent (Defendant). ` 
Chettiar 4 


Religious Endowments Act, 8s. 14 and 18—Suit instituted by four persons with 


leave of Court—Death of one pendente lite—Suit, if abates. Alagappa 


, Chettiar 

A suit instituted under S. 14 of the Religious Endowments Act by four per- ve 
sons with leave of the Court under S. 18 of the Act, does not abate by reason of ace 
the death of one of the plaintiffs during the pendency of such suit. 
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Venkatesha Malla v. Ramayya Hegade |, distinguished. 
Parameswaran Munpee V. Narayanan Nambodri 2, referred to. 


Appeal against the decree of the District Court of Ramnad at 
Madura in O. S. No. 22-cf 19138. 


"G. S. Ramachandra Anjar for Appellants. 
A. Krishnaswami Atyar for Respondents. 


The Court delivered the following 


Judgments :—Ayling, J.:—The suit from which this appeal 
arises was instituted under £. 14, Religious Endowments Act XX 
of 1863, by fous persons, w20 had obtained leave of the Court 
under S. 18 of the same. - Subsequent to its institution, one of 
these persons died; and the District Judge has dismissed the suit 
on the single ground that it is not competent to the three survivors 
to maintain it, it being “ essential that all the donees of the power 
(to institute a suit) conferred by the Court should jointly exercise- 
that power right up to the dnish of the suit.” The surviving 
plaintiffs appeal. : 


The chief authority ralied on by the District Judge is that of 
Venkatesha Malla v. Ramayya Hegade 1, in which it was held 
that where sanction was given under S. 18 of the Religious 
Endowments Act to two mer, it was not open to one of them alone 
to institute the suit under that sanction. It may be pointed out at 
once that this ruling does not necessarily cover the present case, in 
which the suit was validly instituted by all the persons who obtain- 
ed leave to sue, but one of them subsequently died. It does not 
necessarily follow that a validly instituted suit abates for this rea- 
son. Another judgment of fhis Cours quoted in support of the į 
Lower Court’s decree, Maddela Bagavannarayana y. Vadapalli | 
Perumalacharyulu 8, also deals with a case in which the institu- 
tion was itself defective (in the above sense): and the only authority 
brought to our notice in support of the abatement, is Chhabile 
Ram v. Durga Prasad *, which was expressly dissented from in 
a recent case of this Court, Parameswaran Mumpee v. Narayanan 
Nambodri 2, All the last three cases were of suits instituted 





1 (1914) 1.L. R 38 M.1192=37 M. L. J, 241 
2. (1916) I. L. R 40 M. 110=31M. L. J. 279. 
3. (1916) 29 M. L. J. 281. 4. (1915) I. L. R. 37 A. 296. 
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under S. 92, Civil Procedure Code; but as I shall endeavour to show 
presently, the difference between the ayo kaag is in the 
present appellants’ favour. 

S. 18 of -the Religious Endowments Act is very similar tc 
S. 195 of the Code of Criminal Procedure. In each, the Courts 
are expressly forbidden to entertain a complaint or suit, unless 
express sanction or leave for its institution has been previously 
obtained. The grant of the sanction or leave in each case removes 
the bar to the Court taking cognizance of the matter ; and once 
that bar is removed, it is. not easy to see how either of the two 
sections can have further effect. In the case of S. 195 of the 
Code of Criminal Procedure the complaint may be filed by a 
different person altogether from the person who applied for the 
sanction (Vide In re Thathayya 1): and though it is not necessary 
for us to go so far as the present case, I do not see why the sams 
should ‘not hold, good in the case of leave granted under.S. 18 af 
the Religious Endowments Act. With all respect to the learned 
Judges who decided Venkatesha Malia 'v. Ramayya Hegadi 2, 
the wording of S. 18 of the Religious . Endowments Act seems to 
afford no warrant for the consideration by the Court of the 
personality of the applicant. The duty of the Court is specifically 
defined as the determinations of whether there are sufficient prima 
facie grounds for the institution of the suit. In dealing with appli- 
cations under S. 195 of the Code of Criminal Procedure, Courts do, 
- not uncommonly, bear in mind the personality of the applicant 
and his probable motives, although S. 195 is, in this respect, quite 
general i in its terms, and does not attempt to define the matters for 
the Coutt’s determination. Nevertheless, as already stated, a sans- 
tion granted to one person may be utilised by another. Section 92 of 
the Code of: Civil Procedure is different. It expressly authorises the 
institution of a suit by “two or more persons having an interest 
in the trust and having obtained the consent in writing of the 
Advocate-General.” This wording certainly supports the view 
that the persons who institute the suit must be identical with those 
who obtained the sanction. 

Under 8. 14 of the Religious NG ani Act, on the con- 
trary, any person or persons interested may sue; and 9. 18 merely 
interposes an independent condition that the suit shall not be 
entertained unless leave has been previously granted on application 





1, (1888) I. L. R. 12 M. 47. 29. (1914) I. L. R. 88 M. 119827 M. L. J. 244, 
24 ' 
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—but without maces in any way by whom the: ka an 
should be made. 
Theré seems to me, therefore, no need to adopt the District 


` Judge’s very narrow view of the section : and where the District 


Court has, on due.consideration, decided that there are sufficient 
prima facie grounds for the institution of a suit against trustees of 
religious endowments it is undesirable in the public interest that 
' unnecessary obstacles should be thrown in.the way of its pro- 
secution. 

I would set aside the decree of the District Court and remand 
the suit for disposal on its merits. Costs in this Court should, be 


costs in the.cause. 


! 


Sadasiva Atyar, J. :—I should like to reserve my opinion on 
the question whether when leave is granted to A’ under -S. 18 of 
Act .XX of. ni to institute a suit, B could institute that suit 


: under: §..14. 


“But entirely agree with my- Tanah brother that: “here is 
nothing in S.. 18 ‘which ‘can -be construed as putting an end-to 
‘the suit after ib is-once legally instituted, simply . because~ one of 
„several persons who obtained the leave under S. 18 died during 
‘the-peridency of the-suit. “I think that.the general provisions of 
the Civil Procedure’ Code become applicable as much to a suit 
‘brought in the Special.Court mentioned in S. 14. of the. Religious 
Endowments Act after the first: step,’ namely, the ‘institution:of 
the suit, has taken place, as tò a ‘suit brought under:S. 92,.Civil 
Procedure Code, except shat a.certain special: or rather supple- 


‘mental provision regarding: reference to arbitration (See: S.: 16. of 
_the Religious Endowments Act) is also applicable .to.the former 


case and .the: Courts. is. given express powers to. award. certain. 
named reliefs in its.decree to a suit under $..92, Civil Procedure- 


‘Code. (See also. Parameswaran..Mumpee v. Narayanan Nambu- 
dvi, 1 and Varadayya Chetti v: Munusami: Chetti 2.) . l 
|| 


`. A suit under S. 14 af-Act' XX of 1868 is, in-my opinion, as 


‘much a representative-suif as one brought under ’§.--92-of the 


Civil Procedure Code or some of the suits under-O.‘1, R. 8 of 
that Code, as it-is equally:brought in and as it affects ~ the tights 
'of-all those interested in the religious endowment. :All such 
‘interested persons: become, inthe eye of the:law,: parties:t6 such:a 
suit'and the ‘death of one or more of them. cannot cause the. suit 
J. (196)1 L R 40 M. 110-81 M, L. J. 2979. 9.. (1911) 10 M. D. P. öl4, 


L 
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to abate nor would-it prevent the suit from being heard till “ its 
finish ‘after it has been once properly: and legally instituted, 
unless ‘perhaps in the almost impossible contingency of all the 
persons’ interested ceasing to’ exist-in this world by death-or by 
wholesale apostacy. I-agree in the order proposed by my learned 
brother. 

AN. V. 


IN THE HIGH COURT OF JUDICATURE: AT MADRAS. 
Present :—Mr. Justice ASLING AND MR. Justice 

SESHAGIRI AIYAR, | RA 

Appavu Rowther alias Kadirsa Rowther. Appellant* (Defendant). 


v. f 
Seeni Rowther alias Muhammad ¢ 
Abdul Kadir Rowther ... Respondent (Plaintiff). 


Arbitration—Civil Procedure Code, 2nd Schedule, Rules 18, 22--Specific Relief 
Act, S. 21—Agreement to refer disputes to certain arbitrators—Subsequent sudi on 
the same subject matter—Award pending the suit—Validity of —W kether Court can 
pass a decree in accordance with the award, 

Where the parties agreed to refer their disputes to certain arbitritors and: for 
some tine nothing was dona under the reference and the plaintiff sent a notice 
revoking the arbitration and subsequently filed a suit ignoring the reference and 
pending the sult, the arbitrators passed the award, the Court cannot pass a decree 
in accordance with such award. On the filing of the suit, the arbitrators became 
functus officio, consequently their award is ultra vires, their powors and the Court 
acts without jurisdiction in passing a decree embodying the terms of the award. 

Appeal against the order. of the Court of the Subordinate 
Judge ‘of Madura, dated 19th January 1916 in O. S. No. 122 
of 1918. ; 

EK. V. Krishnaswami Aiyar and K. V. Sesha Aiyangar for 
Appellant. f i S 

L. A. Govindaraghava Aiyar and A. Srirangachariar for 
Respondent. ,- ; 

The Court delivered the following 


"Judgment :—The facts which have led up to this appeal muy 
be thus shortly stated. The appellant and the respondent agreed 
to refer their disputes to the decision of certain arbitrators on the 
20th of August 1912, (Ex. I and I-a). For sometime nothing was 
done under the reference. The appellant sent a notice revoking 
the arbitration and subsequently. filed a suit to énforce his rights 





“A. A. O. No. 90 of 1916.- ' a 14th March, 1917; 
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ignoring the reference altogether. This: was on the.25th of 
_ August. 1918 (0. 5. No. 77 of 1913). While the suit was pending, , 


the arbitrators gave the award on the Ist of October 1913... 


' Thereupon on the 18th December:1913,. the respondent filed 
“©. S. No. 122 of 1918 for a decree in terms of the award. , The 
_ Lower Court passed a decree as prayed for. Mr. K. V. Krishna- 
swami Aiyar, the learned vakil for the appellant has raised various 
' objections. to the decree. The-only one which requires considera- 
‘tion is the contention that on the filing of 'O. S. No. 77 of 1913, 
the arbitrators became functus officio, that consequent] y ‘their 
` award was ultra vires, their powers and that the Court acted with- 


` out jurisdiction in passing a decree embodying the terms of the, 


, award. 


, of the legislative provisions orthis question is necessary to appre- 


' ciate the appellant’s contention. Under S. 28 of the Contract, 


: Act, it was not ordinarily open to parties to ignore the Courts of 
| the country and to set up a tribunal for deciding their disputes. 


| One exception was recognised to the effect that if the parties had 


agreed to refer their disputes to arbitration, the existence of the 
agreement shall be a bar to seeking redress in the ordinary Courts. 
The section also recognised the right of one of the parties to sue 
| for the specific performance of the agreement to refer. 


Then came the Specific Relief Act of. 1877 which by S. 21 ; 
‘took away the right to sue for the specific enforcement of the con-- 


‘tract, but preserved the right to the party. who. was willing to 
abide by the agreement, to object to the trial. of a:suit filed by the 
other party. 

Lastly, we have 5. 22 of the 2nd Schedule” to the Code of 

_Civil Procedure which has repealed that portion of S. 21 of the 


` | Specific Relief Act which enabled the defendant to plead the 


‘agreement to refer asa bar to the suit. The result of these 
‘various legislative provisions is to bring the Indian Law into 


conformity with the English Law onthe subject. The provi- 
‘sions of the Indian: Arbitration Act which apply : to SN 


Towns and to Karachi are to the same efecs. 


-In our opinion the intent to be gathered from ihono: acts is 
“that the right of a party to seek the assistance of the properly: 


‘constituted Courts of the realm are unrestricted, The right in- 
hering in a suitor to gue 15 preserved ingi, 


We think this objection is well founded. A short resume 
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In-order to provide against the’ contumacious conduct of a 
plaintiff who had agreed to refer but’ who wants to resile from it 


by instituting a suit, S. 18 of the Second Schedule has been intro- : 


` duced. : Under that section if ‘the~ Court ib- apprised that an 
agreement to refer was' entered into, it may stay the trial of the 
suit. In a given case, the Court may consider that the arbitrators 
would be able to decide the case far more efficaciously than the 
Court itself. In such-a case, the Court may ask the arbitrator to 
give his decision. But the discretion is in the Court ; the paramount 
idea being that a tribunal constituted by the parties should not 
come in conflict or usurp the function of the tribunal which the 
sovereign has provided. l 


This view receives support from the judgment of Fletcher 
Moulton, L. J., in Doleman and Sons y. Ossett Corporation 1, The 
learned- Lord Justice points out that as soon asan action is brought 
in respect of the subject-matter of the reference, the arbitrators 
become functus officio. It is also pointed out that the case of an 
award having been given prior to the suit would be different, for 
then a new right would have been substituted for . the original one 
to enforce which a suit can be instituted. Mr. L. A. Govindaraghava 
Aiyar contended that the language of S. 18 of the Second Schedule 
implies that the arbitrator’s jurisdiction ceases only on the settle- 
ment of the issues in the suit, because it is open to the defendant 
till then to ask for stay of the suit. We are,unable to accept this 
contention. The time limit for filing objections should not be 
construed as validating the reference till then. 


The learned vakil for the respondent also argued that his. 
client had referred to the existence of the agreement to refer 
and to the award passed, in his written statement, and that further 
‘steps should have been taken by the Court with reference to these 
contentions. He also contended that the adjournment of the trial 
practically amounted to a stay of the suit. On examining the B 
diary we are satisfied that the trial was never stayed as contem- 
plated by S. 18 of the Second Schedule. The decision in Rama- 
chandra Pal v. Krishna Lal Pal, 2 was on 5. 21 of the Specific 
Relief Act before the last 37 words were repealed. On the 
other hand-Sheo Babu v. Udit Narain 3’ supports the view we 
have taken, ¢ © %i"° : i 


-y 





1 (1912) 3 K. B. 257. Mi 3. (1919) 17 €. W. N. 851° 
3 (1914) 19 A, L. J. 167. : 4 a $ 
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Appayas, We must therefore set aside the decree passed in the respon- 


Hor dent’s'suit O. S. No. 122 of 1913, and dismiss it. It is'said that- 
z a ` the suit of the defendant is still pending.’ In the circumstances, 
if _ we think each ‘party eee bear ‘his own’ conte Warga nous 


C. A. S. ‘ 


| PRIVY COUNCIL. = 
PRESENT :—THE LORD CHANCELLOR (LORD BUCKMASTER), 
| Lorp WRENBURY AND MR. AMRER ALI. 


[On Appeal from the Court of J udicial Gana en at. Oudh. | 


' Pandit Suraj Narain and another ... Appellants* - 
2. 
' Pandit Ratan Lal and another ... Respondents. e 


(and two ċonnected appeals). 


P. 0. i ' Hindu Law—Mitakshara—Joint family—Blending of self-acquired property 
Pandit with ancestral proverty —Effect of entries in account books as showing whether 
Suraj Narain , funds-are joint or separate. - 
v A, a member of a Hindu joint femily, whose home was at Lucknow, oaeiai 
Reece , as a pleader at Hardoi, and mada congiderable savings from his professional 
earnings. He evenċually beoame managing member, but was all along entrusted 
| With the management of'the joint family property in Hardoi district. Through- 
1 out he kept the accounts of the joint property and of his own earnings in one 
, account book. He purchased sundry properties out’ of the funds so entered in the 
name of his son-in-law B, and stated that he made such purchases to provide for 
Ae > Satie 
ora . Held, that by blending his private earnings with the receipts and payments 
‘on joint account he showed an intention to make them joint property : but that 
this was not conclusive that all purchases entered in the book were made for the 
' joint family: and that as regards the purchasas in the name of B, A’s statement: 
that they were made to provide for B was a statement against his own inter-st 
and as such admissible in evidence, and that coupled with the other evidence in 
_the case it established B's title to such properties as against the joint family. 


Consolidated appeals from a judgment and decrees of the 
Court’ of the Judicial Commissioner: of Oudh (Piggott and 
Evans, JJ. CC.) dated the 30th October 1909 modifying sundry’ 
‘decrees made by the Additional Judge at Hardoi, dated the 
‘27th August 1908. The parties belonged to a family of Kashmiri 
‘Brahmins whose history is set out in Swraj Narain vy.’ Ikbal 
Narain 1, Bishan Narain formed a joint family with his sons, 

_ Raj Narain, Ram Narain, Bakht Narain, and Suraj Narain., On. 
his father’ s death in 1867 Raj Narain became the manager of tho 





i * 16, 17, 20, 21, 23 and 24th November, 1916 and 30th January, 1917. mere) 
| 1, (1918) I L, R, 85 A, 227; 24 M.G 7. 845; D.R. 4017. A. 40. 
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family. Ram Narain qualified as a pleader and , started practice 
in 1869 at Hardoi away from the family home, which was in 
Lucknow. Raj Narain died in 1890, and Ram Narain then be- 
came manager, but continued his practice as before at Hardoi. 
From 1869 till his death in 1900 Ram Narain kept account: booke 
in which he entered all his receipts and expenditure. The account 
books of the joint family continued to be written as before at 
Lucknow: Ram Navrain’s daughter was married to Ratan Lal, 
respondent, who lived with his father-in-law for some time, anā 
afterwards left him to reside in a native state where he was 
employed. Ratan Lal sent sums of money to his father-in-law 
from time to time, and Ram Narain purchased considerable 
properties in the name of Ratan Lal. On Ram Narain’s death it 
was .claimed on behalf of the joint family that all properties so 
purchased by Ram Narain stood tsmfarzt in Ratan Lal’s name anc 
formed part of the joint family property. The Additional Judge 
- held that most of the properties in dispute were purchased with 
Ram Navain’s money, and thatthe family undoubtedly possessing @ 
nucleus of ancestral property, the properties:so purchased by Ram 
` Narain really belonged.to the joint family. The Appellate Cours 
held that the transactions impugned as ismfarzt were not of thas 
nature,and that in any case the properties were purchased by Ram 
Narain, with - his self-acquired income over which he had full 
powers of disposal, and that having regard to the circumstances 
of the case and the statement (quoted in their Lordships’ judg- 
ment) of Ram Narain himself the purchasing of property in the 
name of Ratan Lal was by way of gift to him and to his wife. 
Piggott, J. C., (in whose ‘judgment, Evans, J. C., concurred) sum- 
med up as follows :— 


“For the reasons given, Iam of opinion that the fair con- 
clusion upon the evidence is that the money invested by Pandit 
Ram Narain in favour of Ratan Lal and Madan Mohan Lal, in so 
far as ib was not an investment of money remitted to Ram Narain 
by Ratan Lal for that purpose, consisted of Pandit Ram Narain’s 
own self- acquired property over which he had full rights of cor- 
trol and disposal. His intention in making these investments 
would appear to have been expressly to preveht this money from 
blending with the joint property of the family, and to make 
provision out of it for the benefit of his only daughter, as well as to 
give expression to the affection felt by him for his son-in-law 
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Ratan Lal. This I may noteis substantially the view taken by 
the District Judge of Hardoi in a rent suit to which Pandit. Bakht 
Narain and Pandit Ratan Lal were parties which came before’ him 
for disposal, and I think he put the case very fairly in the said 
judgment which is on the record as Exhibit F-81. Before leaving 
this part of the case, however, I wish to add a few words upon 
another point. Iam by no means satisfied that, even apart from 
my finding that the giftsin favour of Ratan Lal and Madan 
Mohan Lal were made by Pandit Ram Narain out of his self- 
acquired property, the plainsiffs would in this case be entitled to 
succeed, at any rate as regards the bulk of the property in dispute, 
once the main issue regarding the ismfarzi nature of the tran- ' 
sactions was decided against them. The position of Pandit Ram 
Narain must be considered first as it stood before he became . 
manager of the joint family on the death of his brother Pandit 
Raj Narain in August 1390, and secondly as it stood after that 
date. Up to the year 1890 we have Pandit Ram Narain living, 
exercising his profession as a pleader, and carrying on business as 
a banker and dealer in cloth at Hardoi, while his brother Pandit 
Raj Narain, the manager of the joint family, resided, practised and ` 
carried on:business at Lucknow. With the consent of the manager 
of the joint family, Pandit Ram Narain was allowed the control of a 
portion of the joint family property, consisting of shares in villages 
acquired by purchase or on usufructuary mortgage, or taken ‘on 
farm from Government in the District of Hardoi. The ural evidence 
of some of the Ziladars and osher estate servants produced by Pan- 
dit Ikbal Narain as witnesses in this case. shows that the income 
of some of the Hardoi villages was ordinarily remitted direct 
to Pandit Raj Narain at Lucknow; but no doubt in the main the 
control of the income arising out of the immoveable property owned 
by the family in the Hardoi District was in the hands of Pandit 
Ram Narain. We do not know with any certainty how accounts 
were settled up between Ram Narain and Raj Narain, and how 
they stood to ome another wita reference to their respective enjoy- 
ment of the income of the jo-nt family property which came into: 
their hands ; but it is fairly presumable that Pandit Ram Narain 
was allowed by his elder Lrotaer to spend a certain portion of the 
joint family income according to his own willand pleasure, as repre- 
senting an allowance made to him for his personal enjoyment out 
of the joint family funds. Now if it be conceded, though I ant 
not prepared to do so except for the sake of argument, that the 


baki vi]  fHË MaDRaS LAW JOURNAL BAPORtS. 183 


investments made by Pandit Ram Narain in favour of Ratan Lal 
and Madan Mohan Lal were partly drawn, or even wholly, from 
that portion of the joint family income thus left to his control and 
disposal, what would now be the position of the plaintiffs with 
reference to these investments ? Suppose Pandit Ram Narain had 
simply squandered the money in riotous living ; suppose he had made 
large gifts of cash or jewellery in favour of some woman of bad 
character on whom he was besotted; or suppose he bad made 
large gifts in favour of some religious teacher, or of some political 
cause to which he had become violently attached, would the 
plaintiffs now be entitled to call in question these transactions, or 
to pursue in the hands of the donees property which could 
be proved to have been acquired by means of these 
donations ? I conceive not. We know that Pandit Raj 
Narain himself as manager of the joint family never called 
in question any of these transactions. If he had felt dissatisfied 
with Pandit Ram Narain’s management of the joint family 
property he would have been entitled to take the same under his 
own control, and to limit Ram Narain strictly to the enjoyment 

of such earnings as might admittedly represent his own self- 
" acquisitions, together: with such specific allowance from the joint 
family funds as he in his capacity of manager might see fit to 
make., He might, if very seridusly dissatisfied with his younger 
brother’s conduct, have brought a suit for “partition, or have 
taken such stringent measures towards excluding Ram Narain from 
the enjoyment of. the joint. family property as would have driven 
the latter to sue for partition on his own account. In such suit for 
partition, there might also have, been a settlement of account, and 
issues might have been raised as to whether the money squandered 
by Pandit Ram Narain, or used by him for purposes to which 
joint family funds should not have been applied, might not be 
assigned to Pandit Ram Narain’s own share, as having been drawn 
by him in advance from the corpus of the family property, very 
much doubt, however, whether any suit would. have been 
maintainable against the donees for the recovery of money given 
to them by Pandit Ram Narain, not out of the-corpus of the joint 
family property or by alienation of immovable property belonging 
to the joint family, but out of the income enjoyed by him with 
the consent of the manager. In any case we know as a matter of 
fact Pandit Raj Navain made no attempt in his life-time to 
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Ba. interfere with any of, the dispositions in favour.of. Ratan Lal or 
Pandit | Madan , _ Mohan Lal, which it is now sought to call in question. 
Suraj N ‘Narain’ From “the month of Augest 1890 onwards tothe time of his 
- Pandit ee death, Pandit Ram Narain cecupied the position of manager of the 
Ratan Lal, joint family. In this. capacity his control over the joint 
~~ family funds would extend so far as to permit him to make 
l gifts of affection to „a reasonable and proper extent out of the 
income of the joint family property. I may refer on this. point ‘to 
| “ Bachoo Harkisondas v. Mankorebat” 1. The rights of the 
other members of a joint family to control wasteful or improper Í 
éxpenditure of the income on tke part of the manager rest 
` principally upon their right ab any moment to claim a partition, 
accompanied by a proper settlement of accounts. The question 
: how far they would be entitled to use for the revocation of gifts 
_ made out of the income by the manager of the joint family seems 
to me at least a doubtful ‘one, and might depend upon the parti-. 
| cular circumstances of each case. In the present case ‘at any ‘rate’ 
we know that no objection was taken by any other member of the 
family i in ‘Pandit ‘Ram ‘Naraia’s life-zime to any dispositions “made: 
by the latter in favour of his ‘son-in-law or his daughter’s son. It 
is only after Pandit Ram Narair’s death that the plaintiffs 
“come into Court with ‘the plea that, even - supposing the property 
now in posession and: enjoyment of the defendants Ratan Lal 
“and Madan Mohan Lal was received by them ‘by ‘means of gifts 
made by Ram Narain, such:gifts shculd be held to be invalid and the 
defendants liable to restore. or account forthe same. Fron every 
point of view this part of the plainsiffs’- case in-my opinion fails. = 


, Hence these appeals. 


A, M. Dunne for Appellants — There | were two questions for 
, that Ram Natan so blended ais sel? aan property as to make 
it joint; (2) If the purchases were made with the joint funds—the 
result of the blending—was the claim of the respondent maintain- 
_able?. As to the first, it has been ‘concurrently found that the 
i family ‘was: joint ‘and undivided, and that for some. years Ram, 
' Narain was its manager. “The whcle property possessed by the 
members of the family ought to be presumed to be’ joint and ‘the 
_burdén of showing that it was noi joii lay on the respondent, 
si Lusimon Row'v. Mullar 2. i 


se ty 
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The purchases in Ratan Lal’s:name were benami: In such 
casés the test is the source from which purchase- money was paid. 


Dhurm Das v. Mt.'ShamSoondari 1. There is no presumption of- 


advancement in India. On the contrar y the presumption is in 
favour of its being a benami purchase unless the contrary is 
shown. Gopee Krist Goshain v. Gungapersad 2 and Pran Kishen 
Paul v. Mothooramohun 3. There was nothing to shew that 
Ram ‘Narain made any distinction’ between his’ professional 
earnings and the income from. the family estate. The accounts 
kept by him indicate that both incomes were- blended together 
and the statement of Ram Narain shewed that all was joint. The 
present case falls within the principle laid down in Lal Bahadur 
v. Kanhaia Lal £. 

As to the second point the respondent has failed to prove that 
any gift was made to him nor was a gift of such valuable 
property by the manager of a joint family to his daughter warrant- 
ed by the Hindu Law. 


L. De Gruyther, K. C. and B. Dube, for Ratan Lal sub- 
. mitted that Ram Narain did not blend his professional income 
with the joint family funds. The real test i is, Did Ram Narain 
throw his own, self-acquired income into the common stock ? 
There was no evidence that he did so. The system of accounts 
that he -adopted only shewed that he- made entries of all his 
receipts and expenses in one book. But he kept other account 
books also which have not been produced by the plaintiffs, and 
which would have shown that he kept the funds of the joint 
family separate from his own. In the case of Lal Bahadur v. 
Kanhaia | Lal 4, there was. one common stock, and the 
members of. the family: were father and son. Ram Narain 
became manager after 1890. Ram :Narain.had absolute power to 
dispose of his professional income, and that he did by purchasing 
properties in Ratan Lal’s name for the benefit of his daughter. 
The purchase was not benami or ismfarzi—It was made 
with the deliberate object of providing for his daughter and her 
children. His statement made in 1899 and his conduct showed 
that gift was intended and made. . There was no reason for the 
transaction to.be benamt. . : 
In Gopee Krist Goshain’s 2 case - the family was ‘joint 
and the purchase was made by the father in his son’s name. But 


1 (£848) 3 M. I. A.239, 240. , (1854) 6. M. I. A. 53. 
3. (1879) 13 M.I. A. 403, * (1907) L, R. 34 I. A. 65, 
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here all the circumstancəs point tothe fact that Ram Narain 
intended that the beneficial’ mterest in the properties purchased 
with his funds should kelong to she respondent and his wife. 
Reliance was placed on the following authorities :—Obhoy als 
Mookerjee v. Panchanan Bose 1, Rajah Chundernath v. Ramjoy 2 

Nawab Azimit Ali v. Hurdwaree Mull 3, Uman Parshad y. 


` Gaadhart Singh 4. 


The Courts below were right in respect of the properties to 
which 5. 517, C. P. C. 1882 applied. 


Dunne in reply :—The case in Marshall’s Reports was distin- 
guishable. It was under she Dayakhaga Law under which the 
money belonged tothe father, bus here the money was joint 
property. 

` The statement (quoted’ in their Lordships’ judgment) made 
by Ram Narain in 1899 was inadmissible in evidence. S. 32 (3), 
Evidence Act ‘did not apply as it was not against the interest of 
Ram Narain. He was interested in supporting a gift of a portion 
of the joint family property which he had illegally made. It was 


. a statement made in his own favour rather than against himself. 


Some properties were purchased in Ratan Lal’s name at auction 
sales, and both Courts have keld that S. 517, C. P. C. 1882 pre- 
cludes the plaintiffs from claiming them. As to that reference was 
made to :—Bodh Singh v. Ganesh Chunder 5, Sankunnt N ayar v. 
Narayanan 6. 


Their Lordships’ judgment was delivered by 


The Lord Chancellor (Lord Buck master) —]In April 1867 
Bakhshi Bishnu Narain: died, leaving four sons, whose names in 
order of birth are: Raj Narain, Ram Narain, Bak ht Narain, and 
Suraj Narain. The family was a Hindu joint family, governed by 
the Mitakshara law and possessing ancestral property. Accord- 
ingly, upon his father’s death the eldest son, Raj Narain, became 


‘Karta, and so continued until his death in August 1890. His 


brother, Ram Narain, then succeeded and acted as Karta until his | 
death in October 1900. Disputes then arose between Bakht 
Narain and Suraj Narain as to Bakht Narain’s claim to be re- 
gistered as Karta and as to their rights and the rights of their 





1. (1864) Marshall’s Reports 564, 2. (1870) 16 Suth. W. R. (P. C) 7, 
3. (1870) 13 M.I. AŻ 395. 4. (1887) L. R. 14 I. A. 197. i 


5, (1873) 12 B. B. Ry "817, 829, €. (1898) I, D. R. 17 M. 382, 
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respective sons in the joint family properties. Some arrangement 
and reconciliation of this family quarzel, though one neither firm 
nor. durable, seems to have been effected, but disputes broke out 
again. with regard to thejproperty; anc four.suits were instituted 
on the 38rd November 1903, by Bakht Narain, and a fifth suit in 


1905 by Suraj Narain who claimec a half share in the entire 


joint estate. These appeals are conso.idated appeals in those suits, 
the question for determination being whether certain very 
numerous properties acquired since the death of Bakhshi Bishnu 
Narain are joint property. The appellants, who are certain 
members of the joint family, contend that they are. The 
respondent, who is the son-in-law of Ram Narain, says that they 
are not. The Subordinate Judge decided in favour of the present 
appellants. The Court of the Judicial Commissioner of Oudh 
reversed that decision. Hence these appeals. 

Raj Narain had no son. Ram Narain also had no son, but 
had one daughter, to whom her fathər was much attached. She 
married Ratan Lal, the respondent, who contends that the dis- 
puted properties were either bought with his money or were given 
him by Ram Narain, and for those reasons are his own, or, at any 
rate, are not joint property. 

The material facts that led up ta this dispute are these :— 


From about the year 1864 to the year 1880, or, perhaps 
later, Raj Narain practised asa pleader at Lucknow. In the 
year 1869 Ram Narain, who was then 23 years old, left Lucknow 
for Hardoi and from that year onwazds practised as a pleader at 
Hardoi. He was successful, and later in life became a rich man. 
Before 1890,- while Raj Narain was Karta, and after 1890, when 
Ram Narain was Karta, properties were acquired at Hardoi. They 
were taken in various: names—that of Raj Narain, that of. Ram 
Narain, that of Ratan Lal, those of Ratan Lal and.of his son 
Madan Mohan Lal, and of other persons. The books of account 
of the family property were kept at Lucknow, where Raj Narain 
lived ; but Ram Narain, who was at Hardoi, acted as manager of 
the properties at Hardoi as well before as after 1890. He bought 
properties at Hardoi, receiving, at an7 rate, in one instance which 
is proved (that of the village Mahora), money from Lucknow to 
make the purchase, and he received income and made dis- 
bursements in respect of joint family properiy at Hardoi. But 
-the. purchases at Hardoi were made.to a large extent not with 
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joint family monies, but with fees earned : by;Ram Narain in his- 
practice asa pleader, and it is wish these properties that these- 
appeals’ are concerned. Under these circumstances their Lordships 
have taken as the first question to be answered in order to adjust 
the’ rights between the parties this question. 

Whether there is sufficient evidence to show that Ram 
Narain so blended his own property with the joint property as to 
make the whole jdint property. ` 

In the Hindu joint family the ‘aw is that, while it is possible 
that a member of the joint family should make separate acquisition, 


_ and keep monies and property so accuired as his separate property, 


yet the question whether he has done go is to be judged from all the 


| circurnstances of the-case. . The latest authority i is Lal Bahadur 


v. Kanhaia Lali. The facts there were that in 1866 a partition 
of ancestral property hadi been effected between three brothers, 
The question arose in the case of one of the brothers who had 
thus taken his third ‘share of the ancestral property. He had 
children.’ From the year 1852 onwards he had earned money ag 
an official of the Indian Education Department, which he had l 


paid into the same banking account as monies admittedly joint. 
' The question was whether these earnings were joint property. 


This Board ‘held that they were. The dominant Asntanoe in the 
judgment is as follows.:—. 


‘It ig ‘admitted that -Durga Parshad anal his sons lived together as a 
‘joint Hindu family, and i¢ is established that there was a considerable 
' nucleus of ancestral property'in.his hands after the partition. The onus was, 

is aka cn the respondent to prove thet his subsequently acquired property 
‘was his separate estate.” — 


Their Lordships call attention to the fe that the. person here 
spoken of as having ancestral property “in his hands” was the 


“Karta. Down to. 1890 Ram Narain was not the Karte. After 
| that date he was. The decision, therefore, applies in strictness to 


the present cases only from that date. Further, in that case the 


' father. was the Karta and not, as in the present case,. a brother. 
| But in the facts to be presently stated their ‘Lordships find that- 


the decision has a very close application to the present case. 


The position with regard to the private earnings of Ram 
: Narain is this-: It has not been established that any circumstances 
' existed from which it could be inferred that there- was any joint’ 
: family estate in the -o earnings of the four brothers, and 
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it must be accepted that the earnings of Ram Narain were monies 
which he was at perfect liberty to use in any manner that he. 
thought fit. At the same time, it would be quite consistent with 
the principle which regulates.joint family estates that he. should in: 
fact have brought them into the joint property and made them 
part of the whole. The question is: Has.he done.go? 


There is really little or no direct evidence ‘upon the point 
except the books of ‘account that he kept, supplemented by his 
own verbal evidence in “a suit that was decided in 1893. But 
this evidence is important, and, in their Lordships’ view, throws 
considerable light upon the true histor y of the case. The book 
of account that he kept, apart from “the books of a cloth business 
carried on at Hardoi and admittedly joint property, and separate 
registers and accounts of each of the villages, was a book which 
appears to have been in the same form and continued from 
1869 down to the date of his death. It is not strictly an account 
book at all, but a book in which is recorded from day ta 
day various payments and ‘réceipts of money from different 
sources, and undoubtedly it includes—and, so far-as their Lord- 
ships are aware, it is the only book that includes—the receipts. 
of, his earnings as pleader and his private -payments. For the 
year 1876 the book has been placed in extenso in the record 
‘This year ‘has been, selected as a typical year, and their Lord- 
ships have accepted it as characteristic of the accounts through- 


out the, whole material period of time. In addition to receipts. | 


from his professional income, it shows, receipts from, several 
properties which are admittedly joint properties, .and, althougk 
the books and materials were open for the respondents’ inspec- 
tion, and these books included the register of the villages; admitted-. 
ly owned by the joint family in the Hardoj district, it hag been. 


impossible to show that these entries do not „include receipts from. 
all the joint properties that were then under Ram Narain’ s. man-, 
agement. ‘The entries also undoubtedly show certain payments, 


of joint accounts, and in the case of the Mahora village they show, 
the receipt of money from the joint family estate and its applica- 
tion in the purchase of this property. There are entries of revenue 
payments in .respect of villages which were -joint property; of 


income received from such villages ; of fees received for professionad, 


work as pleader ; of payments for the purchase of villages, e. g., 


the village of Samrehta, which was acquired in the name of Raj, 
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“Narain the Karta in July 1876; the villages of Kasmundi 


and Backharwa, acquired in the name of Raj Narain in the same 
month ; the village of Masit, acquired in December 1876 in the 
name of Ram Narain ; of payments made to servants at Lucknow’ 
on account of their pay, and soon. The account may be called an. 
“omnibus” account, into which Ram Narain’s professional fees are 
carried in common with other items such as described, and from 
these mingled sources a balance is struk day by day, and the 
whole account is abstracted and summarised atthe end of the 
year. The receipts amount to Rs. 27,206—13—8, of which 
‘Rs. 2,866—4—9 are fees, Rs. 12 are presents, Rs. 1,578—3—6 are 
income from ‘“‘personal villages on account of village Mahora’ and 


‘from “joint villages” ; Rs. 2,819—6-—8 are “from the account of 


the personal and the leased villages,”. and soon. On the other 
side are “purchases, Rs. 16,056—14—0,” among which the villages 
of Masit, Samrehta, and Kasmundi are found. As the result, a credit 
balance of Rs. 189—1—6 at the beginning of the year becomes 

a credit balance of Rs. 141—11—1 at the end of the year. l 


Now there is nothing whatever to .show that out of this 
account payments were from time to time transmitted to the 
joint ‘family accounts that were kept at Lucknow, and this, in 
their. Lordships’ opinion, is a most material matter because, if no 
such remittances were made, it follows that the balances that 
were carried forward from time to time and brought into account 
against future purchases were blended balances of Ram Narain’s 
own earnings and of-joint monies and that they remain so blended 
throughout the whole period of time. ‘It is quite true that, as 
time went: on, other monies were also entered in these accounts 
which -camnot.be regarded as joint. There were monies received 
from Kishan Lal and Ratan Lal, from his daughter, and, it may 
even be, from, obher sources, and itis urged that ‘these monies 
cannot possibly be regarded as blended with the joint family 


| estate, and that therefore. Ram Narain’s private earnings ought 


équally to be regarded as outside the joint property. But this 
argument is not conclusive, because these: monies, regarded - 
as the monies of Kishan Lal, Ratan Lal and his wife, were not 
the ‘monies: of people shating,in the joint estate, and were incapable 
of being blended in the manner suggested and they would remain 


‘monies for which Ram Narain would be liable to account; but his 
"own means stood in a different position, and if their association’ 


v 
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with the joint family monies'in the account in.the manner 
mentioned would be sufficient evidence of their being blended, the 
mere fact that other monies'were there also would not necessarily 
destroy the value of the inference. a y A ra 

` The respondents had the means of showing before the 
Subordinate Judge that this system of account could be and was 
explained, ¢.g., that this was but an omnibus book, and that he 
kept a separate joint property account: ‘The respondents did not 
do so. The .Subordinate Judge had all the books before him. 
Their Lordships have not. He concluded that the appellants 
were right. Their Lordships are not prepared to differ from him 
as to the effect of the books, all of which he saw and some of 
which their Lordships have seen. ‘They have looked carefully to 
see what the Judicial ‘Commissioners held on appeal as regards 
this part.of the case. They expregs themselves as “ perplexed ” by 
the entries and found: it “ impossible to arrive at any certain con- 


clusion as to the system on which these various account books ` 


were kept up.” Their Lordships are not prepared to stop at the 
point ‘of. perplexity. ‘They think that the ‘books blend Ram 
Narain’s professional earnings with his receipts and payments on 
account of joint properties, and thus afford dadene upon the 
question under consideration. - Ha l 

A second .and most iaai head of evidence -is found in 
a deposition made: by Ram’ Narain on the'5th August, 1893. 


This was three years after he became Karta. ‘He says :— 

“ The money was of our family, partly oa account of savings from my 
ie practice and partly from remittances from Lucknow. The sale-deeds are in 
“ names of Raj Narain and some in my name too. Idid not send any money in 
‘oash to Raj Narain from Hardoi. He never asked me to send.” 


And in Gcross-examination :— 

“ Money was not sent from Hardoi, as property was being purchased there. 
'‘ The proceeds of sale of ancestral villages.aud other ancestral money were used 
“in villages in ihis district and also in other work of the family. No profit was 
“ [sic] ever took place in our family. My father had four sons, viz., Raj Narain, 
‘‘ eldest, myself, Bakht Narain, and Suraj Narain. We were all joint and all 
‘family property was joint. Partition never took place. One member of the 
-‘'family works as manager. Raj Narain was manager and now I am manager, 

“I, Bakht Narain, and Suraj Narain are still joint.” 


Their Lordships cannot find that the, Judicial Commis- 


sioners gave any effect to this evidence. It is plain and directly 


to the point, and they have found no answer to it. 
This conclusion, however, does not determine the case. 
Some of the properties that are in dispute are properties. thah 
26 
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were purchased in the name of the respondent, , Ratan Lal, and it 
is still open to him to shcw that each of those transactions 
represented a gift from Ram Narain to himself. This question 
also is singularly destitvte of direct evidence. There is an 
undoubted foundation from which such an intention could be 
readily assumed. Ram Narain was on terms of very close and 


“intimate affection with his daughter. She was his sole child, and 


the formal phrase Nurchasmi, under which he constantly referred 
to her, conveyed more than a formal meaning. Ratan Lal, his 
son-in-law, also shared his affection, and seems to have made con- 
siderable sacrifices in return. He allowed his wife to stay in her 
father’s house, and in the disputes which divided the family he 
took the side of Ram Narain agains; his own parents, and it is 
said, was therefore disinherised. Ram Narain undoubtedly re- 
ceived from his son-in-law morfies for profitable investment, and 
the suggestion that these monies might be regarded as returned 
by the payment of certain household expenses is one repugnant to 
the best ideas and traditions of a Hindu family, and one which 
their Lordships wholly reject. It is therefore easy to infer that 
Ram Narain had many motives wh:ch would prompt him to 
make abundant provision for his Ccaughter and’ her husband, 
neither of whom would in the absence of such provision have any 
share in his estate. 

But even with this presumption, the mere fact of purchases 
of properties in the name cf Ratan Lal. would not of itself 
be sufficient to show that they were intended as a gift, but their 
Lordships think that evidence is not wanting to make the infer- 
ence complete, and that evidence is contained in the statement 
of Ram Narain himself. Their Lordships are in entire agree- 
ment with the Subordinate Judge and the learned Judicial Com- 
missioners in holding that the statement of Ram Narain made in 
1899 is properly admitted in evidence. It was a statement 
which, whether the property was joint or whether it was his 
own, it was against his own pezsonal interest to make, since in’ 
effect it declared that the properties there referred to were those of 
Ratan Lal; nor do their Lordships see any reason why it should’ 
be discredited; and if accepted it furnishes sufficient evidence, 
taken in connection with the circumstances, to support the claim’ 


of Ratan Lal. It is in these terms :— 


“The capital outlay required to pay the arrears of revenue was provided’ 
“partly by me and partly by Rasan Lal The profits will he enjoyed 
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" entirely by him, I manage this estate for him and also his other zamindari in 
“this District. I have bought,a lot of samindarés in his name, in order to make 
“ provision for him, as against my adoptod son, who would be my heir.” 

Their Lordships do not think that this evidence and that 
given in 1893 are irreconcilable. The former related to a period 


different from the latter, and it does not follow that they cover - 


the same transactions. Upon the view which their Lordships 
have already expressed, Ram Narain did blend his own monies 
with the joint family monies, and purchased property in his own 
name and that of Raj Narain which must be regarded as joint 


` estate ; but this does not necessarily lead to the conclusion that the ' 


properties purchased in the name of Ratan Lal were of the same 
character. It is admitted -that there were abundant monies 
coming from the priyate earnings of Ram Narain to furnish the 
consideration for these purchases, and that he was at full liberty to 
use them for that purpose ifhe so desired. But if once the intention 
to buy them for Ratan Lal be accepted, as their Lordships think 
it must, there only remains the question as to whether these 
monies had been so dealt with by Ram Narain before his purchase 
as to put it outside his power to gratify the intention of making 
the gift. The material before their Lordships does net lead them 
to this conclusion. Remembering that Ram Narain had full power 
to deal with his earnings ashe thought fit, the fact that he 
blended those that were not otherwise used does not mean that 
every entry of a purchase in the book is an entry of a transaction 
so dealt with that it must be regarded as joint property. If, for 
example, having monies of Ratan Lal’s in his own hands, he 
either by using his own monies or by borrowing on his own ac- 
count obtained the funds necessary for the purchase of the property 
in question, and such properties were bought with the intention ‘of 
benefiting Ratan Lal, the mere fact that the transactions were 
recorded in the books which also recorded the receipts of his own 
and the joint monies would not prevent them being used for that 
purpose, and this view appears to have been taken by the 
Subordinate Judge; but if this be so it appears to their Lordships 
to apply equally to purchases made with‘Ram Narain’s monies 
alone, when once it is accepted that they were used with the in- 
tention of making a gift. The learned Judicial Commissioners 
appear to think that even assuming that they had been blended in 
the first instance, there was nothing to prevent Ram Narain from 
making this use of them, - and there would appear fo be some 
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support for this view in the fact that similar joint monies were 

apparently usec. for the . endowment of the eee of. | Ikbal 

Narain. - ao ia Mad sane SH 


Their Lordships'do' not,’ however, think it is necessary ‘to 
rely on this circumstance. For reasons already given; they’ think 
that the gift in favour of Ratan Lal may be regarded as established 


| :g0 far, but so far only,,as fhe properties are concerned in the 
' : Hardoi district, which: were: manent in the name. of Ratan Lal 


alone.. nA 
} 4, a 
There only remains one further ‘point for E and 


' ‘that affects. certain properties, Nos. 1—4 inclusive ind No. 32 


| in dist 5, which were purchased at auction at a sale under, order 
` of the Court in the name of Ratan Lal., Their Lordships. were 
' satisfied that any claim to tkese properties by the appellants i is 
< defeated by. S. 517 of the Civil Procedure. Code. 


Their Lordships will therefore humbly advise His Majesty 


: (1) that these appeals ought to -be allowed in part; (2) ‘that. the 


decrees of the, Court of the J adicial Commissioner of Oudh respec- 


| tively, dated: the 30th day of October, 1909, and the decrees of 
| the Court of the Additional Judge of Hardoi respectively, dated the 


27th day of August; 1908, as regards the following properties which 
have not, been in question upon these appeals ought to be affirmed : 


' List V.annexed to plaint in- Suit 1 of 1908, Item 23, Mauza: 


Gobardhanpur; 2 biswas; List-VI-A annexed toyplaint in Suit 1 of . 
1908, Item 1, houses and‘shops in Hardoi Khas; List. VII an- 
nexed to plaint in Suit 1 of 1308, Item42, decree in suit of Pandit 


AN Ratan Lal. v. Sripal. Singh, and the business carried on in.the 


cloth shop at Hardoi ;: (3) that it ought to be declared that the 
appellants are also. entitled tothe following properties: List. V A 


: annexed to plaint in Suit-1 of. 1998, Item 30, Kashmiri Bagh 


Sitlaji, Item' 31, half share of the land at Pakra; List VI-A 


‘annexed to ‘plaint; in Suit 1 £.1908, Item 19, land, at Suklapur;, a 


Item, 20,, land at Thok. Khala, Item 21, Jand.at Thok Uncha ; 
List. VILL, annexd,to,plaint ia Suit 1 of 1908, Item 34, decree: 
against Pandit Ram Narain, Item 35, agreement for costs ; (4);. 


' that the appellant’s claim to the remaining‘ properties. ought to. 


be dismissed ; (5), that in. other respects,’ except as to costs, the 
' decrees of the Court of the Judicial Commissioner. ought . to be” 


| get aside; (6) that subject to the “aforesaid declarations : and 
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modifications the decrées of the Cours of the Additional J ‘udge, 
ought to be restored ; and (7) that the parties ought to bear their 
own costs of these appeals. oes 


Solicitors for Appellants :—James Gray d Son. 
Solicitors for Respondents :—T, L. Wilson d Oo., 
À. P. P. 


N: THE HIGH COURT OF JUD CATURE AT MADRAS: 


PRESENT :— MR, Justice AYLINS AND MR. Justice SRINI- 
VASA AIYANGAR. 


Chunduru Chinna Lakshmi Apalan * (Defendants 1 to 6) 
Narayana and others. 
2. 
Neralla Venkata Subba Row . Respondent (Plaintiff and Defond- 
Minor, by next friend arts 7 and 8.) 
Mamidi Pichamma. 


Will—Adminisivation— A debtor of the teszator appoinied as executor—Suit by 
legatee against the representatives of the executer—Nature of the action—Period of 
limitation for suit—Amendmont of plaint—Right to claim mee against 
representatives of executor. 


“A died in 1903 having made a will by whbb he appointed three persons B, © 
and D as executors of whom B was indebted to him on dealings at the date of his 
death, and, by the sama willhe gave his widow. E authority to adopt a son 
and bequeathed 3 of his residuary estate to the son to be adopted and } to his 
widow, the bequests to be paid on the adopted son attaining majority. D having 
declined to act as executor, only B and C acted as executors. The widow E 
adopted F in pursuance of the authority given in the will, ` 

In à suit in 1911 by F, still a minor, to racover from the legal raprasontativay 
of B—B having died in the miéanwhile in 190€—as on a debt. 

Held, that plaintiff being only a legatee, ìe does not represent’ the estate and 
has no direct claim against any debtor to the estate His only right is to ‘recover. 
as legatee his share of the residue which: was Lequeathed to him from the exeoutors 
and ‘if the executors had died possessed of Etoperty belonging’ to the testator to 
recover the same from their representatives. ‘ 

‘If the executors fail to do their duty and refuse or neglect to sue, & lagak 
may sue the executors in due course of admiristration and may join the debtor or 
his representatives as parties and olaim paymant of the debt due to tlie ostate. 


If the debtor himself is one of the exzcutors, the debt payble by him is, 
assumed to have been paid by him to himself and becomes | ai of the assets of, 
the deceased: testator in his hands. > 

This will be the case whether the executo proved the will or ‘hot, provided- -he; 
aobed- as oxecutoy. h 


Wankford v. Wankford l; In re A pplebee : Leveson v. Beales 2, , followed. 
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If-a person appointed ag an executor renounces the office or died’ without 
having acted, or obtaining probate, he will be in the position of a stranger debtor 
‘and an action to recover the debt will be barred unless brought within the time 
limited for an action to recovera Jebt. Ingle v. Réchards 1, followed. 


One executor is as much entisled to be in possession of the assets of the testa- 
tor and expend it in due course of administration as his co-executor, and there can 
ordinarily be no suit against'him by the co-exeoutor' to pay over the assets to him. 


Beall v. Hilliary 2, followed. 


The suit in the present case ic not barrad as it falls under Art. 198 and especi- 
ally as the plaintiff is a minor even at the date of the suit. The widow herself 
will not be barred ag the legacy is only payable on the plaintif attaining majority. 

The principles Yegarding amendments of plaint considered. ` 

The proper order in such a suit will be to directthe defendants to pay into 
Court out of the joint family property in their hands the sum for which on taking 
accounts they are found liable and directing its investment when paid under the 
direction of the Court, liberty being reserved to apply for their shares on plaintiff 
attaining majority. 

As the moneys in the hands >f executors have been invested and lent out at 
interest, their Lordships allowed interest at 6 per cent. from the date of the death 
of the testator till the date of payment, in the absence of proof that the amounts 
could hava been lent out at any parsioular rate. 


Appeal against the decree of the Court of the Additional 
Temporary Subordinate Judge of Guntur in O. S. No. 30 of 1913. 

T. R. Ramachandra diyar and T. Ramachandra Row for 
Appellants. _ 

V. Ramesam and P. Narayanamurthi for the Respondent. 

The Court delivered the following 

Judgment :—Several questions were raised at the hearing of 
the appeal, but at the close of the arguments there finally emerg- 
ed for decision two substantial questions :— ; 

1. Whether the suit was barred by the Statute of Limita- 
tions ; and 5 

2. Whether the suit as brought was maintainable. 

The appellants challenged the findings of fact of the Lower 
Court but as we agree with tkose findings, it is scarcely necessary , 
to deal with the evidence in Cetail. The facts which are either 
admitted or proved may be shortly stated. One Mangayya and 
Chunduru Subbarayudu, the father of defendants 1 and 2 and 
grand-father of defendants 3 206, had dealings with each other 
which resulted in mutual acccunts. There were three accounts, | 
one for cash dealings, another for purchase and sale of goods on,, 








1. (1860) 28 Beav, 868. ` 2. 54 Am. Dee. 649, 
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each other’s account, and a third called the Rice Mills Factory 
account... The last account requires some explanation. Subba- 
rayadu and others were working some rice mills in Bez- 
wada in partnership, and Mangayya was a sub-partner with 
Subbarayadu in that, concern. Monies advanced by Man- 
gayya to Subbarayadu for the working of the rice mills 
were entered in the third account. In December 1900, a sum of 
_ over Rs. 10,000 was owing to Mangayya from Subbarayadu on 
No. 1 account, and it appears that he was pressing Subbarayadu 
for payment of the sums due to him, but Subbarayadu instead of 
paying him appears to have asked Mangayya for money for the 
working expenses of the rice mills and proposed that Rs. 5,000 
out of the amount which was owing to Mangayya on No. 1 account 
should be transferred and debited to the rice mills account; the 
result of such transfer would be that the sum of Rs. 5,000 instead 
of being a personal debt of Subbarayadu would become an item of 
account in the partnership between the two. Mangayyu agreed 
to this and the necessary adjustments were made on January 11, 
1901; buta year later, either because Mangayya was not bound 
to contribute any such sum of Rs. 5,000 for the working expenses 
of the rice mills or for other reasons, the debit of Rs. 5,000 to the 
rice mills account was cancelled, and that sum was carried to a 
separate account to the debt of the 1st defendant, Lakshminarayana., 
That was in January 25, 1902. On thesame day the credits and 
debits in No. 2 account were taken over to No. 1 account and 
thereafter No. 2 account ceased to exist. That these adjust- 
ments were made with the consent of Subbarayadu is estab- 
lished by the evidence. Though the sum of Rs. 5,000 was 
debited in the name of Lakshmi Narayana, it was a debt owing by 
Subbarayadu and the joint family consisting of himself and his 
sons. Lakshmi Narayana does not say that it was a personal debt 
of his own. He had nothing to do with this adjustment. and in fact 
he disclaims all knowledge of it. Mangayya died on November 
94, 1903 and before his death, on November 6, 1903 made his 


will by which he appointed Subbarayadu, his debtor, Krishnayya 


his son-in-law, and another Sambayya executors. He gave 


authority to his widow Sitamma to adopt and bequeathed 4 of- 


the residue of his property to the boy to be adopted and there- 
maining 4 to Sitamma. The legacies were payable, on the boy 
to be adopted attaining the age of majority. Sambayya, one of 


í 
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the executors declined‘ to ect-and Subbarayadu and.Krishnayya 
entered on their duties, though probate was not taken out: (no-pro- 
bate’was necessary as the Hindu Wills Act does not: apply)-anid 
Subbarayadu ‘took a leading part in‘ the administration: of the. 
estate. It:appears however shat the widow Sitamma was. in actual 
eustody. of the- monies belonging to Mangayya’s estate, though 
Subbarayadu ‘was in the direction of affairs, Krishnayya the other 
executor was receiving salary.from the estate and wag looked,upon 
4s practically a servant. _S-:tamma was pressing Subbarayadu.to 
repay the sum. of Rs. 5,000 and. interest but Subbarayadu declined 
tọ pay on the ground. that she money was in his hands.and he, as 
executor was entitled, to xeep ‘it. He also claimed ta,-retain 
What, may be, found due, to kim on taking , the accounts of the 
rice factory. There was practically no balance due either “way” 
gn .any account. - Sitamma finding that Subbarayadu. was .not 
paying - the., debt : due to her. husband’s ‘estate . in. spite ‘of 
repeated demands applied for a succession certificate . jointly with 


‘Krishnayya | to collect, this debt and certain. small debts due to, her 


husband’s, estate from others and in spite of opposition: . from 
Subbarayadu she and Krishaayya, obtained a succession , certificate. 
on the. 19th-October, 1905. The plaintiff was adopted by. Sitamma 
on the 5th J une, 1905 and Subbarayadu died in June 1906. The 
present suit was instituted on August 21, 1911 by the adopted son 
who is still an infant agains3 the defendants, the sons and. grand- 
sons of Subbarayadu to recover the said. sum of Rs. 5,000 and, 
interest. Neither Sitamma ror Krishnayya the surviving. executor 
is a party to the suit though both of them are named as. the next, 
friends of the minor plaintif. . 


In this state.of things, she first question for detérmination is 
asto the nature of the right of the plaintiff in the estate of 
Mangayya and against tke defendants, for on that would ‘depend 
the article of the Limitation Act applicable to the suit. The estate 
of Mangayya on his death vested in his executors Krishnayya and 
‘Subbarayadu under S. 4 of the Probate and Administration Act. “As. 
the plaintiff does not repudiate the will and claim the estate as the 
surviving member of a jcint Hindu family,—according ‘to the deci- 
sions of-this Court he could rot have done so—he is not entitled to 
sue adebtor, of the estate for the debt and the only persons who 


| could sue are the executors. If, however, the executors fail'to do their 
| duty and refuse or neglect t¢ gue, a legatee may sue the exeoutorg. 
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for his legacy in due course of administration and may join the 
debtor or his representatives as parties and. claim payment of the 
debt to the estate. (See Consett v. Bell 1 and Morley v. White 2); 


-but whatever be the form of action the same article of Limitation | 
would apply, and if the cause of action had accrued and time- 


‘commenced to run during the life-time of the testator, it’ would 
continue to run except in the case specially provided for by S. 9 
of ‘the Limitation Act. (See Lala Soni Ram v. Kanhaya Lal 8). If 
therefore Subbarayadu' had been a stranger-debtor, the claim to 
‘recover the debt would certainly be barred by limitation, as the debt 
became due in January 1902 during the life-time of Mangayya, 
and the period of limitation for a suit to recover the debt is 
3 years. The acknowledgments of liability referred to by the 
Lower Court even if they satisfy the conditions of S. 19 of the Act, 
would be of no use as there is none within three years of the 
date of the suit. If, however, the debtor himself is one of the 
executors, in whom’ the estate vests, in legal theory, the debt 
payable by him is assumed to have been paid by “him to himself 
and becomes part of the assets of the deceased testator in his hands. 
In re Bourne: Davey v. Bourne 4; 5, 87, Indian Trusts Act. -This 
seems to be the case whether the executor’ proved the will or not 
provided he acted as executor, (Wank ford v. Wankford,.5 and In re 
Applebee: Leveson v. Beale 6). . If however a person appointed an 
executor renounces the office or dies without having acted or ob- 
taining probate, he will be in the position of a stranger-debtor, 
and an action to recover the debt will:be barred uñless brought 
within the time limited for an action to recover a debt (Ingle v. 
_ Richards 1). As one executor is as much entitled to-be in posses- 
sion of the assets of the testator and expend it in due course of 
administration as his co-executor, there can ordinarily be no suit 


against him by the co-executor to pay over the assets to him: 


(Beall v. Hilliary 8); but-on the death of one of two executors, the 
powers of the office are vested in the survivor, and he then may 
have a right to claim the assets from the representatives of the 
deceased executor. Also a creditor or a general legatee may for 


the purpose of recovering his debt or his legacy bring a suit for- 





1. (1842) 1 Young and Colleyer 569 at 579. 22, (1878) 8 Oh..Ap. 781. 
8. (1918) L. R. 40 I. A. T4: 25 M: L. J, 181, - 4. (1906) 1 Gh. 697. 

. 5. (1708). 1 Salk 299. ~ . , „6. ' (1891) 3 Ch. 429, 
7. (1860) 28 Beay. 366, 368., °. ` ` 8. 54 Am. Dee. 649. 
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‘administration and-in that-suit claim an account. from the. repre- 
sentatives of the deceased executor and payment of.. whatever, is 
found due. Now that Sub>arayadu himself. was an. executor, the 
co-executor Krishnayya covld not bring an action at law to re- 
cover the debt due from Subbarayadu but can, if at all, only sue 
for, administration to secure the payment of the'debt due to the 
estate. In such an action, it may not be necessary to join as 
parties persons beneficially interested in the estate; but the 
decree in such a suit wod noi be for payment of the debt 
as a debt, but ‘would be for an account of the monies . 
belonging to the testator’s-estate in the hands of an executor, see 
Peake v. Ledger 1; for form of decree the same case reported i in 4 
De. G. and Smale 137, Seton, p. 1458. But Krishnayya was not 
bound to bring such a suit s> long at any rate as Subbarayadu was 
alive and the plaintiff cannot be prejudiced by any inaction on the 
part of Krishnayya (See In re Pardeo Mc Laughten v. Penny 2.) 

` The plaintiff in this cas2 is only a legatee and does not. repre- 
sent.the estate and has no direct claim against any debtor to the 
estate. His only right under the will is to recover as legatee his share 
of the residue which was bequeathed to him from the executors and 
if the executors had died pcssessed of property belonging to the 
testator, to recover the.same from their representatives ; for there 
can scarcely be any doubt that the defendants as. representatives of 
their father, Subbarayadu would be bound to pay to the estate of 
Mangayya any assets which remained in the hands of Subbarayadu, 
As the debt due to} Mangayye by Subbarayadu became assets in 
his hands on his appointmen; as executor, ‘the plaintiff is entitled 
to two- thirds of the money which remained in the hands of 
Subbarayadu at the time of Lis death and the defendants are ‘liable 
to pay that sum to the plaintiff. It is not said that any debts or 


- other legacies remain: to be paid and any, further administration of 


the estate except dividing the residue between the plaintiff and 
Sitamma’ is ‘not necessary. The plaintiff's right’ then is to 
recover a legacy, and even if he were an adult his suit: would 
not be barred as he has under Art. 123, twelve years from 


“the time -when he becomes entitied to receive it; ` Rajaman- 


nar v. Venkatakrishnay ya E ; In re Johnson: Sly ` v. Blake 4 and 
In re dane, Davis ; In re b H. Davis : Evans Vv. “Moore 5. But 
i (1850) 8 Hare 318. - ae 2. È B. (1906) 1. È; “965. 


` (1908) I. L. R 25 M. 861= oa L. J, 188i | (1886) 29 Ch. D. ‘963. a 
| (1891) 8 Ch. 119. ~- ote 
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‘whatever’ Article: of ‘limitation’ applies, as the’ cause of action 
accrued to the plaintiff for the first time after ‘thé! déath of Man- 


gayya; and “ds he is still ati tani bis bisaa of gan could not bë 


i 


barred. > ” 


The next question i is neha the plaint is $9 riers as to 
give the plaintiff the relief hé is entitled’ to. The claim made i in 
the plaint as it now stands is undoubtedly a legal claim to recover 
a debt due to the estate as if: ‘the plaintiff i is the present owner and 
representative of ‘the estate, and- the lower Court has given a 
decree to the plaintiff for the whole ‘amount sued for on that. basis. 
That as has already been stated is. ‘nob his right. ‘There cain 
scarcely be any doubt that the plaintiff’ and his’ advisers have 
managed to go wrong as often as they can, and although the plaint 
“was allowed to be amended in the lower Court it is obviously 
‘still defective. At the close of the arguments in the appeal, the 
‘plaintiff applied for permission to further ‘amend the’ plaint in 
accordance _with his actual rights in the ‘estate’ of his-adoptive 
father and subsequently filed “a: petition for that! purpise. This 
application i is opposed by the appellants and the question is whether 
we should allow . it now. ‘The plaint contains all the” necessary 
allegations’ to- give the’ plaintiff the relief to which he is entitled 
though there is no specific prayer for administration either general 
or. limited, and the claim is not made as for’ the recovery of a 
legacy. , It is to make the plaint regular. by claiming proper reliefe 
and to cure’ the defect as ‘regards parties that the application to 
amend the plaint has een made in this Court. Inasmuch as the 
‘plaintiff i is still an infant and as his claim is certainl y not barred. 
to avoid further litigation ani expense, we think we should allow 
the amendment now asked for if we, can do so without prejudice 
to any vested rights of the defendants. Inasmuch as the rest of 
the properties belonging to Mangayya’s estate except the sum due 
from Chunduru Subbarayadu is said to be now in the possession 
of Sitamma as guardian of the minor plaintif and inssmach as 
both Sitamma and Krighnayya agree to account to the minor for 
his share of the residue of the testator’s estate and to be bouad by 
all.the . proceedings which had hitherto been taken in this suit, 
there i is no need. to, pass a decree for general administration or to 
send the case back, for taking general accounts. In the view we 
have taken, ‘namely, that the claim of the plaintiff is not & ' legal 
claim to recover a debt, but: only a right to regovey his share af 
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the residue, Subbarayadu.and his representatives would be entitled 


- to claim, if they so desired, sn enquiry as to whether Subbarayadu 
during his life-time made any payments<ior' was entitled to retain 


any sum as executor out of the funds which were in his hands. 
No.suggestion was made in the course of the trial in thé lowet 


: Court that any disbursemerizs were made or expenses incurred by - 


Subbarayadu as executor of the estate of Mangayya, butit was said 
that if the account of the rice factory partnership is adjusted it will, 
be found that Mangayya’s estate was indebted to Subbarayadu. If 
the defendants insist on an enquiry they are entitled to it. As we 
can direct this inquiry in this suit, the amendment should we 
think be allowed and to-obviate any possible objection as to want 
of parties, we also order Krishnayya the surviving executor and 
Sitamma the other residuary legatee to be added. as defendants, 
reserving however the right >f the plaintiff to an account of and 
payment of his share of the residue in their hands. 


As the plaintiff i is only entitled to 2/3 of .the amount, the ` 
decrée of ‘the lower Court diracting the payment of the whole sum 
to the plaintiff cannot stand- Further the residue is not payable 
till the infant plaintiff attains the age of majority. As the legacy 
is payable according to the terms.of the will, on..the- plaintiff at- 
taining majority it. is clear that Sitamma’s. claim to her legacy is 
also not barred. In these cizcumstances it is unnecessary to drive 
Sitamma to a separate suit to recover her share of the legacy. The 
proper order: then to-make ix view of the rights of the. parties is 
ari. order directing defendants 1 to 6 to’ pay into Court-out of the 
joint family property i in their hands the sum for which on taking 
accounts they are found liabl and directing, its investment when, 
paid under the directions of the Court. From out.of the invested 
funds the plaintiff should be paid his share, namely 2/3, and 
Sitamma the remaining 1/3, when plaintiff attains the age of- 
majority ; liberty to be reserved to apply for this purpose. . : 


There is one other quiestion'in the case, viz.; as the debt due 
to Mangayya from Chundurc Subbarayadu became assets. in the 
hands of Subbarayadu on the death of Mangayya, whether he :was 
bound to pay interest thereon according to the rates: stipula- 
ted in the contract- between the parties or whether after 


-that date he was to: be treated as executor with the money of his 


testator in his‘hands for which he has not’ accounted and whether 
he was chargeable with any interest. '“Ib is clear. that the monies 
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if Mangayya which were. in. “the, hands of syapa could have ° 
been invested and lent out -f0i intérest, and as it is not proved that 
they could have been lent dub: “atcany! particular. rate, we think 6% 
interest from the date of the death of the testator on the sum due 
till date of payment should Be-charged. “There will be no. costs in 
this Court. The costs of fhe-lower Court -will be provided. for 
in the final decree to be passed-on taking ` accounts. There will 
be a preliminary decree forsaccounts and i man in this. Court, 
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Nathan Mudali and others .--... Appellants* (Defendants 
| 2 to 6).- 
Parthasaradhi Mudali and others ... Respondents (Plaintiffs 
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gpi TES: T * 
Hindu Law—Illegitimate son—Right to share in family property—Nature and 
extent of right—Property allotted to legitimate sms at a aes with the father, 
af liable to the claim of the illegitimate son. ` tet 
An illegitimate son of a Sudra by- a. -permanently Kept canai can, under 
the text in the Mitakshara, take a “share, re. equal to that ofa legitimate son, at his 
father’s choice, and after his father’s death can dematid c of the legitimate songa 
share equal to half of-that of-a legitimate son.. This provision for the illegitimate 
-son is*really a sort of capitalissd maintenance.: Thargfore,,. where a‘father and 
his sons-are in possession of family ‘property and - thore-are. mo other co -parcencers 
of the same degree ‘with the father;-then, as: to that joint. „amily property, the 
řight to a full share or possibly lass can be given by thé. father to his illegitimate 
son. Where’ however, the father and his sons: haye “separated, there is'no longer 
the material on which the claim of the illegitimate son can “operate and the sons. 
share of the property after partition, cannot be made liable to this claim. 


Ram Saran Gerain v. Tekchand Gerain l; relied on; Krishnayyon y. Muthu- 
sámi 2, Jogendro v. Nityanand 3, Karuppa Gownden v. Kumarasami Gounden 4 4 
and Visvanathasámi v. Kamu Ammal- 5,-reférred to. ‘ 


<“ Second appeal: against: -the decree of the District ‘ott of. 
Ghingleput in A-S. No. 45 of 1912, preferred against thé decree’ 
of the Court of the District ; Munsif c of Poonamallee in O. 8. ‘No: - 
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“eco e; QV. Muthukrishna Aiyar: and) A. Swvarama. Menon-for 
9. Appellants. T gt pion 
aret : V. So- Govindachariar, V. S. Kallapiran Ai angar and 

Mudali. T, JM. Vedantachariar for gi kh SAK eo 2a 
l - The Court delivered the. following ` 
Napier, J. - Judgments :—Napier, Js mba an appeal. ‘from a decision 


of the District Judge of Chingleput on appeal from the decision of 
the District Munsif of Poonamallee in a suit brought by an illegi- 
timate'son against the legitimate gods of his father, making the - 
father also a defendant, claiming a share of the family propert y on 
partition, The lower-Appellate Court has given’him a decrée 
on’ the footing that the father tacitly consented ‘to ‘his having 
a share’ atid that ‘therefore he is elititled to avhalf sare with his 
legititinite brothers.’ “The legitimate sons appealed to this Court 
relying on the fact, which has not been disputed before us, that a 
prior suit had been instituted by one of the legitimate sons to 
which the present claimant was not made a party and in “which 
the plaintiff sought for ‘partition against his’ father, that in, that 
suit ‘the father pleaded that he had other legitimate sons of ‘whom 
the present plaintiff was one, and that therefore they were necessary 
parties’ ‘to the suit. It appears that that suib was ‘compromised 


and partition made, in which the claimant was given no share. 


“Mr. Muthukrishna ‘Aiyar on their behalf now contends that 
whatever are the rights of , an illegitimate son against his father 
and whatever they. are against his father’s legitimate sons after his 
father’ s death, once there‘has been a’ partition there remained no 
right to him to Claim a share against’ ‘the sons. We have been 


‘taken through a long series ‘of authorities beginning with Krish- 


nayyate_ v. Muthusami 1, which have'decided the true position of 
illegitimate son of a sudra ‘by a permanently kept concubine 
under, Hindu Law. The broad result of these cases is . that 
an illegitimate son, can under the text in, the Mitakshara 
take a share equal. to that of a legitimate son at, his. father’ 8 
choice, and after his father’s death can demand “of the legiti- 
mate sons a share equal to half of that of a legitimite son. 
This power of the father and right of the illegitimate gon 
is treated by the eminent Judges who have considered these 
cases as being an exception to the Strict rule of ‘Hindu Law 
nae ‘which no person other than a co- pircener is ‘entitled to a shire’ 


1. (1888) I. L. Ri TM. 4 407. 





PART- VL] THE MADRAS LAW JOURNAL KRPORTS, 205. 
< ue al ee zo , 

It*is explained in “some of the’ cases as being really only a sort of 

capitalised maintenance and-that this is the true view of it whether 

the share is given by the.father-at’ his choics or‘ whether under the 

later text it is claimed against-the legitimaté-sons after: the father’s 


death. We do not think it—necessary to “discuss the principle - 


behind this right. It ‘is sufficient for us that.it is definitely and 
clearly’ laid down in the Mitakshara and has been fully recognised 
by eminent J udges like the late Mr. Justice Muthusami Aiyar. We 
take it, therefore, that where, father and his sons are in possession 

of family property and there are no other co-parceners of the same 
degree: with the father. then, „as to that joint family property, the 
right toa full share or possibly less can be given by the father. 
And. it seems to us.to follow from this that where the father and 
his sons have separated there is no longer the material on which 
this claim can operate and that therefore- the son’s share of the 
property after partition cannot be made liable to this claim. For 
this latter proposition theré-is direct authority of, the High Court 


of Calcutta’ in a case reported in Ram Saran Gerain v.. 


Tékchand Gerain 1 and we:can only say that judging the mattèr in 
the light of what we regard as the true inferences to be drawn 
from the decisions of this Court, we entirely agrée with the view 
taken by the High Court of Calcutta. : 

For the respondents three points have been taken. First of 
all, it has been urged that the written statement of the father in 
the previous suit amounts’ to a choice within the meaning of the text 
in the Mitakshara. We, have allowed this statement to be filed, in 
this Court and marked as Eishibit B—and have examined, it care- 


fully. It is in fact an allegation that the sons are legitimate ‘and, 


that they are therefore necessary parties to the suit, and does not 
purport. to make any choice, because the conditions for a choice were 
not before the father; secondly, it could not operate as a choice 
because thé father had no tight to raise any. question in that suit 
` other than the question whether there were other persons entitléd 
to be made parties. That suit as we have pointed out, ended in’ a 
compromise in which the illegitimate sons were ignored. We can- 
not therefore treat anything in the written statement in that 
suit as indicating a choice by the father. The next point ‘taken 
is that the language of the text ‘of the Mitakshara must be read 
as meaning | that wherever the father wishes that his sons, whether 
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legitimate: or illegitimate, should begiven. a share they shall 
be, entitled to that share. Bearing i in mind that this right to a 
share i is admittedly an exception, to the (principles of Hindu Law, 
we do not feel at liberty to do anything more than construe this 


„ text strictly and we have the authority of Judges of this Court 


for saying that that is the proper manner in which to approach 
the text. We must therefore.confine it to the exact conditions 
which are stated in the text itself, and, in that view, it is impossi- 
ble to say that a consent of the fapher given in circumstances 
where the choice does not arise and where, he has no power to 
dissent can come within the language, of the text. The last point 
taken’ is that an illegitimate son has, a right under’the Hindu Law - 
to a share, “which : ‘right arises to him at birth, and that the 
father’s choice'is only limited to this, namely, that the father 
can say whether he shall take a whole share or something 
less. It ‘is conceded by the respondent that this view has never 
even been considered as possible by any of the Benches of this 
court that have had this matter. under careful scrutiny since the 
time of Krishnayyan v, Muthusam 1. The sole basis for this 
argument is the decision of the’ Privy Council in the case reported 
in Jogendro v. Nityanand 2 in which the Privy Council held that 
where the property was in the hands of a legitimate and an illegiti- 
mate son and the legitimate son died, the illegitimate son could 
take the legitimate son’s share by survivorship, the estate being 
impartible. - This decision has been considered in two cases, 
Karuppa Gounden v. Kumarasami Gounden 3 and Visvanatha- 
swami v, Kamu Ammal tand it cannot be denied that this 
Court has found some difficulty in ascertaining the principle 
on which that decision was founded. It must of course be 
loyally, followed wherever that position has tọ be dealt with. 
But this ;Court has steadily refused to extend its application 
beyond that position or to deduce from it propositions which are at 
variance with the decisions of this Court., We are asked to say 
that that decision can only be founded on the proposition that an 
illegitimate son takes his share at birth. Not only do their Lord: 
ships not say that, but they definitely negative that proposition the 
language being “it cannot be said that at his birth he . acquired 
any right to share in the estate in the ‘same Way as a legitimate 














` 1s (1888) I. L. R.T M. 407. ' ook (1890) I. L. R. 18 0. 151. 
8. (1901)I. L. R. 35 M. 429. . 4. (1912) 24 M, D. J. 271. 
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son : “would. do?“ so that, whatever be thë ‘principle which* their 
Lordships apply for the purpose of their decisién’ in that cage, 
it was not the principle of the Peele ee son being a co-pateéner 
“ab birth.- © => oon : 


“It follows, therefore, ‘that so far from assisting the respondent 


in his argument, this dictum, is a direct authority against him, 


The respondent wished to invite our attention to the text of 
Mitakshara and found some arguments on: the position i in which 
this text is found. Both my learned’ brother and myself feel that 
we are not at liberty to reopen this question. 4 It has, as I have 


said, been exhaustively considered by eminent Hindu J udges E 


“this Court for'40 years and we do not feel i in the slightest degree 
entitlėd and I may say speaking for myself, competent to review 
their decisions. We miust, therefore, accept ‘the law as laid 
down in those cages and, as it necessarily follows from those deci- 
sions and from the view which we take following the case in 
Ram Saran Gerain v. Tekchand Gerain 1, that, the claim must 
fail, this appeal will be. allowed, and the decree of the District 
Judge will be reyersed and that of the District Munsif restored, 
- with costs throughout. z 
The memorandum of objections- is dismissed with- CORE. 
Ayling, J. I; agree, P KA Ai 
A V.V. c og i 


—— 


IN THE HIGH ‘COURT OF J UDICATURE AT MADRAS: 
PRESENT :— MR, J USTICE 3 ABDUR RAHIM AND MR. JUSTICE 
: SRINIVASA ÅIYANGAR. 3 
Subbaratna Mudali and others ... Appellants * Defendant 


v. $ 3 
Balakrishnaswami Naidu ; ay Doomia (Plaintiff) - 
Hindu law—Dancing girl caste —Suecession— Usage—Preference of females. 


to males. - 

Members of the dancing girl caste are Hindus Male, members of this 
caste :are ‘usually governed by the Hindu law and usage. Also when female 
members marry and have children, a8 they sometimes do, their family relations 


are governed by the Hindu law and presumably the ordinary Hindu law of inberit-, 


ance will govern succession to their proparties At the same time, their female 
children: may remain -unmarried and become professional dasis without any 
degradation or stigma attaching to’ them go long” ‘as they chgarve the caste 














* B.A. No, 12 a1 of 1916, Ai, 8rd April, 1917. 
- (1909) I, an R. “iga, 19%. 5 
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customs, : There is'no dissolution of the natural. tie, of rélationtship ‘ between the 
members . of, ‘the caste whor emain, unmarried: and follow their trade. and their 
“martied relations who lead a respectable | life. 


t 

Usage has howaver sprang in their caste whioh permits affiliation of daughters 
and gives preference tò females in mattars of succession. The ordinaty" Hindu 
Law of inheritance which excludes females or prefers males to females, and which 


‘allows only a ljmited-interest,t2 female heirs, has Jo application to the dancing 


girl caate. Held, accordingly, in 2:case of disputed succession to the property of a 
: dancing girl, that the mother’ s: mother’s father’s ‘brother's daughter was & 
, Preferable heir to the mother’s mother's father’s brother's ' daughter’ s son. 


‘Authorities on the point discussed. aoe bes 


Second. appeal against. the : decree’ of the District. Court of 


1s {lichinopoly. i in A. S. No: 256 of .1914 preferred against the decree 


~~ 1918, 


fe 


i 


' 


of the Court of the District- Munsif-o of; Karur in OveS. No.. 82 of 


tel 5, ios 


‘Ky s. Ganesa Aiyar | for Appeliants eae te 
i S.. Ramaswami Ai yar for Respondènt. 
'The Court delivered the following Paroa nb oen 


I udément, :—This appeal raises an interesting ‘question as to 
< the succession tothe property of a’ woman of the dancing girl 
caste. The deceased woman Palani inherited. the property in 
dispute from her mother Nagu, who inherited ‘it from her mother 
“Mottai’ who again inbérited it from het father’ Arunachallam. 
Arunachallam had two brothers Ramaswami and Mathurbutham 
and the question Ț is whether Mathurbutham’ s daughter ‘Seethai 
or Ramas wami’s daughter’s son Marudamithu Mudali is the 
her of Palani. All the women appeit’ to have followed the 
> profession ‘of a prostitute. That’ melibeis of this” caste are 
- Hindus is certain, though the ancient ‘writers and’ their tnodern 
' exponents find some difficulty in fixing them in one of the’ four 
‘castes; but’ whether they belong to the Sudra or fourth caste or 
toa separaté fifth caste is immiterial. That male members of 
this caste are Usually goveined .by the Hindu Law and usage does 
not seem to have been questioned ; so also when female members 
marry and have children, as they sometimes do, their ‘family 


A `rélation ig governed ‘by the Hindu Law and presumably the 
ordinary Hindu Law of Inheritance will govern succession’ to their 


` properties. At the same-time their female children mayi: remain 
unmarried and become professional dasis without any ‘degradation 
or’ “stigma” attaching | to them so lorig as they’ observe the caste 


a customs. - . It-is well-known that at Teast inthe Southern Districts 


they are supposed’ to. be maryied to the ido! of some temple and it 


2 
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fs A question not-beyond dispute - whether’ after such a marriage, 


“signified by the tying of-a bottu and thali by the archaka or priest, 


... they can contract a real, marriagé with a; member of their caste. 


= ‘They are not virgins, “aire not married women ‘and never become 
`. widows. We are led to make these observations for showing that 


Re 
fe 


7 


roe 


© there’ ‘ig “no such thing asa dissolution of the natural tie of 
relationship between ‘the members ' ‘Gf the caste who remain . 


unmarried and follow their trade and their married’ relations 
who lead a espectable life. Even in. the case of the married 


‘or tmmarried women of other castes who have become degraded 


"by ‘their’ immoral-conduct,..it..is. now settled that the natural 
` relationship: is’ not; broken. between such common women and 
their respectable relations and the ordinary rule of the Hindu 
‘Law of Inheritance applies... But it will be seen at once that that 
law which is based on a system of: legal marriage ‘and consequential 
relationship, cannot be applied at allor at least without very 
. considerable modifications to the property of a woman of this caste 
who except her own children can ordinarily have relations only 
`, through | females. The rules as to ‘stridhan obviously do not apply 
-to such property and there is no other rule of succession laid down 


., in the Smrithis or by the commentators prescribing ` the ' devolu- 


ction of the. „property, of women of this caste, except, it be the 
general, rule “ ‘that tothe nearest Sapinda the inheritance next 
|. belongs”. According to Vignaneswara ‘Sapinda’ “connotes merely 
- relationship (See Acharadhyaya Vivahaprakaranam, pp. 81, 32 & 
35, Setlur’s Edition. Pr ans :. 1 Madras Law Journal 75. Usage 
., bas therefore sprung up, in this caste which- permits affiliation of 
„ daughters and gives preference to.females in matters of succession. 


This. was recognised in one of the early eases in this, Court 


. Kamakshi x. Nagaratnam 1. There the two daughters. ofa son 
. inherited the mirasi office of their grand- -m ther. On the death 


of, one of them her daughter was held entitled ` to her share of the 


office, jointly with. the aunt. The learned Judges held that the ` 


an ` rules of inheritance applicable to paternal property were applicable 


G 


nto succession to the , property « of the mother, treating the females . 


mag if they were; males, as that was necessary from the nature of 
„the. case: .. Itig. to. be. observed - that the females so inheriting the 
_ property take an, absolute, interast.therein as, a. male. Apparently 
; ithe learned J a “thought. they. were applying the Sida) 


he. Wan Ke "+1: (1870) 6 M..C.R.161.°- | 18 
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un 
Sabha kan “Hindu. Law of Tnliepitanos, with! na modifications as they 
»Mudali 


a ‘thought necessary to suit the circumstances of the tase; but we 
Pei eats: -canfind-ho authority.in that law for such a manipulation. We- 
‘Naidu. . think the correct basis was usage. In, Veku v. Mahalinga. }, 


¢Muthusami Aiyar, J. > after a reyiewxof the previous desi 
` coucluded that the Civil rights of. the members of this class are 
. tobe adjudicated upon in the absence of a positive rule to the 
‘contrary with reference tothe custom of the caste and the 
- analogies of the Hindu Law. (See p. 399). Apparently on that 
‘analogy it has been held that a dancing- woman and her daughters 
may constitute a joint Hindu family.” (Chalakonda Alasani v. 
: Chalakonda Ratnachalam 2.) In Muttukannu v. Paramasame 3, 
-the same ‘learned Judge held that by custom plurality of 
-adoptions was recognised in the section of the.caste whose prac- 
tices were in question and that the adopted daughter succeeded in 
: preference to and to the exclusion of the son of another deceased 
adopted daughter, ‘Evidently the right of representation was not 
- allowed to a daughter’s son. In Narasanna v. Gangu 4, it was 
held that the sister’s adopted daughter was entitled to succeed to 
a deceased dancing woman’s property in preference to her brother. 
- This would be in accordance with the ptinciples governing the 
devolution of the property of the female members of the caste, 
but the learned Judges based their decision on degradation being a 
ground of preference. They followed the decision in Sivasangu v. 
Minal ® which however was not a case of succession to the property 
of a woman of the dancing giil caste; but of a married woman 
who became degraded by becoming a prostitute. This ground of 
preference to succeed to a prostitute’s property is no longer law. ` 
Subbaraya Pillai v. Ramasami Pillai 6, Mandaram Nammaiya 
Chetty v. Mandaram Thiruvengadathan Chetty 7, Minakshi v. 
Mumiandi Panikkar 8: but it is to be observed that these cases 
leave the law as. to dancing girls as it was before. 


Acting then on the analogy of the cases decided in respect of 
the devolution of the property of dancing girls, we think Seethai 
was-a preferential heir to her cousin’s son. She is nearer in 
realtionship to the deceased and the ordinary Hindu Law which 





(1888) I L.R. 11 M. 393 at p.399. 2. (1864) 2 M. H. C. R. 56 

(188:) I. L. R. 12 M. 214. 4. ` (1889) I. L.R. 13 M. 138. 
(1889) I. L. R. 12 M. 277. 6. (1899) I L. R. 23 M. 171. 
“ 1919) 18 M L, T. 88. 8. a919) 27 M. L. J. 353, 
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excludes females or prefers males to females has -no application to 
the case of dancing girls. This is also im accordance with the 
consciousness of the parties, for it is said in the judgment of the 
District Munsif that the defendants conceded that there was a 
special custom as regards inheritance to property left by a 
dancing girl under which heirs who are also dancing girls take 
the property of the deceased in preference to male heirs. It is also 
clear that the ordinary Hindu Law of inheritance is not applicable 
to these ‘parties, for when the female heirs succeéded they took 


an absolute estate. The appeal must therefore be dismissed with , 


costs. ; 
A. V. V. 


oy 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT :— SIR JOHN WALLIS, Chief Justice, MR. JUSTICE 
OLDFIELD AND MR. JUSTICE KUMARASWAMI SASTRI. 


-V. Perumal Pillai `... Appellant® (6th 
v. | ; 4 _ Defendant). 
R. M. M. R. M. Raman Chettiar *,.. Respondent 
(2nd Plaintiff). 


Transfer of Property Act, 5. 60—Mortgagee releasing portion of the mortgaged 
property, not bound to abate proportionate part of the debt. 

A mortgagee voluntarily releasing from the suit a portion of the mortgaged 
property is not bound to abate a proportionate part of the mortgage- debt. 

Krishna Ayyar v. Muthukumaraswamiya Pillai 1, Jugal Kishcre Sahu v. 
Kedar Nath 2, referred to. 

Pon sini Mudaliar v. Srinivasa Naicken 3, Surjirain Marwari v. Barhama 
deo Persad 4, dissented from. 


' 


Second Appeal against the decree of the Court of the Subor- 
dinate Judge of Tuticorin in Appeal Suit No. 71 of 1913, 
‘preferred against the decree of the Court of the District Munsif 
‘of Tuticorin in Original Suit No. 231 of 1911. l 

This case came on for hearing in the first instance before 
Seshagiri Aiyar and Napier, JJ. who made the following 

ORDER OF REFERENCE TO A FULL BENCH :— 

Seshagiri Aiyar, J. :—The point for decision in this case is 
whether a, mortgagee suing on his mortgage is entitled to exonerate 








* S. A. No. 1698 of 1914. 28th April, 1917. 
1, (1905) I. L. R. 29 M. 217, 224. 2. (1912) I. L. R. 34 A. 606, 
8. (1908) I-l. R. 31 M. 333. 4, (1906) 1 0. L., J. 337. 
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.certain items of the mortgaged property from liability and can 


recover the whole debt by the sale of the other items. There are 


“some possible theories: one is that by virtue of the contract of 


mortgage every item of the property is charged with liability fora. 
proportionate share of the debt ; another. that the. mortgagee has. 
the option to recover the whole debt from. any one or more of, the 
properties mortgaged ; and a third that the purchaser of the equity 
of redemption in- any portion of the mortgaged properties is 
entitled to assume that the burden of the debt is distributable . 


. equally upon the whole property. The principle of S. 37 of the 


Transfer of Property Act may be invoked in his favour. ..The 
first proposition is not affected by the principle that after deoree, 
it is open to the mortgagee decree-holder to sell any one of the 
-properties covered by the decree to satisfy the decree debt. . It 
may be said that whatever may have been the original obligation 


‘of the properties to contribute rateably, the decree imposes a 
liability jointly and severally (if one may use such an expression 


in respect of things as opposed to persons) upon the properties 
comprised in the decree, and that the rights of the decree-holder 
are not restricted to proceeding rateably against each item of the 
property. Therefore, the cases which recognise. the right after 
decree to sell any one of the properties do not compel me to hold 


‘that it is a necessary corollary from it that the mortgagee has the 
, right to proceed in'the suit against any one of the properties 
` mortgaged. ' f 


It has been held by Benson and Miller, JJ., in Ponnusami 
Mudaliar v. Srinivasa Naickan 1, that if a mortgagee voluntarily 
releases in the suita part of the mortgaged property, he cannot 


throw the whole burden of the debt on the other portion. Dr. Rash 


Behary Ghose has taken the same view in his book on Mortgages. 


In Krishna Ayyar v. Muthukumaraswmiy a Pillai 2, Sir Arnold 


White, C. J., and Subrabmania Iyer, J., held “that, if the action of 
the mortgagee had had the effect of extinguishing the mortgage lien 
upon any portion ofthe mortgaged property so as to relieve it from 
the liability to bear its proportion of the debt, hecannot recover more 


' shan what the property he proceeds against would be rateably 
“tiable for.” They proceed to observe “so long as the equities.in the 


matter of contribution as between these- parties are thus unaffected 
by the act of the plaintiff, the latter’s right to be paid the whole 





1. (1908) I. D. R. i M. 333.. “a (1905) I. L. R, 29 M. 217. 
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of his debt fromi whatever portion of the mortgaged properties he - 


wishes to comprise in kis suit cannot,be questioned.” Hari Kissen 
Bhagat v. Veliat Hossan 1, supports the proposition enunciated in 
Ponnusami Mudaliaa v. Srinivasa Naickan®, . In Moro: 
Raghunath v. Balaji Trimbak 8 (decided. before the Transfer of 
Property Act was exteaded to Bombay), the same view was taken. 
The question was disccssed at some length in Jugal Kishore Sahu 
v. Kedar Nath 4 and she learned J udges -held that although as 


` between the. mortgager and the mortgagee, the latter may be- 


entitled to recover his debt, by the sale of any one of the items 
-mortgaged, the momert the, equity of redemption.in them passes 
to third persons, this right .ceases to. be exercisable. The third 
' theory, I suggested, nay account for this view.. 


It is contested, on theother hand, that the right to con- 
tribution is secured by 8.82 of the Transfer of Property Act ; 
that that right is enfccceible by and against the-purchasers of the 
various items of propety, without, interfering with the rights of the 
. mortgagee to proceec against any one of these items. This is 
the view taken recently by my learned brother, Mr. Justice Napier, 
in Venkata Subba Peddi v. Bagiammal 5.. In this state of the 
` authorities, I think is’ desirable.that the following question should 
referred for the opinion of the Full Bench. - | - 


_“ Whether a marigagee voluntarily releasing from the suit-a 
portion of the mortgazed property is bound to abate a proportionate 
| part of the mortgage debt ?” ae ore Pam 
. Napier, J.,:—= do not think that it can be disputed that 
. primarily every portion of the mortgaged property whether there 

were originally more than one morigagors or by assignment there 
has become more than one, is security for the mortgage debt and 
that the mortgagee has the option of recovering the whole debt 
from any portion. “be only question is whether his right is lost 
by the fact of his reasing part of the mortgaged property: either 
for a- proportionate amount of ‘the debt or freed from any 
liability and if ko whether this benefit operates in favour of an 
_original mortgagor or an assignee only. As my learned brother 


points out a view hes been taken that by such release rights of | 


contribution are lost, and therefore the mortgagee’s right to recover 





1, (1909) I. D. R. 300.755. : 2. (1908) I. L. R. 81 M. 838. 
5. (1888) I, O. B. 18 B745. ``  & (1912) L L. R. 34 A. 606, 
| 6. (1216) I. Le R. 39 M. 419=39 M. D. J, 319. 
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' the whole debt from the remaining ‘property is put an end to. 


This proposition is however not accepted in J ugal Kishore Sahu v. 
Kedar Nath 1, for the Court in that case on page 610 states that 
“ notwithstanding the release, the part released remains liable to` 
contribute rateably”. In spite of this view the Court held, as my. 
learned brother points out, that when the equity of redemption has 


z passed toa third party the right to proceed against that part of 


the mortgaged property for the balance ceases to be exercisable. 
The case in Hari Kissen Bhagat v. Veliat Hossein 2, does not 
rest on any question of-contribution either but only decides that 
where the mortgagee is willing, as in that case:-he was, to appor- 
tion the debt between the released property and the other and so 
brought his suit for a portion against the other only he could not be 
compelled to make the released mortgagor a party. (The head note 
is, I think, misleading). I have given m y best consideration to, the 
matter in Venkata Subba Reddi v. Bagiammal 3 where I point. 
out that it willbe a strange result if on the true construction 
of 5. 82 of the Transfer of Propety Act the right of contribu- 
tion of the properties: is lost, whereas by S.44of the Contract 
Act the release “does not free the joint promisor from responsi- 


bility to the other joint promisor.” “My learned brother and | 


myself have lately.considered this section in Second Appeal 
No. 1659 of 1914 and have held that “the contract to the contrary” > 
means a contract between the owners of the'eguity of redemption a 
and not a contract between the mortgagee and one of the owners. < 
It is to be noted that in Krishna Ayyar v. Muthukumaraswamiya . 
Pillai + the Court does not decide that ‘releasing does release the 
property from its liability to the.co-mortgaged properties. If no © 
arrangement made between one of the mortgagors and the 
mortgagee can affect the rights of the other mortgagors to make ` 
the released property liable for its rateable proportion under 
5. 82, the basis for the equity is gone, and I am unable to see 
why any equity is required where a statutory remedy is provided 
by the section. I agree with my learned brother in the terms of 
reference. ` 
S. Panchapagesa Sastri for KE. R. pang anvane Ay yangan, 


- Vakil for the Appellant. 


K. S. Jayarama Atyar for T; Arumainatham Pillat, Vakil 
for the Respondent. 


1; (1912) I. L R, 34A, 666. 2. (1000) s D. R 300. 765, 
8. (1915) I. L. R. 39, M. 419 at 422=29 M. L. J 
4, (1905) I. L. R. 29 M, 217. 
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The Court expressed the following 


Opinion:—We think this question must be decided with 
reference to the provisions of the Transfer of Property Act, and 
more especially of S. 60 which deals with the right to redeem. 
Redemption in England isan equitable relief which the Court 
allows on such terms as have been considered equitable in a 
long course of decisions. One of the established rules is not to 
allow redemption of any portion of the mortgaged property except 
on payment of the whole of the mortgage debt, and further limita- 
tions of the right to redeem are to be found in the doctrines of 
Tacking and Consolidation. In India the right is now governed by 
S. 60 which gives the mortgagor a right to redeem on pay- 
ment or tender of the mortgage money but expressly provides that 

“nothing in this section shall entitle a person interested in a share 
only of the mortgaged property to redeem his own share only, on 
payment of a proportionate part of the amount remaining due on 
the mortgage, except where a mortgagee, or if there are more 
mortgagees than one, all such mortgagees, has or have acquired, 
in whole or in part, the share of a mortgagor.” This section 
igtiores the equitable doctrine of consolidation which requires the 
mortgagor to pay something more than the mortgage money asa 
condition of redemption, but it adopts and gives statutory force to 
the rule that a part of the mortgaged property is not to be 


redeemed except on payment of the mortgage money. One- 


exception only is made for the case of the mortgagee having 
himself acquired part of the mortgaged property. To insist on 
the mortgagor paying the mortgagee the whole mortgage money in 
such a case without a proportionate abatement would give the 
mortgagor an immediate right of suit against the mortgagee or 
his assignees to recover back by way of contribution what he had 
paid in excess of his proportionate share, and this the legislature 
has avoided by the exception. It has not made any such statutory 
exception in favour of the mortgagor in the case, mentioned in the 
order of reference, of a mortgagee voluntarily releasing from the suit 
a portion of the mortgaged.property, and we are not at liberty to 
derogate from the terms of the section by introducing one. Nor can 
we entertain the argument that such a case can be considered to 
come within the exception because the action of the mortgagee in 
releasing part of the mortgaged property is an acquisition by 
himself within the meaning of the section, 
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If the mortgagor is not entitled toan abatement from the 
mortgage money on this-groùnd in a suit-for redemp‘ion, the same 
rule must, we think, apply in a suit for sale or foreclosure in which. 
the Court has equally to fix the sum on payment of which. the. 


_ mortgagor is entitled to redeem. In Krishna- Ayyar.v. Muthu- 


kumaraswamiya Pilla}, 1.there is an observation at the. close of. 
the judgment “that if the action of the mortgagee (in releasing : 
part of the mortgaged property) has had the effect of extinguish- 
ing the mortgage lien upon any portion of the mortgaged property. 
so as to relieve it from'the liability to bear its proportion of.the 
debt, he cannot recover more than what the property he proceeds 
against would be rateably liable for.” . It is, we think, clear, that. 
the release by the mortagee has no such effect, and that the 
released portion of the mortgaged property remains. ` liable . for’ 
contribution under S. 82 of the Transfer of Property Act, 
as pointed out by Chamier and Piggot, JJ., in Jugal Kishore Sahu 
v. Kedar Nath 2. The owner of part of the mortgaged property, 
who pays off the mortgage debt is entitled under this section to 
contribution from the rest of the mortgaged property, in the 
absence of a contract to the contrary, that is to-say, unless he has 
deprived himself of that right by contract. We may also observe 
that the words in the first paragraph. of the section.“ where several 
properties. ..../....+.are mortgaged to’, secure one. debt” means 


- have been mortgaged, just as inthe second paragraph the words 


“where ............0ne is mortgagéd to secure one debt and. then 
both are mortgaged to secure another debt” the meaning is clearly 
has or have been mortgaged; and that the language of the section 
affords no foundation, for the argument that the owners: of .part of 


-the equity of redemption could be deprived of their right to con- 


l 


tribution under the section by the action ofthe mortgagee in 
releasing another portion of the mortgaged property. 


The.decision in Ponnusami Mudaliar v. Srinivasa Natckan 8, 


proceeds upon the authority ofa passage in Mr. Ghose’s well- 
known work on Mortgages and does not consider the provisions. of 


` the Transfer of Property Act on which we have based our 


conclusion. This is also truc of the Calcutta decisions to the-same 
effect to which we have been referred, beginning with Surjiram 
Marwari y. Barhamdeo Persad, 4 With great respect we are con- 





1. (1905) I. L. R. 29, M. 217 at p. 924, 2: (1912) I. D. R. 84.4605. 
3. (1908) I. L. R. 31 M. 833. -4 (1905) 1 0. D. TAB. 
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strained for the reasons already given to differ from those decisions, 
and to hold that having regard to the provisions of the Transfer of 
Property Act it is not open tous to give effect to the suggested 
equity against a mortgagee who releases part of the mortgaged 
property from the mortgage. To do so would no doubt make a 
subsequent, suit for contribution unnecessary, but on the other hand 
it would introduce additional complications into mortgage suits 
which are already complicated enough. In our opinion however the 
question has to be decided not on the balance of convenience, but 


in accordance with the provisions of the Act, and for the foregoing’ 


reasons we answer the question referred to us in the negative. 
A. V. V. 


——— 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“PRESENT — MR. JUSTICE AYLING AND MR. JUSTICE SESHA- 
GIRI ATYAR. - l 


A. K. T. K. M. Narayanan Nambudripad ... Appellant* 

i (Petitioner). 
. v. i 
Tawker J. Megaji Seit and others ...° Respondents 

i (Counter-Petttioners). 

-Civil Procedure Code, S. 63— Execution, sale by inferior Court during pen- 
dency of attachment Ly superior Court—Sale valid. - 

The Court of the District Munsif of O. attached and brought to sale certain 


property during the pendency of an attachment of the same property by the Court. 


of the Subordinate Judge of ©. It was found that the purchaser at ' the execution 
sale had notica of tho prior attachment by the Court of the Subordinate Judge. 


Held, that the sale was valid and thatthe proceedings of the inferior Court 
were neither illegal nor without jurisdiction. 


Appeal under Cl., 15 of the . Letters Patent against the 
judgment of the Honourable Mr. Justice Srinivasa Aiyangar, 
-dated' 11th January 1916, in Civil Revision Petition: No. 64 of 


1914 praying the High Court to revise the order of the District _ 


Court of South Malabar, dated 9th September 1913 in Civil 
. Miscellaneous Appeal No. 17 of 1913 (preferred against the order 
‘ofthe Court of the District Munsif of Manjeri in ©. M. P. No. 
9993 of 1912). j 


T: R. Ramachandra Aiyar for Appellant. 
K. P- M. Menon for Respondent, ` - 


wT 
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The Court delivered the following ‘ 
Judgment :—The observations of'the learned Judge that the ` 

purchaser in this case (8rd respondent) had no notice-of the at- 

tachment by the Court’of the Subordinate Judge appears to have 
been made inadvertently and is not based-on any finding that we 
can discover in the judgments of either of the lower Courts. 

We must call for a finding on this issue, 

“ Was 3rd respondent at the time of his ‘purchase at Court 


-auction aware of the existence of an attachment of the Court of 
‘the Subordinate Judge on the property sold.” 


The District Judge will take evidence on this point and ` 
return a finding in two months. Soven days will be allowed for 
filing objections. ; 

[In compliance with the order contained in the above judg- 
ment, the District Judge of South Malabar submitted a finding i in 

the affirmative on the issue. ] 

The property in‘ dispute was attached by the Court of the 
Subordinate J udge of Calicut. ‘While the attachment was sub- 
sisting, the District Munsif of Manjeri in execution of a decree of 
the Court of the Principal District Munsif of Calicut attached the 
same property and brought it to sale. The respondent was the 
purchaser. An application was made by the Subordinate Judge’s 


‘Court decree-holder to set aside the sale. The Courts below up- 


held the sale. In this Court, Mr. Justice Srinivasa Aiyangar took 
the same view. Hence the Letters Patent Appeal. 

We think that the language of the 2nd,clause of S. 63 of the 
Code of Civil Procedure 1908 leaves no room for doubt that the 
legislature intended to hold that the sale is valid. 

Before the Act of 1908 the decisions were to this effect. It 


‘was held in Calcutta (Gopi Chand Bothra y. Kastmunnessa 
-Khatun 1) that the sale held in contraveniion of the provisions of 


S. 285 of Act. XIV of 1882 was nota nullity. Har Prasad 


v. Jagan Lal 2 took the opposite view. In Kunhayan v. Ithu- 


kutti 8 and in. Abdul Karim v. Thakordas £ an intermediate view 
was taken to the effect that if the purchaser took the property 
with knowledge that an attachment by a superior Court was sub- 
sisting, his sale should be set aside. In this state of the authorities 





~I (1907) I. L. R. 84 0. 886. 2, (1904) I. L. R. 27 A. 56. 
3. (1898) I. L. R. 22 M. 295. : “4, (1898) I. L. R.-22 B. 88. 
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the legislature has said “nothing in this section shall invali- 
date any proceeding taken by a Court executing one of such 
decrees.” In our opinion, this language is intended to give legis- 
lative sanction tothe view taken in Calcutta. Of course, if any 
question of fraud arises, the protection would be of no avail. In 
the absence of fraud, each decree-holder is entitled to proceed with 
the execution of his decree. The legislature has enacted for the 
convenience of the various decree-holders that the Court which 
shall deal with the assets shall be the superior Court. It is clear 
that the other Court has also jurisdiction to carry into effect pro- 
ceedings in execution of its own decrees. Consequently, the direc- 
tion for investing the superior Court with power to distribute the 
assets seems to be directory and not mandatory. In this view, the 
proceedings of the inferior Court should not be regarded as illegal 
and without jurisdiction. 

We must therefore hold, that the sale to the respondent was 
not invalid and that the Courts below were right. We affirm the 
decision of the learned Judge and dismiss the appeal with costs. 

A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRÅS. 


PRESENT :—MR. JUSTȚICE ÅYLING -AND MR. JUSTIOR 
KUMARASWAMI SASTRI. ` l = 


Masilamani Mudaliar ee Appellant* (2nd Respondent). 


v. à 
Sethuswami Aiyar and another... (Respondents (Petitioner and 
; ‘Ist Respondent). 


Limitation Act, S. 20 and Art 182—Oral application, when a step-in-aid of 
execulion—Application for execution by decree-holder containing admission of part 
payment of decree-amount—Certificats of payment—Efect on limitation—Civil 
Procedure Code, O. 21, R. 2, scope of. 


When the Civil Procedure Code requires 8 written application for execution, 
a mere oral application instead, is nota step-in-aid cf execution, and where a 
written application is filed as required by the Code, a “mere oral repetition of a 
request contained in the execution application is not a step-in-aid. In order that 
an oral application may be effective as a step-in aid of execution the application 
must be one which it is necessary to make in order to get the main reliefs prayed 
for in the execution petition. It must be of such a nature that, if the application 
were not made, further proceedings, in execution could not be taken either by 
reason of the specific prayer not being contained in the execution application or 
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by reason of the Civil Procedute Code or the Rules of Practice requiring some 
further acts to be done before the main reliefs prayed for in the execution applica- 
tion can be granted or enforcad. 


Per Ayling, J—Nothing is prescribed inO. 21 R.2 of the Civil Procedure 
Code as to the time within which or the manner in which the deoree-holder must 
certify payment. A statement by the decree-holder in his application for execution, 
of the fact of his having received a portion of the decree-amount within 3 years 
of the application can be accepted as a certificate of payment under 0. 21, R. 2 
el (1) of the Civil Procedure Code. Sucha payment would, if proved, operate to 
save limitation under 8. 20 of the Limitation Act. 


Per Kumaraswami Sastri, J.:~An uncertified payment of a portion of the 
decree-amount, if made before the expiry of the period of limitation, is sufficient 
to save æ decree from the bar of limitation. 

Appeal against the order of the Court of Temporary Subor- 
dinate Judge of Tanjore in Appeal Suit No. 208 of 1915, preferred 
against the order of the District Munsif of Tanjore, dated 7th 
November 1914, in Execution Petition No, 526 of 1914 in Origi- 
nal Suit No. 379 of 1906 on the file of the Court of the District 
Munsif of Kumbakonam. 


K. R. Subramania Sastri for Appellant. 
K. Ramachandra Aiyar for Respondents. 


The Court delivered the following 


` Judgments :—Ayling, J. :—1st respondent in this caseis the 
assignee decree-holder in Original Suit No. 879 of 1906. on the file 
of the Court of the District Munsif of Kumbakonam, and the sole 
question for disposal is whether his Execution Application (E. P. 
526 of 1914) presented on 12th August 1914 was barred by 
Article 182 of the Indian Limitation Act, 1908 (Schedule D). The 
next previous application of which there is record was Execution 
Petition No, 385 of 1911, presented on 13th J uly 1911; but the 
decree-holder relies on the following circumstances to gave limita- 
tion :— í ` h 
(1) An oral application in aid of execution presumed to have 
been made on the 12th August 1911, in the course of the hearing 
of Execution Petition No. 385 of 1911. 


(2) An-alleged payment towards the decree on 17th August 
1911. | 

As regards the first, the facts are simple. In Execution 
Petition No. 385 of 1911, the decree-holder applied for attachment 
and sale of the judgment-debtor’s moveables after issue of the 
preliminary notice required by Order. KAI, Rule 22 of the Code 
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| of.Civil Procedure. Notice was accordingly issued to the judgment- 
debtor for 12th August 1911. On that daté as the judgment-debtor 
did not appear, attachment order was isstied; but, as the decree- 
holders failed to pay batta within the time allowed, the petition 
was dismissed on the 26th August 1911. The Subordinate Judge 
Says ;— 

“Tt seems tome, looking to the liberal spirit in which acts 
done by a decree-holder are viewed by the Madras High Court to 
operate as steps in aid of execution (vide 1914, Madras Weekly 
Notes, page 563) it will not be wrong to hold that the decree-holder 
should be presumed to have made an oral application for issue of a 
warrant of attachment on 12th August 1911 and this was a step- 
in-aid of execution. l 

Now in my opinion the utmost that can be presumed is that 
the decree-holder was present in court on 12th August 1911, 
either in person or by pleader, and intimated his desire to proceed 
with execution. He had already asked for attachment in his 
written application ; and assuming that he repeated his request by 
word of mouth in court, I am unable to see any ground for view- 
ing this asa fresh step-in-aid of execution. Thepointis, not that 
the application was oral, but that it was the meresi repetition, and 
an entirely superfluous repetition, of an application, which he had 
already made in writing, and which was pending orders of the 
court. None of the cases relied on by the 1st respondent’s vakil 
seem to me tobe of use tohim. In the Calcutta Full Bench 
Case, Ambica Pershad Singh v. Sardart Lal, 1 there was an ap- 
plication to issue proclamation nearly a year after the attachment, 
which indeed the Judgment-debtor claimed to be no’ longer suk- 
sisting ; and Judgment of Garth, C: J., makes it quite clear that 
he held that, without such a fresh application, no further action 
should have been taken by the court. In Vuiaraghavalu Naidu 
y. Srintvasalu Naidu, 2 the batta Memorandum was accompanied 
by a written application; and the court lays. stress on the fact 
that the proclamation would not have issued if the batta Memor- 
andum had not been put in. Abdul Kader Rowther v. Krishnan 


Malaval Nair, 3 is a case in which Sadasiva Aiyar and Spencer, . 


JJ., held that an oral application by a deeree-holder for an adjourn- 
ment to enable him to adduce evidence’ was a atep-in- -aid of execu- 





tion. This is a view, in which speaking with-all deference, I find 
1. (1884) I om R. 10 O. 861. 2. (1905) I. L. R. 28 M. 399 
8. (1914) L. L, R 88 M, 695=26'M. L. J. 433, 
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it impossible to concur; and, if the facts of that case were similar 
to those of the present case, I should be inclined to make reference 
to a Full Bench. Fortunately they are not; and with the general 
principle enunciated I have no quarrel, 4, e., if even an oral appli- 
cation is for an order which isreally a step-in-aid, it. may be 
treated as within the scope of Article 182 of the Indian Limita- 
tion Act. I am inclined to think however that sn applications ' 
will be rare. 


The most recent case, Varadaraja Mudali v. Murugesam 
Pillat 1, is cited chiefly for the proposition that Article 182 of the 
Indian Limitation Act, 1908, should receive a fair, liberal, and 
not too technical construction so as to enable the decree-holder 
to obtain the fruits of his decree, I quite agree: but it seems to 
me that the danger is, not of too technical construction of the 
article, but that the courts in their anxiety to prevent justice being 
defeated by technicalities, may introduce so much uncertainty, 
that it will be most difficult for any party to know whether execu- 
tion of a decree is barred or not. Where the starting point is 
the recorded date of presentation of a formal application, we are 
on sure ground; but if any unrecorded oral intimation of the 
decree-holder’s desire to proceed may be treated as such, the 
ascertainment of the period will be beset by extraordinar y 
difficulties. I feel confident that nothing of the kind was contem- 
plated by the Legislature and that there i is nothing in the Act to 
support such a construction. 


I would therefore hold that the presumed oral application. of 
12th August 1911 does not save limitation. 

It then becomes: necessary to consider the second point 
regarding which the Subordinate Judge decided against the decree- 
holder on the ground that the payment was not certified to the 


‘court, and, therefore, under Order XXI, Rule 2 of the Code of 


Civil Procedure, could not be taken into account. 


The payment is set forth in column 5 of Execution Petition 
No. 526 of 1914, which was presented within 3 years of the date 
of the alleged payment. I see no reason why this should not:be 
accepted as a certificate of payment under clause (1) of the rule - 
for nothing is prescribed in the rule as to time within which or 


the manner in which the decree-holder must certify payment, 
A CC EN, 


l. (1916) 80 M. L. J. 460. 








ee, 
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Vide Rajam Aiyar. v. Anantharatnam Aiyar 1, and Lakhi 
: Narain v. Felamant Dasi %).- No doubt a court will do well to 
carefully scrutinize evidence of a payment reported in such 
circumstances, where the fact of “payment is denied; but 
there is no reason why, if proved, such a payment should not be 
considered in the ‘light of S. 20 of the Indian Limitation Act. 


I would therefore call for a finding on the following issue 
from the Court of the Subordinate Judge after taking evidence : 


“Is the alleged payment of Rs. 25 by the judgment-debtor 
on 17th August 1911 true?: and does it operate to save 
limitation under S. 20 of the Indian Limitation. Act?” 


Two months will be allowed for submitting the finding and 
seven days for filing objections. 


Kumaraswami Sastri, J. :—I agree and have little to add. 
I do not think that the mere oral repetition of a request contained 
in the execution application is a step in aid of executién. Where, 
however, several reliefs are prayed for in the execution application, 
which the court is not bound to grant concurrently, or, where an 
application to the court is made, asking it to exercise its discre- 
tion in matters where it is not bound to grant the prayer asked 
for in the execution application as a matter of course, the fact, that 


the relief asked for orally is already contained in the execution: 


application, would not prevent the oral épplication from being 
effective as a step-in-aid of execution. Order XXI, Rule XI of the 
_ Civil Procedure Code, 1908, after -providing for an oral application 
for execution at the time of the passing of the decree requires a 
written application containing the particulars specified in the 
order and specifying the mode in which execution is sought. Rule 
176 of the Civil Rules of Practice, 1905, only enables a party to 
apply orally for orders which are necessary to give effect to or 
-work out the prayers contained in the execution application with- 
out the necessity for putting in an application in writing for every 
small step necessary for realizing the fruits of a decree. When 
the Code requires a written application for execution, it cannot be 
contended that a mere oral application would be'a step-in-aid of 
execution, and where a written application is filed as required 
by the Code, an oral application to the same effect is a mere 
| superfluity. i va l 
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In order that an oral application may be effective as a step- 
in-aid of execution the application must be one which it is neces-t 
sary to make in order to get the main reliefs prayed for in the 
execution petition. It must be of such a nature that, if the appli- 
cation were not made, further proceedings in execution could not 
be taken either by reason of the specific prayer not being contain- 
ed in the execution application, or by reason of the Code or the 
rules of practice requiring some further acts to be done before the 
main reliefs prayed for in the execution application can be granted 
or enforced. 

As regards the payments acknowledged in the execution ap- 
plication the decision of this Court in Rajam Atyar v. Anantha- 
ratnam Aiyar 1 is clear, and I do not think that the payments 
can be ignored as not certified if they were as a matter of fact 
made. 1 agree with the order proposed by my learned brother. 

[In compliance with the above order, the Temporary Subordi- 
nate Judge‘of Tanjore submitted a finding in the negative, on the 
issue remitted: 

The Court delivered the following 

Judgment :— We accept the findings and as a result, set aside 
the order of the Subordinate Judge and direct that the petition be 
dismissed with: costs throughout. 

A. V. V. 


F 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
[FULL BENCH] 
PRESENT — SIR JOHN WALLIS, Chief Justice, MR. JUSTICE 
OLDFIELD AND Mr. Justice KUMARASWAMY SASTRI, P 


V. Subramania Iyer ... Appellant * (Plaintiff) 
v. i 
Rathnavelu Chetty and others ... Respondents (Defendants). 
Hindu Law— Illegitimate son of permanently kept concubine entitled to status: 
of dasi-putra—Succession to property of—Right of putative father surviving such 
son, there being neither issue, widow nor mother of son—Hindu Law—Inheritance 
—Text declaring male is heir of male—Mutuality—Interpretation of text—Rules 


ue The putative father of an illegitimate son, born of a permanently kept conou- 
bine and entitled under the Hindu law to be the sole heir or one of the heirs to 
his putative father’s properties, inherits, in the event of his surviving his illegiti- 
mate son, the properties of the latter there being neither widow nor issue nor 


s 
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Per Kumaraswami Sastri, J.:—As between the illegitimate son and his 
putative father filial relationship exists for all purposes of inheritance and 
succession., 


Where a text expressly declares that a male is the heir of male, there i is, in 
the absence of anything tc the contrary in other texts; nothing to prevent the 
converse rulefrom being applied asa rule of equity and good conscience even 
though the case is not specially provided in the texts so dens as there is nothing 
against it in the Smritis. 


Appeal against the Decree of the. Madras cy Civil Court in 
Original Suit No. 356 of 1914. 


This appeal came on for hearing in the first instance before 
Sadasiva Aiyar and Napier, JJ., who made the following 


ORDER OF REFERENCE TO A FULL BENCH — 


Sadasiva Aiyar, J.:—The plaintiff is the appellant. He is 
the purchaser of the plaint property from the defendants Nos. 3 
and 4 and from the deceased father of the defendants Nos. 3 
and 4 (by name, Parthasarathi Mudali). Parthasarathy Mudali 
was the brother of the deceased Krishnasawmy Mudali who died 
in 1882. Krishnasawmy Mudali had two sons, a legitimate son 
Jagannadham who survived his father and died in 1886 and an 
illegitimate son Narayanasawmi who had predeceased him in 
1875. The suit was brought for redemption of a mortgage on the 
plaint house created by the illegitimate .son Narayanasawmi in 
1878. 

Though the plaint contained allegations that Parthasarathi 
Mudali and Krishnasawmy Mudali were undivided brothers and 
` that Narayanasawmi was (like Jagannatham) a legitimate son of 
Krishnasawmi Mudali, the learned City Civil Judge found-against 
these contentions and his. conclusions were not attacked before us. 


There was again an alternative allegation (or rather sugges- 
tion) in the 8th paragraph of the plaint that the plaint property 
belonged to Krishnasawmi alone even during the lifetime of his 
illegitimate son, Narayanasawmi Mudali, and another suggestion 


in paragraph 9 of the plaint that it belonged to Krishnagawmi- 


Mudali’s illegitimate son, Narayanasawmi Mudali alone. On a 
liberal construction of the plaint, we might hold that the plaintiff 
based the:title of his vendors (Parthasarathy Mudali ang his sons): 
on. these altemnative statements.of facts also. 

Narayanasawmi Mudali, the illegitimate son,-mortgaged the 
plaint house -to Sabapathi Chetty, the father of the defendants 
Nos. 1 -and 2, -in 1873 and the-plaintiff (as I said before) sues to 
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redeem the mortgage as the purchaser of the equity of redemption 
from Parthasarathi Mudali and his sons. The question for 


‘decision is whether Parthasarathi Mudali and his sons became the 


owners of the equity of redemption on the death of J agannatham 
(Krishnasawmi’s legitimate son) in 1886. 

Narayanasawmi Mudali, having mortgaged the property as 
his own in 1873 during the lifetime of his putative father, 
Krishnaswami Mudali, and it not being alleged in the plaint that 
Narayanasawmi acted as the benamidar of his said putative 
father, Krishnasawmi Mudali, in effecting the mortgage, we inti- 
mated during the course of the argument (agreeing on this point 
with the learned City Civil Judge) that the plaintiff ought to trace 
his title to the equity of redemption on the basis that Narayana- | 
sawmi Mudali was the sole owner of the property on ‘the date of 
the mortgage of 1873. 
`~ The appellant’ s learned Vakil then aei on that R to 
the following effect : when Narayanasawmi Mudali died in 1875, 
his putative father, Krishnasawmi Mudali, became his heir under 
the Hindu Law. On Krishnasawmi’s death in 1882, Krishna- 
sawmi’s legitimate son, Jagannatham, , inherited the equity of. 
redemption. On J agannatham’s death in 1886, his paternal uncle, 
Parthasarathi Mudali, (one of the Bans vendors) inherited the 
equity of redemption. 

The contesting respondents (the mortgagee defendants Nos. 1 


` and 2) contended before us that Krishnasawmi Mudali, the puta- . 


tive father, was not under the Hindu Law the heir of his illegiti- 
mate son, Narayanasawmi Mudali. They base the said contention 
on two lines of reasoning. (1) The mother of Narayanasawmi 
who lived with Krishnasawmi as his permanent concubine was not 
an “unmarried woman,” within the meaning of the Hindu Law 
texts bearing on the-question of the rights of the illegitimate son, 
as she was a widow when she came under the keeping of Krishna-~’ 
sawmi Mudali. Therefore Narayanasawmi Mudali could not be 
the heir to Krishnasawmi Mudali, as not having the status of such 
an illegitimate son as is recognised as an heir by the Hindu Law. 
If then Narayanasawmi Mudali had no right to inherit to 
Krishnasawmi Mudali (in case Narayansawmi Mudali, the son, 
survived Krishnasawmi.Mudali, the father), it followed a fortiori 
that Krishnasawmi, the father, who survived Narayanasawmi, the 
son, could not inherit to his said illegitimate son. (2) , Even if 


s 
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Narayanasawmi- Mudali could have inherited to’ Krishnasawmi 
Mudali, it does not follow that Krishnasawmi Mudali could under 
Hindu Law reciprocally’ inlierié: the PERRI of his NEG puma 
son, Narayanasawmi Mudali. | 

The first branch of this ‘argument, namely, that Narayana- 


sawmi Mudali was not such -an illegitimate son ‘that he could 
inherit to Krishnasawmi Mudali if he had survived, found favour 


‘with the learned City ‘Civil Judge on the strength of the ruling in 


Annayan v. Chinnan 1, There the learned Judges, notwithstand- 
ing that re-marriage of widows is sanctioned by Statute Law, held 
that, if re-marriage is unlawful by custom, concubinage with such 
widow is prohibited connection: They also held that “unmarried” 
does not mean “mot married to the putative fathér’’ but “not 
married to anybody before.” “I respectfully dissent from that 
decision. Reliance was also placed on Sundaram v. Meenakshi 
Achi 2. ‘But this decision which related to the son of a dancing 
girl who had not severed her connection with a temple was 
explained ‘away in the recent Full Bench case reported in 
Soundararajan v. Arunachalam Chetty, 8 as having turned 
on the finding of fact, arrived atin the former case, namely; 


' that that dancing girl was not’ proved‘to be a permanently 
kept: concubine as she had not severed her connection with’ 


N 


the temple. It was decided in the said Full Bench case that 


- if the connection of the concubine-was not of an adulterous or 


. incestuous nature, the illegitimate: son by her is entitled -to 


inherit the father’s properties. --The expression in- the 
texts translated loosely as “unmarried woman” merely meang 
“a woman not married to the father of the person whose rights of 


ya 


inheritance were under consideration.” I therefore cannot uphold 


the learned City Civil Judge’s decision on the ground on which he 
based it. , There then remains for decision the next question of 
Hindu Law “ whether when the illegitimate: son, if he had 
survived his putative father, would have inherited to the latter, the 
putative father could reciprocally inherit his said son’s property, 
if the son left no widow or issue.” In Mayna Bai v.. Uttaram, 4 
the facts were as follows: A European Christian, Hughes by 
name, . lived in an adulterous connection “ with a Brahmin 
married woman .and had two illegitimate sons; Taukooram and 





` 1. (1909) I. L. R 38 M. 866=20M.L.J.355. ` 2. (1912) 16 I. C. 787.” 
"+8. (1916) I. LR. 89 M. 186=29M. L, J. 798, “4. (1861) 8 MUI. A`400, 
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Ramaprasad. Each got 1/5 share ina village under the will of 
their putative father Hughes. Taukuram died first. The ques- 
tion was whether Ramaprasad could inherit Taukuram’s ‘estate. 
(Ramaprasad instituted the suit which went up to the Privy Council; 


| but he died during the course of the litigation. His widow Mayna 


Bai as his heir and others were the appellants before the Privy 
Council). The Tinnevelly Zillah Court submitted the following 
question to the Pandit of the Sudder Dewanny Court for his opini- 
on: “You are requested to state whether, upon the death of 
one of two illegitimate sons of a Hindu woman, the estate of 


“the deceased by law devolves upon the surviving brother.” The 


Pandit returned the following answer: “ If the illegitimate sons 
referred to in the question were „undivided, the estate of one of 
them would, after his death, devolve upon the surviving brother. 
If divided, ‘it would go to him’ only on failure of the deceased’s 
widow, daughter, or her son, or of the deceased’s mother.” Their 
Lordships of the Privy Council pointed out at page 423 of the 
report that as the plaintiff Ramaprasad and the deceased 
Taukuram were sons of their father by an adulterous connection 
with a Hindu woman, they could not have inherited to their father. 
Next they point out “It was not referred to the Law Officers to 
consider whether the inability of the sons to succeed, to the father 
affected their heritable capacity as collaterals inter se.” So their 
Lordships were not prepared to say whether the opinion of the 
Pandits was right or wrong as they,were no: properly instructed on: 
the facts. Then they go on tosay “It is, however, impossible to treat 
these sons as the sons of a Sudra father ; if the plaintiff and Tauku- . 
ram be viewed as the sons of a Sudra mother, still the property - 
never was hers, and their heritabie capacity even to property of hers 


. has not been established. If any general usage in this part of India 


has ripened into a custom having the forces of law, that the. illegiti- 
mate children of a woman pursuing an unchaste course of life, 
whether married or unmarried, mherit her property, this custom 
is not in proof.” 


“Tf amongst Sudras proper, a course of decisions, or other 
evidence of the prevalency of a general custom, support a heri- 
table capacity of illegitimate Hindus beyond that which the writers’ 
text-books establish, these decisions have not been made known, ` 
nor has that custom been established. But’ a title such as the 
present, so wholly irreconcilable with the-expositions of any text- 
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writer, and, unsupported by any authority, cannot be established 
upon the evidence which this cise affords. To assume without 
evidence, on assertion simply, a capacity in the appellant and his 
uterine brother to inherit to- their mother, and assum ng thai 


capacity of lineal inheritance to- their mother, thence t3 derive- 


collateral heirship, inter se, to property ` which never was their 
mother’s, would be at variance with legal principles.” Then their 
Lordships finally say that they hive come to the conclusion that 


“the only safe course to be taken is to remit the question whether — 


with reference to local custom and usage such illegitimate brothers, 


though born of an adulterous connection, may collaterally inherit - 


to one another,” “the question being remitted to India for further 
investigation and consideration.” 


. When the case came back: before the Madras High Court, 


it was decided by Phillips and Holloway, JJ., in a judgment to. 


be found in Mayna Bat v. Uttaram 1, I shall quote a few passages 


. from this judgment. “The authorities seem to show clearly that, 


the Hindu Law, although, for obvious reasons, not recognising as 
the husband’s son one got by a man of unequal class, nevertheless 
gives no ground whatever for supposing that the circumstance of 


birth from illicit connection severs the union between the mother . 
and her son, soas not to admit of. heritable blood between them. _ 
This being so, there seems no ground, either of authority or analogy, , 
for contending that, if Taukuram had died without issue, his mother , 
would not have succeeded to him. This would equally have - 


been the case, if she was a Sudra or of a class- ‘still, lower, as we 


think that, in the view of Hindu- Law, she was, That the . 


illegitimate offspring of women of the lowest Hindu classes daily 
succeed to the property, both of their.mother-and of one another, 


„without question or dispute, wecan, Upon Our own experrence, | 


affirm. It would .be illogical if it were otherwise, for the 
illegitimate son of a Sudra, in-the absence of preferable sons, is 
his heir.” That the proper ty is almost invariably small of itself 


prevents any question coming before the Courts. Further, the - 


practice ts so well understood that litigation would be hopeless.” 


“Our reasoning, therefore, is that, there is no authorit, y against the 
existence of heritable blood bebween ‘the ‘woman, and her iliegiti- j 
mate offspring. Taukuram and his. brother are ‘decided to be 
Hindus. . ~ They y are Hindu sons- of a woman, of a class lower than - 


1, (1864)°2 M. H. ©. R,196, et segs, 
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the fourth of Manu’s classes, and in this case the sons are cognate <. 
to her and one another, as the. children of a class not twice-born». 


out of wedlock, and entitled, to inherit to their mother, and only not 


offspring of a marriage by the Jus civile, no spurious son can 
have them, but he is related to his own mother and to his brother 


by that mother.” Finally the learned Judges felt justified in holding : 


that “all the analogies of Hindu Law and the plain rules of justice 
and equity are in favour of the evidence of heritable blood between 
the illegitimate sons of Hughes by this Hindu mother.” -In Tara 
Chand v. Reeb Ram 1-Frere and Holloway, JJ., held that 
the descendants of Hughes following Hindu manners and 


customs were governed by the Mitakshara Hindu Law, relying - 


upon Abraham v. Abraham 2. In Krishnayyan v. Muttusami 8, 
it was held that the illegitimate sons of a Sudra V, though entitled 


to inherit to their father V, if he-had died divided from Vs brother. 


S, could not prevent the. whole property passing to their father’s 
brother S by survivorship, nor could they inherit collaterally to 


their said paternal uncle Sin, preference to Sis widows. The 
. léàrned Judges (Turner, C. J. and Muthuswami Aiyar, J.) say 


‘that “the illegitimate son is placed in the Mitakshara on 


1 


the same footing with a daughter’s son, and the conception ~ 


of co-parcenary presupposés ‘sapinda relationship and a legal 
marriage.”. If, according to the Mitakshara (as now settled), 
sapinda relationship depends only upon having particles of the 


same body, I am not sure that it necessarily presupposes legal. 
marriage. As that very learned lawyer, J. C. Ghose says (page. 


184 of his book on the Principles of Hindu Law, IL Edition). 
“The texts of Gautama, Parasara and Devala and the intérpreta- 


tions of the Mitakshara, the Parijata, and the other commentaries, , 


except the Dayabhaga, leave no room for doubt that sapinda 


, meant connected through bodily particles” (which. connection p 
ceased with the fourth descendant), I might also refer to’ the 





dy ‘(1866) 8 M, H.-C. R, 50. - - 2. (1863) 9 M. I. A; 196,” °~7 °= 
8. (1884) LLR 7 M. 407. -- - |, 


pable of inheriting to their father.” “ Of the cognation between . 
- her and her offspring there exists no doubt whatever.” “AU the 
. analogies of Hindu Law are against the view of a bastard taken 
“by the law of England.” “Ulpian points to the true distinc- 
tion, and one which is entirely in conformity with the - - 
doctrines of Hindu Law. As agnation and consanguinity are the- 
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_Vaidyanatha Dikshitiyam (see Setlur’s Collection of Hindu Law 
Books on Inheritance, pages 549 and 550) as to the meaning of 
the word “sapinda.’” Then the learned Judges say “Inasmuch as 
neither a widow nor a daughter nor a daughter’s son can exclude 
a co-parcener’s right of survivorship, it appears to us that neither 
can an illegitimate son do so”, Then they state “Another question 
is' whether as illegitimate sons, the second appellant and his brother 
were entitled to succeed to. their paternal uncle Sundara. 
Adverting to the several secondary sons known to the ancient 
Hindu Law, six of them are declared to be heirs to kinsmen in 
Datta Chandrika, S. V, 22. It follows that illegitimate children, 
who are inferior to them all and who do not exclude the daughter's 
son, cannot succeed to collateral heirs.’ Though the question 
decided in Mayna Baiv. Uttaram }, by Phillips and Holloway, 
JJ., was in some respects different from the question which arose 
in Krishnayyan vw. Muttusami 2, the right of collateral succession 
and the general status of illegitimate sons were considered in the 
earlier case and I am bound to say:that I was rather struck by the 
fact that no reference at all was made to this earlier decision in 
the later case Krishnayyan v. Muttusame 2. If the case Krishnayyan 
v. Muttusami 2 has to be distinguished from that in Mayna Bai v. 
Uttaram 1, it can only be on the ground that while two illegiti- 


mate sons may have cognate blood through their common mother ' 


which enables them to ‘inherit ‘collaterally to each other, an 


illegitimate son has no such connéction by blood with his 
paternal uncle through his putative father as to allow collateral : 
succession to his uncle. This case in Krishnayyan v. Muttusami 2, 
was followed in Ranojt v. Kandoji 8, by Turner, C. J. and. 


Muthuswami Aiyar, J., and again in Parvathi v. Thirumalai 4 by 
Collins, C. J., and Muthuswami Aiyar, J. In Parvathi v. Thiru- 
malai £, the learned Judgesseem'to disapprove of the casein Sadu 
v. Baiza and Genu 5, and Jogendra Bhupati v. Nityanand Man 
Sing 6, which applied the analogy of adopted sons to illegitimate 


sons. In Siva Sengu v. Minal 7, Muthuswami Aiyar and Parker,- 


JJ., went so far as to say that the legitimate ‘daughter could not 
succeed to. the property of her mother who had become degraded 





1. (1864) 2 M. H. C. R. 196, 2. 11884) I. L. R. 7 M. 407 
8. (1884) I. L-R. 8 M. BÕT.- 4. (1887) I. L. R. 10 M.334. 
5, (1888) I. L; R. 4 B. 87. 6. (1885) I L. R. 110, 702: 


7. (1889) T. È. R. 12 M 277, 
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through prostitution on the ground that all heritable blood-con- 
nection ceased between the legitimate daughter and the degraded’ 
mother on the - mother’s degradation. This . was, however, 
not followed in Minakshi v. Muniandi Panikkar 1 (by Oldfield. 
and Seshagiri Aiyar, JJ.) wherein it was held (see page 357) that. 
Siva Sengu v. Minals?, was overruled by Subbaraya Pillai v.. 
Ramasami Pillai 3, decided by Boddam and Subrammania Ayyar, 
JJ. In Jogendro Bhupati Hurrochundra Mahapatra v. Nittya- 
nand Man Sing +, the head note is “Under the Mitakshara, among 
Sudvas, where a father left ason bya wedded wife, and an 
illegitimate son, the ordinary rule of survivorship incidental to a 


. family co-parcenary was held to apply; and the illegitimate son, 


having survived the legitimate, was held entitled by survivorship 
to succeed to the family estate, which was impartible, on the 
death of his brother without male issue.” In that case their 
Lordships approved of the decision in Sadu v. Baiza and Genu, 5 
which was disapproved by Collins, ©. J. and Muthuswami Aiyar, 
J. in Parvathi v. Thirumalat 8. If the legitimate and illegitimate 
sons could form a Hindu Law co-parcenary, it seems to me difficult. 
to hold that they had no mutual heritable blood. Nanabhai Haridas, 
J. (whose opinion was relied on by their Lordships of the Privy, 
Council) says at page 46 (Sadu v. Bavza) 5 “ while admitting, 
therefore, that the position of a Dasiputra ina Sudra family. 
does differ in important particulars from that of an Aurasaputra, I 
am not prepared to allow that the former ts not a member of the. 
family at all, nor that he is not a co-parcener, and not, therefore, - 
entitled to succeed by right of survivorship.. His legal status‘ias a 


` son ts unquestionably recognised, and accordingly he inherits from 


his father even before the latter’s widow; and if there are 


,Aurasaputras of his father, he succeeds to his father’s estate 


jointly with them. He is clearly therefore their co-parcener. 
That he is their brother, not only in the popular, but also in the | 
legal acceptation of the term is evident from the Mitakshara, 
Chapter 1. S. XII, 1, 2, where they are spoken of both by. 
Yajnavalkya and Vignaneshvara as his “ brethren ” and” 
“ brothers” (bhratarah). Whether he can ag a brother inherit ` 
anything from them or not, 1s a question upon which we are not | 
called upon to pronounce any opinion in this case, for the plaintiff. 
1. (1914) 87 M. L, J. 263, 2. (1889) I. D. R 12 M. 972, 


3, . (1899) I. Z. R. 23 M. 171. 4. (1892) I. L.R 18 0. 151. 
6. (1883) I. L. R. 4 B. 87. ; 6. (1887) I, L, R. 10 M 38$. 
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here does not claim any self-acquired property of Mahadu ; nor F. B. 
are we calléd upon to express any opinion upon the other question, Subramanian” 
whether he cin inherit anything from collaterals.” That, in Tyet 
ancient Hindu Law, he came in as one of ‘the twelve classes of Rathnavéla 
sons there can, in my opinion, be‘no.doubt and his being allowed Chetty i 
afterwards only to share. with the widow, “daughter and. Pani 


‘daughter’s sons instead of inheriting his father’s estate wholly 
was a development of the later Smrithis and commentators just as 
the rule of survivorship itself and the doctrine of unobstructed 
heritage in the Mitakshara and the doctrine of right by birth were 
later developments. It seems to me that the authority of the cases 
in Krishnayyan-v. Muttusami 1,Ranoji v. Kandojt 2 and Parvathi 
v. Thirumalai 3 sə far as they treat the illegitimate son as not a co- 
parcener or a sapinda require reconsideration in the light of the 
Privy’ Council decision in Jogendro Bhupati Hurrochundra 
Mahapatra v. Nittyanand Man Sing, +. In Ramalinga Muppan 
v. Pavadat Goundan 5, an instructive decision of Benson and 
Bhashyam Iyengar, JJ. ‘is reported. -Plaintiff and R. were 
divided brothers in a family of Sudras. R. kept a permanent 
concubine, by whom he had two illegitimate sons. Both of these 
sons pre-deceased R, leaving legitimate sons of their own 
then surviving. R then died. The question was wheter the | 
legitimate sons of the illegitimate sons of R were entitled to'in- . | 

` herit Ris property in preference to R’s divided brother, the plaintiff. 
‘Bashyam Iyengar, J. says at page 523 “it is unnecessar y to consider 
whether the dec'sions of this Court in Krishnayyan v. Muttusami 1 
Ranoji v. Kandojt 2, and Parvathi v. Thirwmalai 3 above referred 

' toare many way affected and, if so, to what extent, by this 
decision of the Privy Council,’ that is, the decision in Jogendra 
-Bhupati Hurrochundra Mahapatra v. Nittyanand Man Sing £. ` 
Then in an eàrlier portion of his judgment at page 521, that very ` 
learned Judge says “there is no direct authority either in the Hindu 

“Law ‘texts or in judicial decisions, applicable t9 the case” before 
him. (I might siy almost the -same about the present case). 

: Then at page 524, the learned Judge-proceeds to decide by analogy 

: and says ‘ An illegitimate son’s right of inheritance to his father’s 

: property, or at least to a part of it,-is not contingent but absolute, 
asin the case ofa legitimate son, since, if he'has legitimate ` 
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half, brothers or other heirs of his father ‘down toa 
daughter’s ‘son, he gets a half share and, in the absence of such 
heir, the whole estate. The Sudra’s illegitimate son is therefore 
in a position more .analogous to that of.a legitimate son than to 
that of other relations whose right of inheritance is liable to 


obstruction. The principles, therefore, applicable to the succession 


of sons and grandsons of legitimate sons may by analogy be ap- 
plied to the sons and grandsons of an illegitimate son, namely, 
that they should be,considered capable of representing the illegiti- 
mate son and in case he dies before his father, of taking the 
share which would have fallen to him if he had not so 
died.” “It may be doubtful whether the illegitimate issue of the 
illegitimate son can, on the principle of Jus representgtionis, repre- 
sent the illegitimate son, if before the inheritance opened, the latter 
predeceased his father. But it is unnecessary to consider that 
question as the respondent is the legitimate son of his father,” 
In Ravji Valad Mahadu v. Shakuji Valad Kaloji 1an illegiti- 
mate son was held not entitled to claim collateral succession. The 
judgment is however too short to be of much value and merely 
follows the expressions of opinion in certain Madras and Allaha- 
bad cases. The denial to an illegitimate son of a right to collateral 
succession can be justified on the ground that by express texts,-he 
comes under the second class of six sons who are debarred from 
inheriting to kinsmen collaterally, this being one of the anomalies 
of the Hindu Law which do not rest upon any principle but only 
upon texts. I could understand such a view and it may be too 
late to go behind the established precedents which deny right of 
collateral succession and which have ignored the decision in 
Mayna Bai v. Uttaram 2. But that an illegitimate son is not 
connected by blood with his father and . mother so as to have 
sapinda relationship with them is in my opinion (with the great- 
est deference tio opinions contra) unsustainable. In Soundararajan 
v. Arunachalam Chetty 3, I considered the status of an ilegiti- 
mate son and I was of opinion that the illegitimate gon of a Sudra 
born not of an adulterous or incestuous connection must be treated 
in all respects as a son subject only to his being treated as on a 
lower status toa legitimate son and to his being compelled to 
share his inheritance with the widow, daughter and daughter’s 


` sons, owing to express texts of Hindu Law:- The literal eee 





1. (1909) I. L. R. 84 B. 321, ; 2. (1864) 2 M. C. H. R. 196,’ 
3. (1914) T. L, R, 39 M. 186=29 M..L, J. 798. 
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of “ Aurasa son” corresponds to the English expression “son born 
of the loins” and there are expressions in sacred writings (like the 
expression Marutasya Aurasaputrah in the Ramayana) which 
show that an illegitimate son can be called the Aurasa son of the 


putative father. All analogies as between father and son, or mother 


and son should in my opinion be applied in his case except that by 
the course of decisions based upon rather obscure texts he is preclu- 
ded from claiming rights of collateral succession. Those obscure texts 
state that an illegitimate son is not a dayada (heir) but is only a 
bandhu (that is, they clearly recognise his blood relationship). 
The glosses to Manu’s Slokas 158 and 160, Chapter TX, ‘except 
to their fathers” and “ to collaterals ” are the commentators’ and 
. are not in the texts. Again Golap Chandra Sarcar points out 
(Hindu Law, III Edition, pages 187 and 188) that there aré only 
three Smrithi texts available on the rights of illegitimate sons to 
direct succession to their fathers, namely, one of Brihaspati, one of 
Manu and one of Yagnavalkya. ` As far as I know, there is no 
separate text as to the succession to an illegitimate son: of a Sudra 
and succession to him must, in my opinion, be treated as if-he 
was an ordinary Sudra, The respondent’s Vakil relied on the 


case in Shome Shankar Rajendra Varere v. Rajesar Swami . 


Jangam..1 That decision could be rested (as it was rested among 
other grounds) on the text.of Manu (as interpreted by commentators) 
that an illegitimate son is not & collateral heir as he comes under 
the second set of six sons whoare not heirs though they are 
kinsmen, Chapter 1, Mitakshara. That he is a kinsman, that is, 
a man connected by blood relationship, is admitted in Sections 30 
and 31, Chapter 1, Mitakshara, the very sections which are relied 
on to show that he is not an heir to collaterals. The distinction 
between the first six classes of sons and the second set is not that 
the first set of sons are kinsmen and the second are not kinsmen, 
but that the first set are both kinsmen and heirs while the second 
set are only kinsmen, so far as collaterals are concerned. In 
Shome Shankar Rajendra Varere v. Rajesar Swami Jangam 1, 
it ig no doubt stated that sapinda relationship presupposes a 
lawful marriage. Iam unable to understand this observation 
which seems merely to follow the. opinion found in a Madras 
decision already quoted. Sarvadhikari in’ his “ Principles of the 
Hindu Law of Inheritance ”, at page 944, so far as inheritanice is 





1. (1998) T. D. R, 21 A..99 at pages 103 and 104, 
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concerned, thinks that an illegitimate son ought also to succeed to 
collaterals, but, as I said before, it is probably too late to go back 
on.the long course of decisions which have established the, 


contrary. - 


The direct question arising in this present ‘case has not been: 
so far as I know covered by any decision, namely, whether the 
putative Sudra father can inherit to his illegitimate son born of a 
connection not adulterous and incestuous, 


_ Though Ihave dealt in detail with the several arguments relied 
on by the respondent’s learned Vakil, I think that the question bef ore 
us really depends on the construction to be placed on Yagnavalk ya's 
text as to the course of succession in the ‘absence of lineal descen- 


f dants snd that all other considerations are of very doubtful 


rélevancy and tend only to obscure the real point for decision. In 
Chapter 2, Section 1, Placitum 2, the Mitakshara quotes 
Yagnavalkya’s texts as follows :—“ The wife and the daughters 
also both parents, brothers likewise and their sons, gentiles, 
cognates, pupils'and a fellow student : on failure of the first among 
these, the next in order is the heir to the estate of one who 
departed to heaven leaving no male issue. This rule extends to all 
classes.” Then in Section 8, the Mitakshara considers why thé 
parents arè entitled to succeed and’ bases‘ the right solely on 

“ propinguity ’ y” of blood. This general rule; of bringing in the 
parents after the wife and daughters (in default of -the two kinds 
of sons) must clearly apply to succession to an illegitimate son of 
a Sudra. The putative father of a Sudra by a permanently kept: 
concubine is a “ father ” under the Hindu Law, and I am inclined 
strongly to hold, under the above text of Yagnavalkya quoted 


. (Yagnavalkya 2, 136 and 137),.that such putative father is clearly 


entitled to inherit to his illegitimate son after the mother of that | 
son. The learned City Civil Judge, while admitting that, by 
analogy based on reciprocity, the putative father will be the heir to 
the illegitimate son, denied the father’s right solely on the ground’ 


` that the illegitimate son in this case was not the heir to his father 


because the mother was a widow. His view that the illegitimate 

son is not an heir being opposed to the Full Bench decision in 

Soundararajan v. Arunachalam 1, the reasoning on which his 

opinion was based against the father’s right of inheritance falls to- 

the ground. (I am however, not inclined to rely on the doctrine of 
1. (1915) [: D. R, 89 Ñ. 196=29 M. D. 5.198 : 
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reciprocity which is hot a safe guide in Hindu Law and. I-rely on 
the text of Yagnavalkya- itself and on the Mitakshaya,. Section 3, 

Chapter. II). I would therefore reverse the decision of the City 
Civil Judge and remand the suit for fresh disposal as the issues 
Nos. 4, 5, and 6 have not been disposed of in the lower Court. As 
however during thé course of the arguments, I expressed the view 
that the‘ quesiion, being an important -one of first impression, had 
better be decided by a Full Bench and as my learned brother also 
was of a similar opinion, I would refer to a Full Bench for decision 
the following question of law, namely, ‘ ‘Whether, where an illegitis 
mate son was born of a permanently kept concubine and under the 
Hindu Law he would be the sole . heir or one of the-heirs to his 
putative father’s. properties, his father -could, if the said father 
survived the illegitimate son, inherit the. said son’s properties when 
that son left no widow or issue and his mother had predeceased 
him ”, I might add that, if the question is answered in the 
negative, the logical conclusion which would follow is that the 
properties escheat to Government. 


Napier, J :—I concur. 
[The case .came on for. hearing on- 16th and TA; ape 
1917..]-- 
as ‘Ethiraja Mudahar, Vakil for the Appellants. l 
T. Narasimha Aiyangar, Vakil for the 1st Respondent, 
A.K Madhava Rau, Vakil for Respondents Nos:-1 and 2. 
The Court ‘expresssed the following 


Opinion :—The Chief Justice :—The question has been dealt 
with so very fully by Sadasiva Aiyar, J., in the Order of Reference 
and in the judgment to be delivered by: Kumaraswami Sastri, 
J., that I shall state my reasons for concurring in the answer 
proposed. by them very shortly. Manu only mentions the right of a 
Sudra father to give his illegitimate son ashare if he chooses, 
but at the date of Yagnavalkya the illegitimate son was recognised 
as one'of his father’s nearest heirs., In the few Slokas (114 to 149) 
upon--which this part of . the: Mitakshara isa commentary, 
Yagnavalkya deals first with partition during the father’s life-time, 
and then with partition -by the -brothers -after the father’s‘ death. 
Next he enumerates the twelve.classes ‘of sons who are to inherit to 
the father, each class excluding the subsequent.classés-and all other 
heirs, “ A. legitimate.(aurasa) son is one -born of:a lawfully wedded 
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(dharma) wife, Equal with him is the son of an appointed daughter.” 
(Sloka 128), This is the son of a daughter without brothers who 
had been appointed. by the father to rerhain in his own gotra and 
to bear sons who, were to be regarded as his sons, a possibility which 
occasioned the numerous warning in the texts against marrying 
a girl without brothers. These are the first two classes of sons. 
It is immediately after the enumeration of the twelve classes of 
sons, and before dealing with the other heirs who are to take “in 
default of male isgue,” that Yagnavalkya treats of the rights of the 
Sudra’s illegitimate son as regards partition and succession. On 
partition during the’ father’s life his share was to be at the father’s 
discretion’ which was still wide in those times. After the father’s 
death, he was entitled to share with the legitimate brothers, but 


‘only to ‘half a share. “If there be no brothers nor daughter's 


sons, he then takes the whole’—Sloka 134. This would be 
perfectly logical, if by daughter’s sons were meant the sons ‘of the 
appointed daughter who were equal to the aurasa sons, and I 
cannot help thinking this was originally so, an inferénce which is 
supported by the fact that Medhatithi,-as interpreted by Dr. Jolly 


‘in his History of the Hindu Law, p. 187, puts the daughter’s sons 


here. on the same footing as legitimate sons as regards their shares 
af inheritance. But, as has been pointed out, the words for daugh- 


- ter’s sons used by Yagnavalkya include as well daughter’s sons 


generally who would have no claim to come in preference 
to the other sons. When we come tothe Mitakshara some 
six hundred years later according to some estimates we 
find the daughters mentioned as well as the daughter’s ‘sons. - 
Much later the Dattaka Chandrika includes the widow; and it ig 
now settled that in the absence of legitimate sons the illegitim ate 
gon only takes half if there are widows, daughter or daughter’ 8 
sons. This looks as if there had been an advancement of 
these three classes to take along with the illegitimate son. 

Simultaneously the artificial sons became obsolete with the 
exception of the dattaka who was admitted to rank with an 
aurasa son. But, however this may be, it does not affect the 
fact that from the time of Yagnavalkya onwards the illegitimate 
son has been an heir to his father and an heir of avery high 
rank excluding all the subsequent classes of sons which at that 
time included even the dattaka or son given in adoption. No 
doubt the general principle was that the inheritance went to th 
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next sapinda, and that though the relation of sapindaship depend- 
ed on community of particles it existed at any rate among the 
higher castes in later times oniy between persons who were 
born of a regular marriage, but the texts show an exception 
to the rule inthe case of the illegitimate sons of Sudras who 
were excluded from the sacramental forms of marriage. This 
being so, and the illegitimate son being heir to the father, I can 


.see no reason why the father also should not on the usual princi- 


ple be heir to the illegitimate son in the case put iu the order of 
reference. This view also seems to me to be in accordance with 
the decision of the Bombay High Court in Sadu v. Baiza and 
Genu, 1, which was accepted and acted on by the Privy Council 


in Jogendro Bhupati Hurrochundra Mahapatra v. Nityanand . 


Man Sing 2, that an illegitimate son of a Sudra was a member of 
the family and a co-parcener of his legitimvte brother to whose 
share he succeeded by virtue of the co-parcenership in preference 
to the brother’s widow. It was held that the legitimate brother 
would take the illegitimate brother’s share in the same way. If 
this be so, it seems tome to involve a fortiori that there is no 
sufficient reason for refusing ‘to allow the father to succeed to the 
illegitimate son according to the ordinary rule just as the 


. illegitimate son succeeds to the father. My answer is in the 


N 


affirmative. 

Oldfield, J :—I concur in‘the answer proposed, because such 
concurrence is in my opinion entailed by the decision in Jogendro 
Bhupati v. Nityanand 2. For the language used in that decision 
and in Sadu v. Batza 1, the judgment in which was apparently 
endorsed by their Lordships of the Privy Council without reserva- 
tion, appears to me to entail that a co-parcenaty exists between the 
legitimate and illegitimate sons in virtue of a relationship and not 
as specially created by the recognition of the latter in the texts 
for special purposes which they specify, and subject to special 
limitations, which those purposes imply. Such relationship can 
be traced only through the affiliation of both sons to their com- 
mon father; and the result, which must be accepted, is the 
recognition of the illegitimate son as a son in the most comprehen- 
sive sense, subject only to certain disabilities not at present material; 
and consequently of his father as connected with him by the 


ordinary paternal relationship. From such a relationship the- 
| father’s right to inherit from him follows. 


1. (1878) I. L, R. 4 B, 87. 2. (1890) I, =. R, 18 Cal, 151, 
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As this ground of decision is adequate, I refrain .from 
discussion of the texts or discussion of the reasoning employed in 
the three cases, which have for many years been accepted as 
stating the law in this Presidency, Krishnayyan v. Muttusami 1; 
Ronojt v. Kandojt 2, and Parvathi v. Thirwmalat 3. I moreover 
‘offer no opinion regarding the possibility of reconciling our 
conclusion in the present case with the well settled course of 
decisions, by which the illegitimate son’s right of succession to 
collaterals is at present negatived. . 

Kumaraswami Sastri, J.:—The question referred to us for 
decision is ‘‘ whether, where an illegitimate son was born of a 
permanently kept concubine and under the Hindu Law he would 


.be the sole heir or one of the heirs of lis putative father’s 


properties, his father could, if he -survived the illegitimate son 
inherit the said son’s properties, when that son left no widow or 


` jgsue and his mother had predeceased him.” 


The meaning of the term “Dasi putra” ih the texts has 
been the subject of conflicting decisions, but it is unnecessary to 
refer to them, as the law, so far as this Presidency is concerned 
has been settled by the recent decision of the Full Bench in 
Soundararajan v. Arunachalam Chetty *. In order to entitle an 
illegitimate son of a Sudra to succeed, all that is necessary is that 
the connection between his parents should be continuous. and 
neither adulterous nor incestuous. 

There can be little doubt that the smritis treat the illegiti- 
mate son of a Sudra as one capable of inheriting his father’s’ 
property by virtue of the relationship of father and.son subsisting 
between them. In dealing with the subject of “ the partition of: 
heritage ” Yagnavalkya in verses 128 to 132 deals with the twelve 
classes of sons, namely, (1) the Aurasa or the son of the lawfully 
wedded wife, (2) Putrika Suta or son of the appointed daughter, (3) 
Kshetraja, the son begotten.on a wife by a Sagotra under rules 
relating to Niyoga, (4) Gudhaja, one secretly begotten in the house, 
(5) Kanina, the son of an unmarried daughter, (6) Punarbhava, the 
son of a woman who has been previously married, (7) Dattaka, one: 
who is given in adoption by his father or mother, (8) Krita, a son 
purchased from his parents, (9) Kritrima, the sons adopted by the 
man himself, (10) Swayamdatta, one given himself as a son, . 


eee a ee 7 
1. (1883) IL. R.7 M. 407. 2, (1885) I. L. R. 8 M. 557. . 
8. (1887) LL.R. 10 M. 324. 4. (1914) LL.B. 89 M. 1836=29°M.L.J, 798, 
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(11) Sahodhaja, a son of a woman pregnant at the time of marriage, 


(12) Apaviddha, a person who has been forsaken by his parents and 


is adopted as .a son. . In versé 132 he states that each of the’ 
classes of sons is in the absence of the preceding one, the giver of 
the funeral cake and. the inheritor of a share of the property of. 
his father. | Then follow verses 133 to 135 which run as follows 
(I adopt D Mandlik’s translation) :—The law is propounded by me in 


regard to sons equal by class. A son begotten on a dasi by a Sudra | 


becomes even the partaker of a share by the father’s choice, after 
the death of the father the ‘brother should make him a 
half-sharer. An illegitimate son of a Sudra if brotherless can' 


take the whole unless there is a son to any of the daughters of the: 


Sudra. Then follow the well-known Slokas 135 and 136 which 
form the basis of the law of inheritance to sonless Hindus and 


which run as follows :—-‘‘ The ' wife,‘ daughters, both parents,’ 


brothers and likewise their sons, gotrajas, bandhus, a pupil and a 
fellow-student. Of these on failure of the preceding the next 
following in order is heir to the estate of-one who has departed for ' 


heaven leaving no son “ (putra). - This rule extends to-all classes.’ - 


Then follows Sloka 137 which prescribes a special rule as regards 
a hermit, an ascetic and a student..-Other writers describe as 
many as seventeen classes of sons, pet it is not necessary to refer 


to them. 


Turning to Manu who deals with’ the. subject of inheritance 
in Chapter IX we find that he describes twelve classes of sons in - 
verses:166 to 177 and’ in -verse - 179 states that “a son who is 
begotten by a Sudra-on a female slave or the slave of his slave 
may, if permitted by his father, take ashare of.the inheritance.” 
Verse 180 runs as follows (I adopt the „translation given in the. 
Sacred Books-of the East) :— These eleven, the son begotten on 

the wife and the rest as enumerated above, the wise call substi-. 
tutes for a.son taken, in order to prevent a failure of the funeral 
_ ceremonies. Verse 181 states that sons begotten by strangers: 
. belong in reality to him from. whose seed they sprang, but not to- 
the man who took them. Verses 182 and 183 refer to a son of 
uterine brothers (who is said fo be. the son of all) and to a son 
of one of several wives who is said to be the son of. all the wives. 
Verses 184 and 185:run as follows :—on failure of each better son 


each’ next.inferior is worthy of the inheritance; but if there be: 


many of.equal rank they shall. all. share the estate (184). Not: 


EF. B 
ay 
Subraniania** 
Iyar 
vi 
Rathnavelit 
Chetty? 


Kumara: | 
-swanmi 
Sastri 7 J: 


F, B: 


Subramania™ 


Iyer 


2. 
Rabhnaveld 
Chetty. 
Kumara- 
swami" 
-Sastri J. 


242 . THE MADRAS LAW JOURNAL REPORTS, [VOL, XXXII 


brothers, nor fathers, (but) sons take the paternal estate; but the 
father shall take the inheritance of 'a son who leaves no male 
issue, and his br others (183). Itis clear that Manu declares the 
father of each class of sons enumerated by him above to take the 
inheritance of the sow who dies leaving no male issue. 


It will be observed that both Manu and Yagnavalk ya deal 
with the dasiputya of a Sudra immediately after the twelve classes 
of sons and the context shows that the dasiputra was treated as 
the son of a Sudra and placed on a footing superior to the illegiti- | 
mate son of the éwice-born classes by being given a share ona 
partition between himself and his, brothers.and also the right to 
share with the daughter’s son, and to take the whole estate in the | 
absence of sons and daughter’s sons. But for this special ` provi- 
sion the illegitimate son of a Sudra would take only in default of 
all aurasa and putrika putra or other sons classed by the smriti 
writers as superior and the fact that a special text was necessary 
to give him a favourable position cannot in my opinion be treated 
as showing an intention to exclude him from the category of sons 
whom the smriti writers mention as capable of inheriting to their 
father. As the verses in Manu and Yagnavalkya dealt with sons 
common to all the four castes (with the reservation that marriage 
or concubinage between a woman of higher caste with aman of 
the lower caste was strictly forbidden) a special rule has to be 


. introduced in order to give the son of a Sudra by a concubine the 


right which no other illegitimate son had, namely, that of getting 
a share with the legitimate son, daughter and daughter’s son and 
in their absence of succeeding to the whole estate in preference to 
his father’s brother and agnates. There is no reason to suppose 
that the smriti writers attached any special stigma to the illegiti- 
mate son of a Sudra by a dasi as a reference to the twelve kinds of 
sons allowed to the twice-born classes shows that several of them 
can by no stretch of imagination be said to be the legitimate sons 
of their father or even to induce a prima facie belief as to . the 
father being the author of their being. Manu, Gautama, Vasishta, . 
Bodhayana and other smriti writers of undoubted eminence who 

placed the Gudhaja or son of concealed birth in the first group of 
six sons who are ssid to be “heirs and kinsmeh” would hardly 


` have refused heirship or kinsmanship to the son of a Sudra born of 


a connection which had ‘a greater element of certainty as to 
paternity about it, It is also extremaly ‘unlikely. that so far as 


F 
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Sudras were concerned the smriti writer would have -treated the 


absence of a marriage between a Sudra and the “ dasi’ as any` 


very serious matter. In dealing with the various forms-of marriage 
they state that the lowest forms (Asura, .Rakshasa, Gandharva, 
Paisacha) which can by no pretence be said to be anything but pure 


concubinage were intended for Sudras (see Gautama, Chapter 19; 


Baudhayana, Chapter II)... The Grihya Sutras prescribe no Vedic 
ritual to be observed in the case of marriages amongst Sudras ; and 
Yagnavalkya in Chapter II, sloka 10 expressly states that the vedic 
rites beginning from conception andending with the burning ground 
were for the twice-born classes alone. Far from treating the illegi- 
timate son as a bastard without rights af inheritance smriti writers 
placed him in a very favourable position and almost ‘equal to the 
Aurasa or Dattaka son. Jimutavahana gives the reason fort he illegi- 
timate'son of a Sudra sharing with the legitimate daughter’s son as 
follows “ since the one though born of an unmarried woman is 
the son of the owner and the other though sprung from a married 
woman is only his daughter’s son.” A-similar explanation is given 
by Raghunandana in his Dayatatwa. Brihat Parasara while laying 
down the general rule that the illegitimate son is only the son of 
the mother makes an exception in the case of Sudras and observes 
the son by a slave of a Sudra is the fulfiller of desire and offers 
the’pinda. Twelve sons are mentioned by the rishis. They aré 
offerers of the pinda one after the’ other in’ the order mentioned. 
Balambhatta in his commentary states that the use of the word 
Haret in the text of Yagnavalkya indicates that the illegitimate son 


acquires a right by birth like the legitimate son. pach nAndhané in 


his Dayatatwa explains the word Amsa (share) as meaning “a sharé 
equal to that of other sons.” . Both ‘his relationship by propinquity 
to his putative father and his right to offer funeral oblations are 
nowhere disputed. . A considerationiof the position assigned to the 
illegitimate son of a Sudra when compared to that of illegitimate 
sons of other classes fully bears out the view of Seshagiri Aiyar, J. 
in Meenakshi v. Muniandi Panikkan 1, that “in cases of Sudrag 


continuous concubinage was regarded as equivalent to marriage, ` 


although the children of such irregular’ union did not rank equally 
with those with whose mother there wasa formal marriage” 
—a view in which Sadasiva Aiyar, J. concurred i in Soundar arajan 
y. Arunachalam Chetty, 2 ae ae aa i at 
1. (1914) I. D. R. 88 M. 1144 at 1149=27 M. 7. J. 363. 
2, (1915) I. L R. 89 M. 186 ab 16829 M. D. J.T09. 05 nO o” 
38 
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The position accorded to the illegitimate son in the scheme of 
succession and the place where his rights dealt with by Manu and 
Yagnavalkya and . also the fact that Vignaneswara in the - 
Mitakshata deals with the rights of the illegitimate son at the end of 
the chapter relating to Apratibandhadaya or inheritance by indefea- 
sible right strongly support the view taken by West and Buhler 
and concurred in by Bhashyam Aiyangar, J. in Ramalinga Mup- 
pan v. Pavadi Goundan 1, that the position of an illegitimate son 
of a Sudra is more dil aa to that of a legitimate son than to that 
of relations who inherit by right liable to obstruction. His position 
so far as the Smriti writers are concerned is by no means inferior 
to that of a Dattaka. The Smritis clearly assume that there is 
heritable blood between the illegitimate son of a Sudra and his 


c putative father. There is nothing so far as I can see in the 


Smritis to support the argument of Mr. Narasimha Aiyangar based 
largely on the observations in Ranoji v. Kandoji 2, and Parvathi 
V. Thirumalat 3, that the share of the illegitimate son was given 
in lieu of maintenance and that he was treated as a person having 
no legal connection with the family of his illegitimate father but 
only as an outsider a quasi nullius filius who was given some- 
thing because of the moral right which he had, to be supported: by 
the author of his being. Why a share should have been 
given to the Sudra illegitimate son while the: sons of the twice- 
born were given only an allowance for mainténance or why the 
right in lieu of maintenance.should have taken the form of the 
right to share with the natural son, the widow, daughter and 


” daughier’s son and to get the whole estate of his divided putative 


father in their absence (cutting out the father’ s legitimate brothers 
and other collaterals) has not been explained and it seems to me is 


not possible of any satisfactory explanation. 


The authorities show that the illegitimate son was always 
considered as inheriting to his putative father. Vignaneswara 
distinctly states that all classes of sons without exception have the 
right of inheritance to their father’s estate because of the text of 


“Manu “Not brothers, nor parents, but sons are the heirs to the 


estate of the father” (Manu, Chapter IX, verse 185). In Pandiya 
Telaver v. Puli Telaver 4, Scotland, C. J., observed that the Hindu 
Law does not like the English Law cons ider an illegitimate son quasi 


1. (1902) I.L.R, 26 M.°519 at 624, 2. (1888) I. L.R. 8 M, 557 at 568. 
6 (1887) I.L R.10 M. 884 at 845. 4. (1868) 1 M. H. O. R. 478. 
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nullius filius and that in the case of Sudras illegitimate sons suc- 
ceed to their father by right of inheritance. In: Venkataraman 
v. Venkatalakshmt Ammal 1 a similar view was taken and illegiti- 
mate sons of a Sudra were declared entitled to rights of survivor- 
ship inter se. -All the Sastries consulted by the Chief Justice had 
not the slightest doubt that “ where illegitimate sons succeeded to 
their father, the brothers will succeed to one another living and 


dying undivided.” All the subsequent cases which deal with the. 


rights of an illegitimate son deal with his rights as based on 
inheritance to his putative father whatever the view taken as to 
his rights to succeed to the putative father’s collaterals. So far as 
the mother is concerned no doubt has ever been cast on the decision 
in Mayna Bai v. Uttaram 2, that illegitimate brothers succeed not 
only to their mother but to each other. 


The position of an illegitimate son was considered in Sadu v. 
Baiza 8, and it was held that when a legitimate and an illegiti- 
mate son succeed to the property of their father they take. as co- 
parceners and that the share of the legitimate son who leaves no male 
issue passes by survivorship to the illegitimate son. In dealing with 
the position of an illegitimate son Nanabhai Haridas, J.,after setting 
out the arguments advanced against him and stating the disabilities 
he was under observed as follows “ While admitting therefore that 
the. position of a dasi-putra in a Sudra family does differ in impor- 
tant particulars from that of an aurasa putra, I am not prepared 
to allow that the former is not a member of the family ab all, nor 
that he is not a co-parcener, and not, therefore, entitled to succeed 


by right of survivorship. His legal status as a son is unquestionably 


‘recognised and accordingly he inherits from his father even before 
the latier’s widow; and if there are aurasa putras of his father, he 
succeeds to the father’s estate jointly with them. He is clearly, 
therefore, their co-parcener. That he is their brother, not only in 
the popular, “but also in the legal acceptation of the term is evident 
from the Mitakshara, Chapier 1, S. XII, 1, 2, where they are 
spoken of both by Yagnavalkya and Vignanesvara as brethren and 
brothers (bhratarah).” Westropp, C. J., while agreemg with the 
view taken by Nanabhai Haridas, J. emphasised the fact that the 
dasi-putra was dealt with by the author of the Mitakshara before 
he treats of obstructed heritage, t. e., the rights of succession on 





1. 2 Strange.Rep. of Cases 185. 2. (1864) 2 M. H.C. R., 196. 
8. (1878) I.L R. 4B. 87. ’ 
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failure of sons, primary. ox secondary, treating the dasi-putra as 


amongst these in the case of Sudras. In Ranoji v. Kandoji 1” 
Muthuswami Aiyar, J., (at page: 569)” while. referring to this. 
contention was inclined to the view. that.nounference can. be drawn‘ 
from. this fact as the passage ‘introduced a’ special rule- and the ` 
share given to the illegitimate son was given to himin- ‘ satisfaction’ 
of the claim'to maintenance which he had at one time’in common‘ 
_ with the illegitimate ‘sons of the twice:born classes. With all 
respect an examination of the Smritis shows that there is -nothing - 


in them to support the view as to.the share being given ‘in lieu of 
maintenance ‘or to suggest that at some period the: illegitimate 


gon’s rights were enlarged he’ being given a share‘in lieu of~ 


maintenance. An examination of the development of Hindu Law 
as to the various forms of marriages and the twelve classes of sons ` 


shows that greater importance was being gradually - ‘attached to 
marriage and legitimacy and that even in the time of Manu: and 
Yagnavalkya distinction, based ọn these considerations were drawn 


between the various classes of sons. “Tt is ‘hardly likely that if. 


the Sudra illegitimate son was not in the pale of heirs at any 
anterior “period ‘he would ‘have been given the extensive rights 
conferred, in lieu of a bare right of maintenance. On the contrary 
there i is consi force in the observation of Sadasiva ‘Aiyar, Js, 

as one of the twelve classes of sons and that his being. allowed 
afterwards only to share with the widow, daughter and daughter’ 8 
‘sons instead of inheriting his father’s estate wholly was a develop- 


. ment of the later’ Smritis and commentators”. 


Bare 1 


tia- In Jogendro Bhupati- v. Nity yanand 2, their Lordships of the 
‘ii Council. following Sadu. v. Baiza 8,- held that- amongst 
-Sudras governed by the Mitakshara the jecte and the illegiti- 


--mate sons took by survivorship: and that consequently the illegiti- 


mate son sticceeded to'an impartible estate by rights ‘of :survivor- 
«ship in preference to the widow of -the legitimate son. -Ås -their 
Lordships state that the same rules apply to impartible éstates ais 
to partible éstates for determining who is the heir, the fact that 
“they ‘were déaling with an impartible-estate makes nó difference. 
‘It appears-from the report thát- Mr. Avathoon,. Counsel for the 


1. (1888) LLR8M.557, °°, (1890) I, L R. 180.151. 
ee 8. (1878) I. D. R. 4 B 87. 
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appellants referred to the Madras decisions reported in Krishnay- 
yan v. Muthusami 1, and Ranoji v. Kandoji 2, where a contrary 
view was taken to that in Sadu v. Baiza, 3 but their Lordships of 
the Privy Council, after referring at some length to the judgment 
of Nanabhai Haridas, J., and Westropp, C. J., in Sadu v. Baiza 3, 
followed the decision. 


Iam of opinion that the effect of the decision of the Privy 
Council is to settle the law as propounded by Nanabhai Haridas, J., 
and to make the illegitimate son a member of the family of his 
putative father capable of inheriting to his father and succeeding 
to his legitimate brother’s share by right of survivorship. It is 
difficult to see how there can be a co-parcenary under the 
Mitakshara with its necessary incidence of survivorship between 
two males who cannot for want of heritable blood be heirs to each 
other or to the person whose estate they inherit. The effect of the 
decision has been thus summarized by Bhashyam Aiyangar, J., in 
Ramalinga Moopan v. Pavadat Goundan 4) “ If the legitimate 
son dies without leaving male issue, the illegitimate son becomes 
entitled to the whole estate. If the illegitimate son predeceases 
the legitimate son, leaving male issue-and the legitimate son 
afterwards dies without leaving male issue, the whole property 
will devolve by survivorship, on the issue of the illegitimate son; 
This must be the necessary result if, as affirmed by the Privy. 
Council, the legitimate and the illegitimate sons on the death of 
the father hold the family property as members of a joint family.” 


The rights of an illegitimate son-and his position in the 
family of his putative father received a further extension in 
Ramalinga Moopan v. Pavadat Goundan 4, where it was held: 
that in cases where an illegitimate son predeceases , his putative 
father the illegitimate son’s son would be entitled to a share ag 
against the deceased brother of his grand-father as representing hig 
father who if he had survived would have been entitled to a share, 

Sir Bhashyam Aiyangar, J., was of opinion that a Sudra 
illegitimate son’s right of inheritance was not contingent but 
absolute as in the cases of a legitinaate son and that he was in a 


position more analogous to that of a legitimate son than that of 
other relations whose right of inheritance is liable to obstruction, 








1, (1884) I. L. R. 7 M, 407. 2. (1884) I, LL. BR. 8 M. 561. , 
8. (1879) 1. L. R.4B. 87., “4. (1902) I. L. R95 M, “619 at bag, ` 
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So far as competition between the illegitimate son and the 
widow of his putative father is concerned the view ‘taken by 
Muthuswami Aiyar, J., in Parvathi v. Thirumalai 1, that .she 
excludes the illegitimate son is, having regard to the decisions in 
Chinnamal v. Varadarajulu 2: and Meenakshi Anni. v. 
Appakutti 3, (which hold that they divide the-estate equally), no 
longer good law. 


I am of opinion that the illegitimate son of a Sudra is one of 
the classes of sons recognised by Hindu Law and allowed to a Sudira 


in addition to the twelve classes of sons enumerated as common to 


all the four castes. In thecase of Brahmins, Kshatriyas and 
Vysyas the classes of sons enumerated in verses 128 to 132 of 
Yajnavalkya and 166 to 177 of Manu except the Aurasa and 
Dattaka sons are obsolete, and in the case of Sudras they have in’ 


. addition to the Aurasa and Dattaka a third class of sons, namely, 


the ‘dasi-putva.’ It seems difficult to see why under verse 185 
of Manu in which succession is provided for in the case of the son 
dying ‘issueless, the right of the father’s illegitimate son should not 
be established, especially as verse 184 refers to sons of all classes 
succeeding to the estate in order of rank. 


_ Where an illegitimate son of a Sudra dies, succession to him ` 
has to be traced according tothe rules laid down as regards 
Apratibandha and Sapratibandha daya as he is capable of 
inheriting and of transmitting heritable blood. If he has a 


` legitimate issue or illegitimate sons who will satisfy the conditions 


of ‘dasi-putras’, they succeed, In their absence the same 
rule should be applied as to the case of legitimate sons in the rules 
contained in verses 135 and 136 of Yajnavalkya and his putative 
father who is his ‘pita’ in the legal and ordinary acceptance of 
the term would succeed. In the preceding verses the word ‘pita’ 
is used in reference to.sons whosem. others were not married to the 
fathers and different classes of sons are enumerated. There is 
nothing to indicate that the word ‘pita’ in those verses was to be’ 
confined to the father of an Aurasa or Dattaka son and there is 
no reason why such a limitation should be imported into og 
meaning of the word in verses '185 and 136. 

It has been argued strenuously by Mr. Narashimha Aiyangar 
that an illegitimate son “bas not been specially mentioned in 





1. (1887) I. L. R. 10 M. 884. 2, (1892) I, L. R. 15 M, 307. 
8 (1909)20M. L J, 859. 
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+ 


Chapter II dealing with ‘succéssion to a sonless Hindu and refer- - R.B. 
rence has been made to Shomi Shankar Rajendra, Varere v. Subramania 
Rajesar Swami J angam 1, I do:not think any inference against Tyer l 
the illegitimate son can be drawn from the omission as in my Rathnavelu 
opinion the illegitimate son of a Sudra was already referred to in Chetty: 
the chapter dealing with the unobstructed heritage and having Komsi 
been included in the category of sons there was no reason for Sastri, J. 


making any special mention of an illegitimate son of a Sudra in 
dealing with the heirs ofa person who left no sons. If the 
illegitimate son of a Sudra was treated as a person: who is a mere 
outsider and not a member of the family of his father, his exclu- 
sion in Chaptar Il may be a ground for not applying the rule of 
-succession therein-stated to him, but if his position is that stated 
by Haridas, J. in Sadu v. Baiza,® it is difficult to see why 
separate mention is necessary. 


I am of opinion that so far at least as the father is concerned 
the word pita should, for the purposes of tracing succession to 
the illegitimate son of a Sudra who is a “ dasiputra,” be taken to 
include a putative father. It is unnecessary to determine whether 
such a son is the “sapinda” of his father so as to enable him to 
inherit to other collaterals assuming that sapinda relationship can 
only exist in the case of a valid marriage. Vignaneswara in deal- 
ing with the tivelve classes of sons observes that the division of 
gons into two classes, the first six being heirs and kinsmen and the 
latter six kinsmen and not heirs must be “expounded as signi- 
fying that the first six may take the heritage of their father’s sap- 
indas and samanodakas if there be no nearer heirs but not the last 
six” and adds that as regards however consanguinity and the per- 
formance of the duty of offering libations of water and so forth, 
both classes of sons are equal. The Saraswati Vilasa describes all 
the twelve classes of sons as sapindas of their father. As between 
the illegitimate son and his putative father filial relationship 
exists in my opinion for all purposes of inheritance and succession. 
It would be unreasonable to place the dasi-putra in a worsé position 
than the Gudhaja who is classed amongst heirs and kinsmen. 
The fact that the Gudhaja is now obsolete is no ground for cutting 
down the rights of the dasi-putra whose sonship is recognised in 
the Kali Age. The fact that the word pita or pitarau is wide 





1 4, (1898) I. L. R. 21 A. 99 at p. 103. | 2. (1879) I. D. R., 4 B, 87. 
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enough to- include the putative father owing to special considera- 
tions does not necessarily imply that a dasi-putra becomes ipso facto 
the preferential heir of all his father’s collaterals in case of competi- 
tion between him and the agnates of his father. 


oy 


collateral relations. The ground on which the exclusion is based 
is that the rule which guides collateral succession is based on the 


So far as collateral succession is concerned all the Courts have' 
held that an illegitimate son is not the heir to his putative father’s 


text of Manu as to the inheritance going to the nearest sapinda 


and as .consequently excluding an illegitimate son as sapindaship 


| presupposes a lawful marriage. A long catena of cages ‘beginning 


from Nissar Murtojah v. Kowar Dhunwunt Roy, 1 decided so 
long ago as 1863 have taken this view. There is considerable force 
in the view taken by Sarwadhikari in his learned treatise on the 
Law of Inheritance that all the analogies of Hindu Law are in 
favour of allowing him the right of succession to collaterals. Were 
the matter res integra and the case were one of first impression 
to be decided on a consideration of the Smritis and Commentaries, 
I would be inclined to hold with my learned brother Sadasiva 
Aiyar, J., that the illegitimate son of a Sudra is for the purpose of 
inheritance to collaterals in the same position as his Aurasa son. 
The current of authorities against the view is very strong. I need 
only refer to Krishnayyan v. Muttusami 2, Ranoji v. Kandoji 8, 
Parvathi v. Thirumalat 4, Shome Shankar Rajendra Varere `v. 
Rajesar Swami Jangam 5, Ramalinga Moopan v. Pavadai 
Gowndan 6, and I consider it unnecessary for the purpose of this 
reference to dissent from ‘them. 


Even assuming that the order of succession to asonless Hindu 
given by Manu and Yajnavalkya and propounded by Vignaneswara 
iri Chapter II, Section 1, pl. 2 of the Mitakshara would not in terms 
apply owing to the word ‘ pita’ being confined to the legitimate 
father, and to the want of sapinda relationship between a Sudra 
and dasiputra, I see nothing to prevent succession to the illegitimate 


“ gon being traced by analogy to the rule laid down in verses 135 


and 136 & Yajnavalkya as explained in Chapter II, Section 1, pl. 
2: of thé Mitakshara especially as the Hindu Law recognises heritable 








blood between a Sudra and his dasi-putra and Manu states that the 


1. (1868) Marshatl’s Reports 609. 2. (1884) IL L. R.7 M. 407. 
3. (1884) I. L. R. 8 M. 657, 4, (1887) I. L. R. 10 M, 284, 


5, (7898) I. L. Rl A, 99, 6. (1903) L R. 26M 519. 


í 
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father ‘of every one of the classes of sons enumerated by him’ 


succeeds to the property ofthe heirless son. The whole law of 
succession ‘to dancing girls and prostitutes in cases not expressly 
. provided for by the rules relating to Streedhana’ has been built up 
by Courts on analogies furnished -by other parts of the Hindu 
Law. In Kamakshi v. Nagarathnam, 1 Scotland, C. J. and 
Collet, J. held that in the absence of any positive rule relating to 
the particular kind of property in dispute (the hereditary office of 
dancing girls attached to a temple) the law to be applied is the 
general law of inheritance regarding daughters or sons. In Subra- 
mania Mudali v. Balakrishna Naidu 2, Abdur Rahim and 
Sreenivasa Aiyangar, JJ. in dealing with the question of heirship 
to a dancing girl whose grand-mother was the issue of a marriage 
between her parents observed as follows: “The rules of Stree- 
dhana obviously do not apply to such property and there is no 
other rule of succession laid down in the Smritis or the commen- 
taries prescribing the devolution of property of a woman of this 
caste, except it be the general rule that to the nearest sapinda 
the inheritance next belongs.” They acted on analogies and 
held that the great grand-father’s brother’s daughter succeeded 
in preference to her great graridfather’s daughter’s son. The 
argument that the analogy afforded by sapinda relationship cannot 
be applied as there was no marriage is met by the observa- 
tions that according to Vignaneswara sapinda merely connotes 
relationship and reference is made to the Acharadhyaya of 
the Mitakshara, (the commentary of Vignaneswara on verse 
52). In Venku v. Mahalinga 3 Muthuswami Aiyar, J. was of 
opinion that in the case of adoptions by dancing girls questions 
as to inheritance and collateral succession should be adjudi- 
cated upon in the absence of a positive rule of law to the 
contrary with reference to the custom of the caste and the analogies 
of Hindu Law as indicated in Kamakshi v. Nagarathnam 1. In 
Ramalinga Moopan v. Pavadai Goundan 4, Bhashyam Aiyangar, 


J. rested the right of representation of the legitimate son of an . 


illegitimate Sudra on the analogy of legitimate sons and grand- 
sons and observed : “ The principles, therefore, applicable to the 
succession of sons and grand-sons of legitimate sons may by 
analogy be applied to the sons and grand-sons of an illegitimate 
gon, viz., that they should be considered capable of representing 


1. (1868) 5 M. B. C. R. 161... 2. (1917) 33 M.L. J. 207. 
8. (1888) I. L. x. 11 Me 891. 4, (1902) I. L. R. 25 M. 519 at p. 524. 
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the illegitimate son and in case he ‘dies before his father, 
of taking the share which would have fallen to him if he had 
not so died.” Though there are no texts in the Smritis ex- 
pressly recognising the right of an adopted son to inherit to 
his adoptive mother’s relations Courts have enforced the right on 
general principles of equity and good conscience and analogy 
to the right of the aurasa. The principle of atidesa whereby 
principles laid down with reference to one case are applied to 
other analogous cases was recognised by Jaimini in his Mimamsa, 
(Books VII and VIII of Jaimini’s Mimamsa). 

Reference was made during the argument tc the doctrine 
of reciprocity and it was argued that if the illegitimate son of his 
father was an heir to his putative father (ashe undoubtedly is 
under Hindu Law) there was no reason to hold the converse not 
to be true. I think there is considerable force in the argument. 
Except in the case of females who come in only under special 
texts and the hermit, ascetic and brahmachari referred to in verse 
137 I have not been referred to any instance where heritable blood 
is recognised between persons who could not be the heirs of each 
other. Where therefore a text expressly declares that a male is 
the heir-of male, thereis, in the absence of anything to the 
contrary in other texts, nothing to prevent the converse rule from 
being applied as a rule of equity and good conscience even . 
though the case is not specially provided in the texts so long as 
there is nothing against it in the Smritis. 

I would for the foregoing reasons answer the question referr- 
ed in the affirmative. ` 


ALS. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice ABDUR RAHIM, Mr. JUSTICE 
SADASIVA AIYAR AND MR. JUSTICE NAPIER. 


K. 5. Rm. Ramanathan Chetty Appellant * (Plaintiffs). 
and others. 





2. 


Ranganathan Chetty, and Respondents (Defendants Nos. 2 
others. £ 3 and a legal representative 
`of the deceased Ist defendant). 
Estoppel—Hachange of land—Unregistered instrument—Erection of costly 
buildings—Actings of the parties— Part performance— Acquiescence— Equitable 
Estoppel—Invalia ` transfer—Hjectment—Right — to Compensation—Transfer of 
Property Act. Ss. 51, 54 and 118. = b ; 


* L. P. A. No. 219 of 1918. . : 4th May, 1917, 
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The plaintifis and-the defendants, by an unregistered instrument agreed for 
mutual convenience to an exchange of certain plots of land forming part of their 
adjoining house-sites. More than a year after the transaction, the defendants 
erected a costly building on the land which fell to them’ under the instrument and 
while the building was in progress the plaintiffs not only kept quiet but received 
an additional sum from the defendants on the ground that the land that fell to the 
share of the latter was larger in extent. Subsequently the pluintiffs sued to eject’ 
the defendants on the ground that the instrument of exchange being unregistered 
did not pass title. 

Held, per Sadasiva Iyer and Napier, JJ., (Abdur Rahim, J., dissenting)’ ‘that 
the plaintiffs were entitled to a decree for ejectment subject to the liability to pay 


compensation for improvements, to the defendants. A 


There was no room for the application of the doctrine of estoppel by acquies- 
cence in the case, having regard to the fact that both at the time when the ecection 
of the building was going on and at the time,when they received the money as 
compensation for the deficiency in area, the plaintitis were not aware of their 
subsisting right and its infringement by the action of the defendants, but had 
acted in the full belief that they (plaintiffs) had no longer any title to the land 
they had parted with. 

The defendants having erected the buildings on the land, without in the least 
believing that the plaintifis were the owners of the site or that they (defendants 
could build only with plaintiffs’ consent, express or implied, it was impossible to 
infer a license in favour of defendants by the plaintiffs to build with permanent 
rights over the site and the building. 

In England the doctrine of part performance belongs to the sphere of contract 
and operates, where applicable, to allow a party to prove a contrast in an action, 
in spite ofa statutory prohibition. In India however, neither the doctrine of part 
performance nor the doctrine that “ Equity regards that as done whivh ought to be 
done ” can be invoked so as to effect a valid transfer of immoveable property 
without a registered instrument in cases where such instrument is required by 
8. 54 of the Transfer of Property Act. 

The word " transferea ™ in 8. 61 of the Transfer of Property Act includes also 
a transferee under an invalid transaction of transfer and the words "“ the person 
causing the eviction ” include also the transferor under an invalid transaction of 

< transfer. : . 

Per Sadasiva Ayar, J—Where B believing that he is the absolute owner, 
erects buildings on land purported to be transferred to him by A, under an invalid 
instrument, B has only one of two rights, viz,. either to have the value of the 
improvements made by him estimated and paid by A, the-evictor orto require A 
to sell his interest in the property to him at the then market value irrespective 
of the building. The option however, is with A, the person entitled to evict. : 

Per Abdur Rahim, J.:--Under the circumstances, the equities in favour of 
the defendants were a sufficient answer to the plaintiffs suit for ejectment. 
What are the citeumstances which should be sufficient to Taise an equity that 
would be an answer toa suit for possession by a person who purported to convey 
the property by an unregistered instrument must depend on the facts of a parti- 
cular case ; but they must be such as should have altered though not irrotrieva- 
bly the position of the defendant acting on the faith of the bargain sought to be 
resiled from. 

The plaintifis by reason of the contract to exchange having been fully 
performed and having stood by and acquiesoad in the defendant’s building and 
received a further payment were estopped from ejecting the defendants. The 
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doctrines of part performance and estoppel by acquiescence were fully applicable 
to the circumstances of the case so as to effectually bar the plaintiffs from 
enforcing their claim. y 

The existence of estoppel does not depend on the motive or knowledge of the 
matter, on tha part of the person making the representation. It is not essential 
that the intention of the person whose declaration, act or omission has induced 
another to act or to abstain from acting should have been fraudulent or that he 
shall not have been under mistake or mis-apprehension. 

[Decision of Seshagiri Iyer, J. in Ramanatham Chetti v. Ramaswami Chetty 1 
affirmed.] 


Appeal under Clause 15 of the Letters Patent against the 


_judgmént of the Honourable Sir John Wallis, Chief Justice, dated 


4th November 1915 in Appeal No. 20 of 1918, preferred against 
the decree of the Court of the Subordinate Judge of Ramnad at 
Madura in Original Suit No. 94 of 1911. 


The Hon, The Advocate General (S. Srinivasa Aiyangar) 
with K. Raja Atyar for Appellants. my 

T. R. Venkatarama Sastri for A. Krishnaswami Atyar for 
Respondents. , 

The Court delivered the following 


Judgments :— Abdur Rahim, J.:—The question raised by 
this Letters Patent Appeal is one of considerable importance and 
difficulty. It is, to put it shortly, how far it is open to the Court 
to refuse to recognise the title of the plaintiffs—appellants suing 
to’recover immoveable property of the value of more than Rs. 100 
which they purported to convey to the defendants —respondents 
by an unregistered document, on the ground that the transfer has 
been acted upon by the latter who spent considerable-money in’ 
erecting valuable buildings on the land, with the knowledge of ` 
and encouraged by the appellants. The facts are sufficiently set 
forth in the judgments * of the learned Chief Justice and Seshagiri 
Aiyar, J., who took different views and it is unnecessary to repeat 
them in detail. The result of the findings is that at the time of 
the transaction in question, which was an exchange of two plots of 
land between the appellants and the respondents, both the parties 
bélieved that the document evidencing the exchange did not 
require registration. Possession was taken by each party of the 
plot received by him under the exchange. The respondents 
erected abuilding which cost about Rs. 40,000 placing the wall 
of this building on one side on the land which they had got in: 
exchange, and the appellants during the time the building was in 

* For facts see the report 1. --(1916) 80 M, L, 4. 1. 
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progress-also demanded and obtained a sum of Rs. 525 from the 
respondents as compensation on the allegation that, the land which 
they had parted with was larger in quantity than the land which 
they had received from the respondents. - It is further founl that 
the objects of the appellants in instituting the suit to recover the 
land which belonged to them before the exchange and which they 
say still belongs to them notwithstanding the attempted transfer 
is not.so much to benefit themselves as to injure the respondents, 
The question for decision, however, is one purely of law, viz., 
whether, under the circumstances, the equities in favour of the 
defendants are a sufficient answer to the plaintiffs’ suit for eject: 
ment. 

The effect of Ss. 54 and 118 of the Transfer of Property Act 
on what has taken place in this case is, that Exhibit B which is 
described as an agreement of exchange is ineffectual to create a 
valid transfer of the plaintiffs’ land, and by reason of S. 49 read 
with S.. 17 of the Registration Act that document cannot be held 
to affect the right of the appellants to the property in dispute. 


On behalf of the appellants it is argued that their title to the 
_ property remains and as the suit is within time, to refuse their 
claim . for recovery of the land will be virtually nullifying the 
enactment of the legislature the effect of which is to preserve the 
title in them in spite of what has taken place. The answer to 
this argument on behalf of the respondents is that in none of the 
enactments referred to, does the legislature purport to deal with 
the question of rights based on equities arising from the actings 
and conduct of the parties. It is argued that it is open to the 
court to say to the appellants, “ It is true that your rights in the 
property have not been transferred to the respondents by the in- 
strument in question but having regard to what has taken place it 
will be fraudulent on your part to seb up your legal title against 
the respondents and the Court will not help you to perpetrate the 
fraud, ” 


Such an answer to the suit is, in my opinion, in accord with 
‘well recognised equitable principles, of the application of which 
there are many instances in the law. ; ; 

One of them is the doctrine of part performance by which 
the operation of the Statute of Frauds in England is prevented 
from being used. for purposes of committing fraud. The Statute of 
Frauds provides that “no action shall be brought whereby to charge 
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any person upon any contract or sale of land............unless the 
agreement,...........shall be in writing............&c.” No doubt it 
has been held that this provision relates to procedure, but as it 
has been pointed out by. Fry, L.J.in his book on Specific 
Performance, it really goes to the solemnities of the contract. 
(See paragraph 497, page 254). It is not necessary for the 
application of this equitable doctrine that there should have been 
a fraudulent conception from the beginning. It is sufficient if 
the circumstances render it a fraud on the part of the party 
relying on the statute to take advantage of the fact that the 
bargain was not recorded as required. l 


I fail to understand why this equitable rule should not be 
applied to a transaction purporting to bea transfer in pursuance 
of a valid contract. On the other hand, there would seem to be 
less difficulty in applying the doctrine in such cases than where 
its aid is sought to compel the defendant to carry outa parol 
contract in spite of a Statute which says that no action shall be 
brought to enforce such a contract. Further ifa defendant can 
be debarred because of his conduct from setting upa statutory 


_ defence it should be easier to uphold the defence to such a suit 


as this on the ground that although the transfer which the 
appellants purported to make to the respondents was invalid, it 
would be inequitable on their part, having regard to the fact that 
the latter have acted upon it in such a way as to alter their 
position to resile from the bargain to the prejudice of- the’ 
respondent. | 


The question, how far the actings of parties can be allowed 
to effect the application of S. 54 of the Transfer of Property Act 
to cases of this class was discussed by a Full Bench of this Court in 
Kurri Veerareddi v. Kurri Bapireddi 1, where the previous rulings 
on the subject were considered in detail. The lawas laid down 
there would undoubtedly be binding on us unless, as suggested by 
the learned Chief Justice, the pronouncements of the Privy Council 


` ina later case in Mahomed Musa v. Aghore Kumar Ganguli 4, 


make it necessary that we should reconsider that ruling. It was 
held by the Full Bench that “a contract of sale followed by 


; delivery of possession does not, when there is no registered sale, 


create any interest in the property agreed to be sold and cannot, 


1. (1904) I. L. R. 29 M. 336. s. o. 161M. L. J. 895. 
g. (1914) I, L. R. 420. 801: 28 M, L, J. 548, 
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even if enforceable at date of suit or decree, be: pleaded in defence 
40 an action for ejectment by one having a legal title to recover.” 
‘Then, there -are general observations in the judgments delivered 
by the learned Judges in which the duty and expediency of giving 
full effect to the words of the Statute is emphasised as.against 
recognition of equities modifying the application of the Statute Law. 


So far as it holds that delivery of possession under an unregis- 
-tered instrument of sale is not 3 sufficient answer to a suit by the 
yendor to recover possession, I am not prepared to express any 
doubt on the correctness of the ruling. The Transfer of Property 
Act contemplates sales being effected in some cases by delivery of 
possession and in others only by a registered instrument, and to 
hold that in cases of the latier class where the legislature insists 
on a registered instrument, mere delivery of possession would be 
sufficient would be going directly against the wishes of the legis- 
lature. (See Lalchand v. Lakshman 1, and Jagadbandu Saha 
v. Radha Krishna Pal?) Even with reference to the rulings 
under Statute of Frauds, Lord Blackburn said in Maddison v. 
Alderson 8, that if the ‘matter were res integra he would not go 
so far as to hold that delivery of possession of the land would take 
the case out of the statute. And it is possible that too many 
exceptions have been allowed to the operation of.the Statute of 
Frauds (see Story’s Equity Jurisprudence, 8s. 765 and 766): How- 
ever that may be in cases where owing to his own conduct it 
. would be clearly inequitable or fraudulent for.a party to insist upon 
his legal rights, it is the duty of the Court of Equity to give relief 
to the other party who has suffered by such conduct. .So far Lord 
Blackburn entertained no doubt. He says “the conduct-of the 
parties may be such as to make it inequitable’ to refuse to 
complete a contract partly performed. Wherever: that is the 
case I agree that the contract may be enforced on the 
ground of an equity arising from the conduct of.the party.” That 
seems to be in accord with what is laid down by the Privy 
‘Council in Mahomed Musa v. Aghore Kumar Ganguli $, Venkay- 
amma Rao v. Appa Rao 5,.and in an earlier case in Immudi- 
pattam Thirugnanakondama N atek v. Periya: Dorasam 8. , 


RO ie eg ene Beg he ae ne ey 
1. (1904) I. L.R. 28 Bom. 466, | 2. (1909) I. LR, 86 Oal. 920. 
(1883) L. R. 8 App. Cas. 467. 4. ,(1914) TLR. 42 Cal, 601, PO. 


Poa 


8. 
5, (1916) I L. R. 89 Mač. 609 : 81 M, L. J. 68 PÒ. 
6, (1900) I. L. R. 24 Mad. 877. 


Ramanatha 
Chetty 
v. 
Ranga- 
nathan 
-Chetty. 
‘Abdur 
Rahim, J. 


Ramanathan 
Chetty 
v 


Ranga- 
nathan | 
.Ohetty. 
“Abdiir 
Rahim, J. 


958 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXII 


Before dealing with the Privy Council decisions, however, I 
shall mention the case H. Young and Co. v. Mayor and Corpora- 
tion of Royal Léamington Spa 1 where it was held that a contract 
entered into by an urban authority but not under seal ag required 
by a Statute did not bind the Corporation and therefore ‘the 


< plaintiff who had carried out certain works in pursuance ‘of such 


an agreement could not recover the value of what he had done. 
But the bagis of this decision was that the Corporation could 
exercise statutory power to enter into contracts only by the 
observance of certain solemnities, that is, the affixing of, the seal, 
intended for the protection of rate-payers and there was no room 
therefore in such a case for the operation of the equitable doctrine 
‘of part performance. What are the circumstances which should 
be sufficient to raise an equity that would be an answer to a suit 
‘for possession by a person who purported to convey the property 
by an unregistered instrument’ must depend on the facis of a 
particular case. But they must be such as should have altered 
though not irretrievably the position of the defendant acting on 
‘the faith of the bargain sought to be resiled from. If the effect ` 
of Immudipattam Thirugnana Kondama Naick v. Periya 
Dorasami 2, be that even in such cases the plaintiff is entitled’ to 
eject the defendant I venture to think as I shall show presently 
that it is no longer good law after the pronouncements of the 
-Judicial © Committee in Mahomed Musa v.. Aghore Kumar 
Gangult 3, and Venkayyamma Rao v: Appa Rao’. Nor is the 
proposition laid down inthe Full Bench case, namely that even . 
‘where a valid contract of sale in favour of the defendant ig proved, 
that would not be a sufficient defence to a suit in ejectment in 
such cases any longer tenable. . ` 


The case of Mahomed Musa v. Aghore Kumar Ganguli 3, 
related to transactions which took place before the passing of the 
Transfer of Property Act; there is thus no question of the actual 
decision in that case being applicable here. But their Lordships 
of the- Judicial Committee while pointing out the. fact that no 
written conveyance was necessary by the law of India, considered 
it desirable to lay down . certain principles of general application 
which, ‘as I understand their judgment, would not be affected by 
any such enactment as the provision of the Transfer of Property 








1, (1888) D. R. 8 A. 0.517. ` , 2 (1900) 1. D. R. 24 M. 877 


R. 
3, (1914) I. L. R. 42 C 801, - < #, (1916) I.L R.3839 M. 509 
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Act requiring certain classes of transfet to be in a particular form. 
They observe: “To use language common fram very early times 
in Scotland, and‘ highly’ approved in the case of Maddison, v. 
‘Alderson 1; in the House of Lords, it is no doubt true that there 
is a locus. piine. that'is, ‘a power of'resiling from an incom- 


plete engagement, from an ‘unaccepted offer, from a mutual 


contract to: which all have not assented, from an obligation to 
which writing is requisite and has not yet been adhibited in an 
authentic shape’ ”: 


This is the situation where the parties stand upon nothing 
but an engagement which is not final or complete ‘But where 
actings and conduct of parties are founded on, then in all such 
cases, t0 use language of Professor Bell in his Principles, S. 26, 
“rei interventus raises a personal exception, which excludes the 
plea of locus penttentie. It is inferred from any proceedings, not 
unimportant, on the part of the obligée, known to and permitted 
by the’ obligor to take place on the faith of the contract, as if it 
were perfect; provided they are unequivocably referable to the 
contract and productive of alteration of circumstances, loss or 
inconvenience, though not irretrievable.” Then they say that 
there. is nothing in the law of India inconsistent with it but that 
upon the contrary, the law of India follows the same rule. They 
further quote with approval the statement of Lord Selborne in 
Maddison v. Alderson 1, that the defendant in such a case really 
‘charged’ upon the equities resulting from the acts.done in execu- 
tion of the contract, and not (within, the meaning of the Statute 
of Frauds) upon the contract itself. If such equities were excluded 
injustice of'a kind which the statute could not be thought to have 
had. in contemplation would follow. It seems to me the reasoning 
would:'apply with all the greater force to the present case where 


it is the plaintiffs that are faced with equities resulting from the ` 


acts done by the defendants not merely on the faith of the con- 
tract, but also’ onthe basis of further-acts of the plaintiffs 


purporting} to be done in perfecting.the contract. It is observed | 


by the Board that “ many authorities are cited in support of these 
propositions from English and Scotch Law and no countenance is 
given. to the preposition that equity will fail to support a transac- 


tion clothed imperfectly “in those. legal forms to which finality | 


attaches after the bargain has been acted upon.” | uar 
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In my opinion the proposition laid down in.such clear and 
emphatic language entirely covers this case. - Their Lordships 
were of course aware that in India there was no Statute of Frauds 
and the statute to which their observations were most applicable 
was the Transfer of Property Act. In amore recent appeal from ` 


“the decision of this Court Venkayyamma Rao v..Appa Rao}, 
their Lordships took occasion to repeat that equitable principle 


enunciated by Lord Selborne in Maddison v. Alderson 2° was as 
pointed out by them in Mahomed Musa v.: Aghore Kumar 
Gangulé 8, as much applicable in India as in England. That was 
a suit to recover possession of land on the strength of a, contract 
and the propositions which have been referred to above were cited 
in order to show that even if the acceptance of the proposal to 
convey the village in dispute might be considered to be defective, 
the defect must be taken to have been cured in view of the actings 
of the plêk; The case affords another illustration of the 
principle ‘that equities may support a transaction clothed imper- 
fectly in those legal forms to which finality attaches after the 


‘bargain has been acted upon.’ 


In an earlier case Immudipattam Thirugnana Kondama 
Naick v. Periya Doraisami 4, the Privy Council had expressed 
the same view in a case in which the provisions of the Transfer 
of Property Act ‘made the mortgage in question in that suit 
invalid as not being made by a registered instrument. There 
itt was contended that though the mortgage might fall short 
of an actual transfer, it showed a good contract for one and that 


the defendant might now cali upon the heir of the mortgagor to 


implement that contract.. Their Lordships said that if such a 
contract were proved, it would have been an answer to the plain- 
tiff’s claim and the exact form in which it could be enforced was 


not material. As pointed out by the learned Chief Justice, if the 


defendant in that case had sought to enforce the alleged contract 
by a suit he would have been time-barred. Here, there can be 
Little doubt that.there was a valid contract for transfer of the land 
in dispute by way of exchange and it seems to me that Immudt- 
patiam Thirugnana Kondama Naick v. Periya Dorasami * is 
authority for the proposition that it is a sufficient- answer to the 
plaintiffs’ suit. No doubt the observation of the Judicial Com- 














“1. (1916) I. L. R. 89 M. 609. ~ 2. (1888) L. R. 8 A. C. 467. 
8. (1914) IZL R. 42 C. 801. 4, (1900) I. L R, 24 M. 877, 
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mittee in Immudipattam Thirugnana Kondama Naick v. Periya 
Dorasami 1 was considered by the Full Bench in: Kurri Veera- 
reddi v. Kurri Bapareddi 2 and put aside as an obtter. But now 
that the principle on which the dictum of the Privy Council was 
based has been so clearly explained and developed in Mahomed 
Musa v. Aghore Kumar Ganguli 3 and Venkayyamma Rao v. 
Appa Rao 4 we should no longer be justified in disregarding the 
principle itself because embodied in a statement not necéssary 
for the decision of the case. 


Another group: of cases in which the operation of equity 
founded on the conduct of parties is exemplified is represented by 
Gregory v. Mighell 5 the rule of which is explained by Lord Kings- 
down in the leading case of Ramsden v. Dyson § in these words : 
“Tf a man, under a verbal agreement with a landlord for a cer- 
tain interest in land, or what amounts to the same thing, under 
an expectation, created or encouraged by the landlord that he shall 
have a certain interest, takes possession of such land, with the 
consent of the landlord and upon the faith of such promise 
or expectation with the knowledge of the landlord and with- 
out: objection by him, lays out money upon the land, a 
Court of Equity will compel, the landlord to give effect to 
such ‘promise or expectation. This was the principle of the 
decision in Gregory v. Mighell 5 and as I conceive, is open to no 
doubt.” Other well-known cases illustrative of the same doctrine 
are Plimmer v. Mayor of Wellington T and Attorney-General of 
Southern Nigeria v. John Holt and Company (Liverpool) Limit- 
ed 8, where an irrevocable license from the Crown to erect jetties 
and buildings. on the foreshore was presumed. The Judicial 
Committee while adverting in the latter case to the remark of 
Wiles, J. in Rogers v. Brooks and wife %, that after so long a 
possession (i. €., of 36 years) he would presume anything in favour 
of the plaintiff and to the comment thereon of Lord Herschel] 
observes, “ in the opinion of the Board this passage does not support 
the proposition that a transfer of the dominium of lands can 
be effected with the presumption of a lost grant, or without 
possession during the full requisite period of prescription. But 





1. (1900) I. L. R. 24 Mad. 877. 2. (1904) I. L. R. 29 Mad. 886. 
8. (1914) I. L. R. 42 Cal. 801. 4. (1916)I. L. R. 89 Mad. 509. 
6. (1811) 18. Ves. 328.: 34 E. R. 34l, 6, (1866) L. R. 1 H, L. 129. 

7, (1884) 9 A. C. 699, 710. 8. (1915) A. C. 599, 


9. (1788) 1 T. R, 491, n==99 E. R. at p. 1179, 
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the case does bear upon a question of maintenance of possession 
considered apart from declaration. of ownership.” The italics 
are mine. Itis worthy of note that the facts of the case in 
2 Eq. C. 522 referredto by the- Chief Justice and which was 
cited with approval by Kay, J. in McManus v. Cooke 1, as 
laying down thatifaman buildsa house partly on his neigh- 
bour’s land and the neighbour acquiesces in, this being done- 
Courts of Equity will interfere to prevent him from disturbing it, 


- very closely resemble the facts of the present case. 


Rulings of the above categories which are really -illustrations 
of the same principle on which the doctrine of part performance 
is found are based on grounds of: acquiescence and Fry, J. in 
Willmot v. Barber 2 expressed the limitations of this rule in 
these words: “Inthe first place, the plaintiff must have made 
a mistake as to his legal rights. Secondly, the plaintiff must 
have expended some money or must have done some act (not 
necessarily upon the defendant’s land, on the faith of his mis- 
taken belief. Thirdly, the defendant the possessor of the legal 
right must know of the existence of his own right which is 
inconsistent with the right claimed by the plaintiff. If he does 
not know of it he is in the same position as the plaintiff, and 
the doctrine of acquiescence is founded upon conduct with a 
knowledge of your legal rights. Fourthly, the defendant, the 
possessor of the legal right, must know of the plaintiff’s mistaken 
belief of his rights. If he does not, there is nothing which calls 
upon him to assert his own rights. Lastly, the defendant, the 
possessor of the legal right, must have encouraged the plaintiff in 
his expenditure of money or in the other acts which he has done, 
either directly or by abstaining from asserting his legal right. 
Where all these elements exist, there is fraud of such a nature ‘as 
will entitle the court to restrain the possessor of the legal right 
from exercising it, but, in my judgment nothing short, of this 
will do.” 

The third condition mentioned in the above PN must 
however be understood as subject to exceptions as Mr. Justice 
Story states.in his Equity J urisprudence, Second English Edition, 
S. 887.“ there are indeed; cases where even ignorance of title will 
not excuse a party : for, ifthe actually misleads the purchaser by his 
own representations, although Tansah, the maxim is probably 








1. (1887) 35 Ch. D.681."- `’ < 9, + (1880) 15 Oh, D. 96 at p. 105, 
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applied’ to him, that, where one ‘of the two innocent persons 
must suffer, he shall suffer who, by his own acts occasioned’ the- 


confidente and’ the loss. That is also the efect of S. 115 -ot the- 


Evidence Act as interpretei by the Judicial Committee in. Sarat 
Chunder Dey v. Gopal Chunder Laha 1. The existence of estop- 
pel does; not’ depend on the motive or the knowledge of the matter 
on thé part of the person mvking the representation. It is not 
essential that the intention of the person whose declaration, act or 
omission has induced another to act or to abstain from acting 
should have been fraudulent or that he shall not have been under 
a mistake or mis- apprehension. 


No doubt as observed by Lord Selbourne, the ~ odite of 
estoppel by representation is applicable only to representation as 
to some state of facts alleged to be at the time actually in existence 
and not to promises de’ futuro which if binding at all must 
be binding as contracts. But representation as to the legal 
act of a party being valid as was the case in Sarat 
Chunder Dey v. Gopal Chunder Laha }, is within the mean- 
ing of S. 115 of the Evidence Act and, in the present | case 
the conduct of the appellants in obtaining from the respondents 
Rs. 525 on account of this land while construction of the building 
was in progress amounted to a representation that the transaction 
of exchange was valid and the respondents were actively encout- 
aged thereby to go on spending money on the faith of the represen- 
tation. - This at least is sufficient to esiop the appellants from 
contending that the title dil nos pass to the respondents even if no 
estoppel arose from what had happened previously. : 


The recognition of equities arising from the conduct of parties 
is not confined to transactions with respect to land as held by 
Kay, J, in McManus v. Cooke 2? and as will aso be seen from 
Inre Wilson 3, and the cases cited there by Horridge, J. In 


In re Wilson 3, the question was as to the effect of actings on a 
deed of arrangement admittedly void for want of registration and 


an observation of ‘Hooym m, J. whish hal the approve: of Lord , 


Esher, M. R. is quoted: “ A min csnnot suy at one time that the 
transaction 1s valid and thereby obtain the advinirge to. which 
he could only be entitled on the footing that.it is valid and at 
another time siy it is void for the purpose of securing some 
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Ramanathan further advantage.” Horridge, J. on the authority of. that and. 


pey other cases held that the appellant could not rely upon the invalid- 
Ranga ity of the deed of arrangement observing “The view that I 
Chetty. have taken does not make the registration of the deed good but: 
Abdur prevents the appellant from relying on its invalidity.” 

Rahim, J, The Indian cases before Kurri Veerareddi v. Kurri Bapi- 


reddi 1, as reviewed there, show a conflict of decisions and it is 
unnecessary to discuss them again. The ruling in the Full 
Bench case has been followed in Narasimha Raju v: Raghu- 
nadha Raju% In Thirwenkatachariar v. Seshadri Aiyan- 
gar 3, however, the Chief Justice and Srinivasa Aiyangar, JJ., 
held that it did not apply to a suit in which the defendant 
was sought to be ejected by the plaintiffs who had bought 
the land from the owner by a registered sale-deed but with 
notice of a prior contract of sale in favour of the defendants, 
on the ground that the latter obtained a registered conveyance 
afterwards. In neither of these cases, however, the effect of the 
pronouncements of the Judicial Committee was taken into 
consideration. 

The only case brought to our notice in which it was consider- 
ed is Khagendra Nath Chatterjee v. Sonathan Guha 4 and there: 
the learned Judges expressed their dissent from Kurri Veerareddi 
v. Kurri Bapireddi 1 and gave effect to equitable considerations 
arising from the conduct and actings of parties in the light of the 
propositions laid down by the Judicial Committee. , 

Agreeing with the learned Chief Justice, I would dismiss the 
appeal with costs. Zs 

vi As my learned brothers Sadasiva Aiyar and Napier JJ. have taken 
a different view of the case, the order shall be as proposed by them. 

Sadasiva = Sadasiwa Aiyar, J.:—I liad the great advantage, before I 
pert , began to write this judgment of a perusal of the opinion which 

i my brother, Napier, J. has prepared in this case and which he is 
about to deliver. 

‘a I agree with that judgment except on one or two ver y minor 
points which will be mentioned in the course of the following 
judgment of my own. 

The estoppel in Ramsden v. Dyson 5 and MacManus v. Cooke 6 
is based on what is called ‘a duty’ on A the owner of a land to 


t 








1. (1909) I. L. R 29 M. 386, 2, (1915) M. W. N. 819. 
l i 8, (1916) 80 M. D. J. 559. 4. (1915) 200. W. N. 149. 
gS b. (1866) L. R. } B. L. 129. 6. (1887) 35 Ch. D. 681. 
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_ actively assert his title to that land and set up his adverse title 
when he sees B building upon his land, when B was supposing by 
mistake that he (B) was the owner of the land and not A., I am my- 
self (with the greatest respect) inclined to doubt very much whether 
there is any such legal duty upon A’s part to actively correct the 
mistake made by B. Especially where Bs mistake wasa very 
foolish and reckless mistake, why should not B suffer for it? 
However, as my learned brother has pointed out, there is nothing 
to show in the present case that the plaintiff knew his own subsist- 
ing title tothe site when the building in question was being 
raised by the defendant. In Russell v. Watts 1, Cotton, L. J. 
speaks of A letting B “run into a trap” by A’s failure in his duty 
to undeceive B. 


The learned Lord Justice was evidently not satisfied that the 
mere doctrine of estoppel by omission was sufficient to support the 
décisions and attempts to press into service the doctrine of ‘ laying 
traps’ which had been till then utilised only as a part of the law of 
torts. That doctrine of “trap” seems tu have been once pushed too 
far in English Courts (see Crompton, J’s dictum in an old case of 
Gallagher v. Humphrey 2) and I do not feel inclined to introduce 
all the refinements and uncertainties found in the subsequent 
English Case Law on this point into India. Under that doctrine, 


trespassers were sometimes converted into licensees, invitations to. 


trespass by good-natured negligent owners of land were implied on 
most slender grounds and a man was made civilly liable in 
damages to trespassers because he was too indolent to fence his 
lands not even closely bordering on a highway. In short, moral 
and social duties were sought to be converted into legal duties. 
The rather too wide language (if I may say so with respect) used 
by some of the Law Lords in Cooke v. Midland Great Western 
Railway of Ireland 3 was sometimes sought to be availed of for 
even extending the doctrine. In that case, however, there was a 
statutory duty cast upon the Railway Company to fence their land 
and to keep the fencing in proper repair: and we also know that 
Railway Companies guilty of negligence are treated much less 
indulgently in England than in India. In the more recent case 
of Lathamv. Johnson 4 this doctrine of trap has been, however, now 
confined within strict limits. Because some English decisions have 


1. -(1888):25 Ch. D. 559. i 2, (1862) 10 W. R. 664. 
8. L. R. (1909) A. C. 229, . 4, L. R. (1913) 1 K. B, 898, 
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established a legal duty on the negligent owner of the land for-not _ 
looking after it and not preventing the public from trespassing: 
upon it, I am not inclined to hold that Indian Courts ought to create - 
a. legal duty in A the owner of a land to actively take the trouble. 
to warn a reckless person, B, who-chooses to build in A’s landand 
to-impose upon A the disability of losing his right to recover the 
possession of his land from a aaa because he did not give 
the warning. to B. a 

As: regards the ‘cases like Plimmer’ y. The Mayor: of Walling. 
ton 1 and the Attorney General of Southern Nigeria v. Jhon Holt 
and Company 2, these arenot cases where B who built:on’A’s land — 
was ignorant of A’s right. He knew jt full well and yet. built 
upon A’s land believing that A was assenting to such building’and 
would give him (B) a perpetual lease-right (or other similar right), 
A having conducted himself in’ such a manner as to induce B to 
entertain a reasonable belief that A assented to the building. 
These cases also do not apply to the facts of the preseat case, ag the 
defendants did not believe that the plaintiffs continued to be the. 
owners of the plaint site or that the defendants could build only 


‘with the plaintiffs’ implied or express consent and had ‘no power 


to build without such consent. , 


= He did not care for. or - aini plaintiffs’ consent at ally. The 
plaintiffs’ conduct in not objecting had nothing todo with the 


defendants’ activities in the building operations and the defendants 


did not. expect from any such conduct that the plaintiffs as the then. 
owners ‘were going to give the defendants license to build with 
permanent rights over the.site and the building. ITEA 


I am'also of opinion that S. 51 of the- Transfer of ‘Property 
Act indicates that the person “B believing in good faith that-he.is. 
absolutely entitled to property and building on it, cannot be allowed 
to claim larger rights than are mentioned i in that section, namely, 
either to have the value of the improvements made by him esti- 
mated and paid by AC ‘(the evictor) or to require the eyictor 
A to sell his interests in the property at the then market 
value irrespective of the building. I agree with Seshagiri. 
Aiyar, J. that “the option ` ig with A, the person entitled to evict, l 
in this ‘case the plaintiffs., I think ‘the word ‘transferee’ in 
8,51 includes also a transferee “under an invalid transaction. of 
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transfer and the words “the person causing the eviction’` include 
also the transferor under an invalid transaction of transfer. - 


As regards the Privy Council decision in Venkayamma Rao 
v. Appa Rao 1, I am clear thatthe language of their Lordships 


at page 148 clearly implies ‘that their Lordships weré aware that 


the decrée should be strictly‘(a) for execution of a conveyance in 


plaintiff's favour and (b)'for possession of the plaint lands, | 
these being the two reliefs ordinarily claimed and decreéd in’ 
a successful: suit for specific performance of a, contract of 
sale, bút- their Lordships thought that as a Receiver ‘had’ 


been appointed in the suit and such Receiver (as an officer of 


the Court) would act upon their Lordship’s judgment (ashe was’ 
bound to do) without the necessity of the plaintiffs applying for 
execution of the decree the shape of their Lordships’ decree need’ 
“mot include a direction for the execution of a conveyance and that 


the decree for delivery of possession alone “in the terms of the 


contract affirmed” as valid by the Privy Council would be suffi-’ 
cient to give the plaintiff full relief especially in view of the 


declaration of the plaintiff’s title as owner and her being given 
possession through the officer of the Court. Tam unable however 
to agree with the contention of the learned Advocate-General (and 
I regret that on this point I differ from my learned’ brother, 
Napier, J. ) that the contract relied on by the plaintiff i in the above 
Privy Council case is not a contract’ to convey, falling under S. 54 
of the Transfer of Property Act but is governed by S. 9 of that 


Aot, 


I would allow the appeal ‘and pass. an order for return 
of a finding on the issue in terms of the- last paragraph ‘of 
the judgment of Seshagiri Aiyar, J. The parties will bear their 


respective costs throughout. Three months for return of finding 


and ten days for objections. 


Napier, J.:—The question raised in this appeal 1 is, whether in 


the circumstances, the defendant is entitled to resist the suit 


brought by the plaintiff to recover possession of land which, he, 
the défendant received from the plaintiffs in exchange for other 


land, the exchange not having been made in accordance with the: 


provisions of S. 118 of the Transfer of Property Act. The.first 
ground on which the claim is resistel is that of estoppel. Mr. T. 
R. Venkatarama Sastri relies on the fact that one year aftersthe 


1. (1916) 20 M. L. T. 187381 M L-J 5g=89 Mad. 609, 
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exchange purported to have been made and the parties took posses- 

sion of the respective plots, the plaintiff claimed a sum of money 

by way of compensation for the difference in size of the two plots 

and that he received it knowing at the time that the defendant 

was building on the land. He has strenuously urged that this. 
receipt of the money intentionally caused the defendant to believe 

that the property was his. I am however unable to see how this. 
argument arises on the facts. The money was claimed and 

received by the plaintiff in the full belief that he had no longer 

any title to the land which he had parted with and in compensa- 

tion for deficiency in area. It had nothing.to do with the fact 

that the defendant was building and would have been claimed by 

him whether the defendant built or not. It represented nothing 

more than the full completion of the contract to change. It ig 

impossible to argue that the facts of this case can be brought 

within the doctrine of estoppel as laid down in the well known 

case of Wilmot v. Barber 1 where the requirements for estoppel 

by representation under English law are set out and it has 
been expressly held by the Privy Council that S. 115 of the 

Indian Evidence Act reproduces the English law on this point. 

It is however argued that there is a doctrine of equitable estoppel 

which is more favourable to persons in the position of this defend- 

ant. This doctrine is referred to by Lord Justice Bowen in 

Proctor v. Bennis% as the equitable doctrine of acquiescence, 

authority for which is to be found in the case of Ramsden 

v. Dyson 8, It is important to ascertain exactly the limits of this ` 
doctrine as it has been expressly applied to this country by the 
Privy Council in Beni Ram v. Kundan Lal 4. I gather from the 
language used by the learned Chief Justice in this case under 
Appeal that he relies on Ramsden v. Dyson 8, and a laver cage 
MacManus v. Cooke 5. The doctrine in Ramsden v. Dyson 3 ig 
as follows :— 

“Tf a stranger begins to build on my land supposing it to be, 
his own, and I perceiving his mistake, abstain from setting ‘him 
right, and leave him to persevere in his error, a Court of Equity 
will not allow me afterwards to assert my title to the land on which 
he had expended money”. ` “ It considers, that when I saw the 
mistake into which he had fallen, it was in my duty to be active 





1. (1880) 15 Ch. D 96 at p. 105 2, (1887) 36 Ch. D. 740, : 
8. (1866) L. R. 1 B. L. 129 ‘4. (1899) I, L. R. 21 All. 496, - 


5. (1887) 35 Ch. D. 681. 
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and to state my adverse title”. Ii is however clearly stated in a 
"later passage that to raise the equity the real owner should at the 
time know that the land belongs to him (vide page 141). This con- 
dition is insisted on, in Proctor v. Bennis! where Cotton, L. J. 
says that “the party who has suffered, should have been acting in 
ignorance of the title of thé other man and that the other man 
should have known that ignorance and not mentioned his own 
title,” and Bowen, L. J.says, “in order to make out such acquies- 
cence it is necessary for them to establish that the plaintiff stood 
by and knowingly allowed the defendant to proceed and to expend 
money in ignorance of the fact that he, that is, the person setting 


up his claim, had rights and meant to assert such tights.” Iman - 


earlier case, Russell v. Watts 2 the same learned Lord Justice 


Cotton, L. J. states as follows :— “The knowledge by A. of B’s mis- | 


take imposes on A the duty to undeceive him, if he knows facts 
which are unknown to the other persons and does not inform 
. them about it but lies by and lets them run into a trap.”, The 
whole subject is considered in White and Tudor’s Leading Cases 
in Equity under the heading “ Equitable Estoppel”” where a large 
number of cases are collected and the proposition is thus stated 
by the learned editor’ from the language of the Court of Appeal in- 
a case in 8 Chancery Division 314 :—“ If a person having a right 
and seeing another committing an act infringing upon that right 
stands by in such a manner as really to induce the person com- 
mitting the act to believe that he assents to its being committed,. 
he cannot afterwards be heard to complain of the act.” The pro- 
position put in this form seems rather to narrow the doctrine as 
enunciated in some of the cases; but it is clear that the essence of 
the doctrine of estoppel by acquiescence is that the acquiescerice 
should occur in a party who knows that his right is being infring- 
ed. It may be that this goes’a little beyond the doctrine laid 
down in Wilimot v. Barber, 2 where estoppel requires that the 
possessor of the legal right must have encouraged the plaintiff in: 
his exponditure of the money and it is possible that it also goes 
beyond the doctrine as stated in S. 115 of the Evidence Act; but 
whether this be so or not, it is clear that the facts of this case do 
not come within the doctrine, for there is no evidence that at the 
time the defendant was expending his money, the plaintiff knew 
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that the-excliange was bad in law by reason of the want’ of ‘regis- 
tration! : With the greatest deference therefore to the- learned © 
Chief Justice, I cannot think that this-defence can prevail. 
'- The next point argued by Mr. T. R. Venkatrama Sastry was 
that a license by-the plaintiff to the defendant must be implied 
and'reliance js placed on two-cases, Plimmer v. The Mayor of Well- 
ington 1 and Attorney-General -cf - Southern Nigeria v. John 
Holt and Company *. but in both those cases the Crown being 
naturally the owner of the foreshore knew that the land on which 
the other parties were building was the property of the Crown and 
the cases come within the doctrine above stated. It is impossible 


. to say that a person can give another, license to build on his land 
“when he does not know that the land belongs to him. 


~."' The next point taken:for the respondents is that there having 


. been part performance of the exchange, the law will treat it as 


complete although ` admittedly there is no valid exchange under 
the ` Transfer of Property‘ Act. The authorities relied on for ` 
this proposition are two recent cases in the Privy Council 
Mahomed Musa v. Aghore Kumar Ganguli 3 and Venkayamma 
Rao v. Appa Rao 4. Before examining these cases it is advisable 
to understand how the law has been regarded in this country, 

-- “The language of the Transfer of Property Act admits of no 
misconstruction. 9. 54—“ Sale isa transfer of ownership,” etc 

‘Such transfer in the case of tangible immoveable property of the 
value of Rs. 100 can be made only by a registered instrument.” 
In the case of tangible immoveable property of a value less than’ 
Rs. 100 such transfer may be made either by a registered in- 
strument or by delivery of the property.” It has definitely been 
laid down by a Full Bench of this Court that the words “can be 
made only’ y” make it impossible for any person to acquire title to 
properly of that description by transfer “inter partes? otherwise 
than, by a registered instrument. Vide Kurri Veerareddi v. Kurri 
Bapireddi 5 where the whole question was exhaustively considered. 
The learned Chief Justice points out how important it is from the - 


. point of view of public poliéy to ‘maintain the requirements of 


registration and‘how dangerous it is to allow cases of hardship to , 
affect- these requirements and thus itiduce as sapeken of uncertaint by 





1. (1884) L. R. 9'A. G. 699 0 7 2. L.R. (1915) A O. 599. 
_ (2914) I.L B.. 42 O. 801=28 M. L. J. 548. 4. 1916) I. L, R89 M. 509 
6. GIL RN, 386. ; 
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and give opportunities for claims to be founded on perjured evi- 
dence. Subramania Aiyar, J. quotes some very strong observations 
by the House of Lords on the danger of modifying imperative 
statutory provisions on the. ground of equity from Young and Co. 
v. Mayor and Corporation of Royal Leamington Spat from which 


I extract the following :—“It is however. for the legislature to 
determine whether the benefits derived by enforcing a general. 


rule are or are not too dearly purchased by occasional hardships. A 
Court of Law has only to inquire what has the legislature thought 
fit to enact.” Bearing in mind thatit has been the effort of the 


legislature of this country to codify the law so as to make it easily- 


applicable by Judges of inferior courts not so highly trained as 
those in Courts in’ England, I have no doubt- that this is the true 
principle to apply in ascertaining the law of this country. We 


have not here as there has been in England an equity jurisdiction, 


“that has grown up side by side with the common law of the 
country, and I think that we should refrain from engrafting equi- 
table doctrines on the plain words of our Codes.. This is. the view 
that I have expressed in other cases and it is founded on decisions 
of their Lordships of the Privy Council in several cases. But it is 
said that we have no alternative since the two decisions above 
referred to. Before dealing with the observations ofthe Board relied 
on, it is advisable to ascertain exactly what was decided in each 
case. In Mahomed Musa v. Aghore Kumar Ganguli 2, the suit 
was to redeem two mortgages, dated the 22nd July 1848 and the 
4th April 1871. The defendants pleaded that in 1873 a suit to 
enforce the latter agreement was brought-by the mortgagee and 
settled by a compromise under which the mortgage debts were to 
be paid off and the property to be divided. into specific shares,. the 
mortgagor to convey those shares to the parties respectively entitled, 
and that a decree was made by the Court that the suit be decided 
in pursuance of the terms of the compromise and be struck off 
from the list. No conveyance was executed by the mortgagor nor 
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was the agreement registered ; but it was acted upon and carried | 


out by all the parties and their successors in title upto the date of 
the suit as if the conveyance has in fact been ‘made. . The High 
Court of Calcutta "held that the mortgages of 1848 and 1871 were 
extinguished by the compromise and that therefore the . right to 
redeem was lost. The Privy Council accepting the view of the 
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facts taken by the learned Judges “concurred with the legal result 
arrived at.” That is the actual decision. Their Lordships say on 


“page. 815, “the point which is made against giving effect to this 


compromise is that a conveyance was not made. This is true: but 
no written conveyance by law of India was at the date of that 
transaction necessary, the, Transfer of Property Act not -having 
been passed until the year 1882.” The judgment of the High 
Court is not reported, but it is clear from the arguments: that the 
Court relied on the fact that at the date of the compromise agree- 


‘ment, registration of such an agreement was optional under 8. 18 


of the Registration Act IX of : 1871 and held that oral evidence 


. was admissible to prove that the equity of redemption was released. 


by the mortgagor. ` It cannot be argued that the actual decision 
in'the case’ is any authority for the proposition’ that the require- 
ments of the Transfer of Property Act can be ignored: but it is — 
suggested that the obiter dicta of the Board carry the case a great 
deal further. Dealing with these dicta with the very greatest 
respect as I am bound to do, I think it proper to- apply the rule 
laid down by Lord Halsbury in Quinn v. Leathem } in.discussing 
the decision in Allen v. Flood ?. “ There are two observations of a 
general character which-I wish to make and one is to repeat what 
I have very often said before, that every judgment must be read as 
applicable to the particular: facts”proved or assumed. to ‘be proved 
since the generality of the expressions. which. may be found there, 
are not intended to be expositions of the. whole law ‘but governed 
and qualified by the particular facts of .thecase in which such 
expressions are to be found.” Applying this principle of construc- 
tion of judgments, I feel myself entitled to say that. general. expres- 
sions as to the effect of equity or statutory requirements must be 
confined to the statute under consideration, and secondly, that 


‘where, as in that case no statutory requirement'-was violated, 


general expressions of the effect of equity. on the acts of the parties 
are no authority for ignoring statutory requirements.. That. the 


‘acts of the parties or their intended acts were alone..under consi- 
‘deration is clear from the language used on page 150, “but even 


if a transfer in writing had from a conveyancing point of. view 


been omitted or if some other formal ‘defect had occurred, their 
-Liordships are of opinon that this would have been unavailing to 


the appellants in the attempt made in the present suit to redeem 





1.: (1901) L..R. A. O. 495, 2. (1893)A.0 L, 
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the ńiortgages, for the points against opening up ‘the transactions 
‘are manifold and in their Lordships’ ‘opinion conclusive.” The 


compromise has'been acted upon .by all the pare to it and by- 


-their successors'in title “from. that. date to this.” It isto my 
mind perfectly clear that their Lordships are here referring to the 
failure by the mortgagor to execute a conveyance in accordance 
with this agreement and’ not with any reference to statutory 
requirement of a conveyance which as their Lordships 
have pointed out in the previous sentence did not at. that 
time exist. It .is with reference to this state of affairs that 
their ‘Lordships apply. the case of Maddison .v. Alderson 1 
and the language of Professor Bell in his Principles, Section 26, 
and therefore when their Lordships in the next words say that 
“they do not think there is anything in the law of India inconsis- 
tent with it‘but that on the contrary these laws follow the same 
ru'e” this dictum has reference to the effect of long continued 
acts of parties in rendering unnecessary a conveyance which was 
required by the terms of the ‘agreement, and not to the effect: of 
such ‘acts on statutory requirements. I will now deal with 

` Venkayyanma Rao v. Appa.Rao 2. The facts are as follows :— 

The suit was brought by a lady for a declaration that she was 
entitled to a certain village for possession.. She based her case on 
an alleged contract with the last holder and on a. subsequent oral 
bequest to her. The District J udge held that the village bad been 
purchased under the alleged contract and.had been held in trust 
for the appellant. He also upheld the oral devise. The High 
Court found neither contract nor devise proved and dismissed the 
suit (except against a party who had not appealed). Before the 
Privy Cuuncil- it was contended that there was a valid contract 
which could be enforced by specific . performance. It was not 
contended that anything had occurred which operated as a transfer. 
The contract as found by the Board was as follows: The deceased 
lady -had induced the plaintiff, her niece, to live with her by 
promises of a general character and had actually conveyed . to her 
two small properties which she purchased. ‘In 1893 she purchased 
the suit village. She made no concealment that she had done it 
for the plaintiff but she refused permission for the ‘title being 
taken in the plaintiff’s-name. A-quarrel arose and the plaintiff 


and her husband left the deceased. Then the deceased wrote a, 





1, (1888) L. R. 8'A. 0. 467. 2, (1916) I. L,.R 89M, 6509, 
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letter which the Privy Council held to be a promise. By the 
letter she undertook to convey the property tothe plaintiff on her 


`` death. The plaintiff returned to live with the deceased and their 
: Lordships held that constituted acceptance of the promise and consi- 
‘ deration for a good contract (vide page 144). Having found the con- 


tract their Lordships say that the citation of Maddison v. Alderson 1 


‘and Maunsell v. Hedges 2is beside the mark. “The true issue 


is a contract proved? Had a contract been proved in either of the 
examples cited there is nothing to suggest that the law. would have 


refused to give effect to it by way of specific performance.” Their 


‘Lordships then go on to consider the facts on a narrower basis. 


“Suppose the proof of acceptance in terms'’by the Rani was 


considered to be defective what is the situation in view of. the 
actings of the plaintiff” and continue “ their acting took place on 
the footing of a proposal so made and were known by Papamma 
to have taken place on that footing. In these circumstances the 
objection that the contract was inchoate or incomplete cannot be 
maintained.” For this- proposition their Lordships referred to 
Maddison v. Alderson 1 and the case in Mahomed Musa v. Aghore _ 
Kumar Ganguli 3 and say that the power of resiling is barred by 
the ret interventus excluding the plea of locus penetentiae, and once 
more their Lordships say that there is nothing in the law of India 
inconsistent with it. With great respect to my learned brother 
who takes a different view, I am atb a loss to understand what 
bearing this latter observation has on the supposed efficacy of part 
performance to effect a transfer of immoveable property contrary 
to the Transfer of Property Act. If any Actis referred to, it can 
only be the Contract Act or the Specific Relief Act for the exis- 
tence of a valid and enforceable contract was the sole question 
under consideration, and if I may say so with respect, neither do I 
know anything in either Act which would prevent a Court finding 
a contract proved in the circumstances suggested by their Lord- 
ships. Neither the decision nor the dicta, nor indeed the argu- 
ment of counsel had anything whatever to do with part perfor- 
mance operating as transfer. An argument is however founded 
on the form of the decree in that case, it being a direction to the 
Receiver to put the plaintiff in possession. Their Lordships -say 
that the fact there is a receiver saves any complexity in carrying 
out the judgment. The paani had, on the footing of a contract 


1. (1888) L. R. 8 A. 0. 467. | (1854) 4 H. L. C. 1089=10 F. R. 769. 
ih 3. aui L R. 42 Qal. 801. 
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‘and an oral devise, asked for a declaration of title and posses- 
sion. Undoubtedly, if the oral .devise was proved, there would 
have:been a valid transfer and the decree asked for would have 

- been proper. Counsel before the Privy Council however based 

. his-case on contract only and asked for specific performance. The 

-Privy Council found the contract proved and did not deal with 

- the devise, so, naturally did not give a. declaration of title. The 
only question is why did not the Board put its decree for specific 


performance in the form of a direction to the Receiver to convey ?' 


‘The report is silent on this matter but I am inclined to think that 
the suggestion of the learned Advocate-General is the true expla- 
‘nation. He points out that the transaction is not a sale because 
' “there was no-price, and nat a gift because there was consideration, 
and clearly not an exchange; so none of 8s. 54, 123 or 118 of the 
Transfer of Property Act applies with the result that S. 9 applies 
and the transfer can be made without writing. The simplest form 
of transfer is by putting a person: in possession. Vide S. 54 of 
the Transfer of Property Act. No registered instrument was 
necessary and it follows therefore that the form of the decree in 
this case does not give any assistance to the doctrines sought to be 
established. I would like also to point out’ that the application of 
the doctiine of part performance in England, and the use sought 
to be made of it in this ‘cuse are not in part materia. In England 
it belongs to the sphere of contract and operates, where applicable, 
to allow a party to prove a contract in an action in spite of a 
statutory prohibition. Here there is no contract part performed, 
The contract is exécuted. What is sought is to make total per- 
formance of an executed contract operate to create legal rights in 
violation of a statute. Even if there had only been part perfor- 
mance by one party there would have been no’ statutory difficulty 
in getting a decree for specific performance for there is no statutory 


provision in the Transfer of Property Act or the Contract Act ` 


requiring the contract to be proved by writing. There is therefore 
no room for the application of the English doctrine of part-perfor- 
mance in this country. What the respondents are really seeking 
to do is to apply another entirely different equitable rule inherited 
from the Courts of Chancery, “ Equity will treat that as done 
which ought to be done” and to apply it against the statute. For 
the above reasons, I am clear that nothing in either of the two 
cases relied on has any bearing om the point and that the authority 
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of the decision of the Full Bench in Kurri Veerareddi v. Kurri 


Bapireddi.1, remains unshaken. I would add that apart from 
principle and authority I should find great difficulty in accépting 
the statute where it indicates that placing in possession will not be 


a valid transfer, and ignoring it where it uses the definite words “a 
transfer of ownership can be made only-by a registered instru- 
ment.” ‘We are next asked to make a decree for specific perfor- 
mance. I have the greatest difficulty in seeing how such a decree 


' can be given to a defendant (vide obs2rvatiors of ‘Subramania 


Aiyar, J. in Kurri Veerareddi v. Kurri Bapireddi }) and I am 
clear that we cannot do it in this case when the defendant did not 
ask for it in his written statement, and no issue was settled on 
the point. I therefore express no opinion on. the questions” 
whether Exhibit B.can be used. to prove an agreement for what 
agreement would be proved by it. The sole question that remins 
is whether the defendant is entitled to the benefit of 9. 51-of the 
Transfer of Property Act or the principle underlying it. In my 
opinion a wide meaning must be given to the word “transferee ” 
in this section and it should reid as including a person to*whom 
land purported to be transferred. The provision in the Mesne 
Profits and Improvements Aci XI of 1835, which is still in force . 


‘in India where Engiish law is applicable is “ If any person ‘shall 


erect any building etc, upon any lands held by him bona fide in 
the belief that he had an estate in fee-simple etc., “and such 
person be evicted by any person having a better title, ” and the 
rest of the section is reproduced in 8.51 of the Transfer of 


‘Property Act. It has been held in Ramalinga v. Samiappa 2, 2 


that S. 51 only declared the: pre-existing law on the subject and 
there i is no doubt that the Act of 1855 embodied the English law. 
I would therefore adopt the. course suggested by Seshagiri Aiyar, J. 
and call for a finding on the 4th issue. I agree with Sadasiva 


- Aiyar, J. as to costs. 


In compliance with the order contained in the above judgment, 
the lower court returned a finding that the plaintiffs were liable 
to pay to the defendants compensation to the extent of Rs. 5,795, 
on account of the damage that was likely to accrue to the defen- . 
dants, by the severance of the structure.on the site in EDANE 

The Court delivered the following 

Jadgment :—We think that Rs. 8, 505 will be a suts ert 
compensation in the circumstances of the case on the basis on 


t.. (1904) I. L. R. 29. M. 886.” ` 2. (1889) I, L. R, 18 M. 15. 
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which the amount is calculated in paragraph 12 of the Subordinate 
Judge's finding. The decree will be modified accordingly. The 
mandatory injunction will not be issued until this amount-has 
been deposited in Court. .The money will be deposited by the 
plaintiffs within a fortnight of the re-opening of the Court and the 
defendants will remove so much. of the building as stands on the 
land of the plaintiffs, within two months from the date of the 
deposit. There will be no order as to costs. 


A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR JOHN p WALLIS, Chief Justice AND MR. 
Justice BURN. 


V. Navaneetha Krishna Thevar ... Appellant® in the appeal and 


petitioner in the petition 


v. Mee 7 - (28rd Defendant) 
Ramasami Pandia Thalavar and Respondents in both the ap- 
others. peal ‘and the petition. 


us (Plaintiff and Defendants 
es f Nos. 1, 3 to 9, 11, 13 to 22 


and 27 to 81). 

Madras Court of Wards Act (I of 1902), S. 35—Court of Wards—Powers of 
alienation over estate—Ward having only limited right under Hindu Law—Effect 
—Hindu Law—W idow— Alienation — Conversion of rent payable in kind into 
money rent—Validity—Reversioner—Suit for declaration of roversionary right— 
Maintainabditity —Conditions— Bvide có Act, S 35—Copies of actual letters made 
in registers of official correspondence kept for reference and a se aks 
—Probative value of. : 

The power to sell, mortg ge or lease given t the Court of Wards by 8. 35 
of tha Court of Wards ¿Actis in terms absolute and is not governed by the res- 
triction in the later part of the section: ‘The Court of ‘Wards superintending the 
estate ol a ward under the Act is not, as regards its powers of alienation -over 
the estute, subject to the same restrictions to, which the ward is under the Hindu 
Law subjact. The word “ property under its superintendence’? in S. 85 means 
the moveable and immoveable property itself and not the particular interest’ of 
the ward as widow. i 

-Where the Court of Wards entered into compromises by. which on payment 
of rents reserved the tenants were allowed permanent rights of occupancy at fixed 
rents, held that, assuming ‘that the transactions amounted to sales, of the kudi- 
varam or occupancy right, the alienations, were covered by the first part of S. 35 
and that in any case they were covered by and were also within the powers 
conferred by the second part. 

The conversion of rents payable in kind info money rents is within the 
powers of a limited owner such as a widow. 


s 








* A. No. 880 of 191tand © >` 24th November, 1916. 
O. M. P. No. 845 of 1915, A. S. No. 881 and 425 9f 1914, : 
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Reversioners are not entitled to sue for a declaration that they ara the next 
reversioners unless the decision of that question is incidental to tha grant of 
some other relief to which they may be entitled. 

Janaki Ammal v. Narayanasami Aiyar 1, followed. 

Copies of actual letters made in registers of official correspondence kept for 
reference and record are admissible under S. 85 of the Evidence Act ag reports and 
records of acts done by publio officers in the course of their official duty and of . 
statements made to them. They are entitled to great consideration in so far as 
they supply information of material facts and also in so far as they are relevant 


to the conduct and acts of the parties in relation to the proceedings of Government 
founded on them. i 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in Original Suit No. 26 of 1912. 

Appeal transferred to the file of the High Court from that 
of the District Court of Tinnevelly where it was numbered as 
Appeal Suit No. 477 of 1914 against the decree of the Court of 
the Subordinate Judge of Tinnevelly in Original Suit No.63 of 1911 
transferred from the file of thè Court of the District Munsif of 
Ambasamudram where it was numbered as O. S. No. 381 of 1909. 


` T. R. Ramachandra Aiyar, T. R. Venkatarama Sastri and 
S. Visvanatha Aiyar for the Appellant. 


The Hon'ble the Advocate General (S. Srinivasa Aiyangar), 
Nugent Grant, M. D. Devadoss, S. Ramaswami Aiyar and 
K. Raja Aiyar for the Respondents. i 


The Court delivered the following 

Judgments :—Wallis, C. J. :—Appeal No. 380 of 1914 is an 
appeal from the judgment of the Subordinate J udge of Tinnevelly 
in Original Suit No. 80 of 1911 a suit brought by Ramasami 
Pandia Thalavar claiming to be the nearest reversioner of the last 
Zamindar of Uttumalai to declare that certain alienations made 
by the Court of Wards during their management of the estate on 
behalf of the widow of the late Zamindar, Ranee Meenakshi Sun- 
dara Nachiar, now an incapacitated proprietor under Madras Act 
I of 1902, are not binding on the estate. Under that Act, as 
amended, suits by and against a ward are to be in the name of 
the ward but the conduct of the suit is with the manager appoint- 
ed by the Court of Wards acting as guardian ad litem. Defen- 
dants Nos. 2 to 22 are alienees and persons claiming under them. 
Defendant No. 23 denies the plaintiffs pedigree and claims to be 
the next reversioner, and has brought a similar suit (Original Suit 
No. 26 of 1912) to declare the alienations of the properties men- 


- tioned in schedules 5 and 6 of the plaint in Original Suit No. 30 
` of 1911 invalid. He was added as a party to this suit ‘together 
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with defendants Nos. 24 to.31 whoclaim to, be remote reversioners 
and support him. The plaintiff has also brought other - suits in 
the Court of the District Munsif of Ambasamudram - (Original 
Suits Nos: 380 to-382 of 1909) to question an alleged alienation 
made’ by the 1st defendant whilst in management in 1901, and 
these suits have been transferred to the Subordinate Judge’s 
Court of Tinnevelly and tried along with-the principal suit (Ori- 
ginal Suit No. 30 of 1911) and are now the subject of appeals before 
us (Appeals Nos. 846 to- 351 of 1915). Though this and the 


connected suits have been brought for a declaration that certain , 


alienations are not binding beyond the life of the 1st defendant, 
there can be little doubt that the main object of the plaintiffs in 
the suits was to assert their respective titles as next reversioners 
to the estate on the death of the 1st defendant. The relationship 
of the 23rd defendant is admitted, and though the Subordinate 
Judge found against his reversionary right, it is now. admitted 
that his judgment on that point cannot be supported. The rela- 
tionship set up by the plaintiff in the present suit is ‘strongly 
contested both by. the Court of Wards on behalf of the Ist defen- 
dant and by the 23rd defendant, and was the main question 
fought in the Court below. The Subordinate J udge has found that 
the plaintiff’s case is. true and that he is the son-of Gnanapurani . 
Nachiar, the legitimate daughter of the Zamindar who died in 
1850 and of his 2nd wife Gomathimuthu Nachiar who according 
to the plaintiff's case. was the daughter of one Maruthappa 
Thevar and was married by the Zamindar Navaneetha Krishna 
Maruthappa Thevar as his 2nd wife between the years 1841 and 
1845, and that-Gnanapurani’s mother. was not, as contended b 
the defendants, a dancing girl named Kuppi who was living 
the Zamindar as his concubine when she gave birth to G 
rani. He has also held the alienations questioned to be j 
has given the plaintiff a declaration to that effect. 
on the latter point is supported by the 23rd 
defendants but Mr. Nugent Grant instructed by 
the Court of Wards who is the guardian ad ly 
dant has appealed against this part of the d 
tended that the alienations cannot be ques 
that the suit should be dismissed witho 
the rival reversioners.- 
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The alienations questioned in the main suit were made by 
the Court of Wards whilst in superintendence of the estate pur- 
porting to act under the statutory powers given them by §.-35 of 
the Act. “In 1899 the old Court of Wards Regulation V of 1802 
was amended by the insertion of a general chapter intended to 
enable the Court to take encumbered estates under its management 
and clear them from encumbrances, and in 1902 the Regulation was 
repealed by Madras Act I of 1902 which re-enacted the provisions 
of the Act of 1899 and introduced other changes. S. 35 of the 
Act .is in the following terms: “The Court may mortgage or 
sell the whole or any part of any property under its superintend- 
ence and may give leases or farms of the whole or any part of 
such property for such terms as it thinks fit, and may make 
remissions of rent or other dues, and may generally pass such 
orders: and do such acts not inconsistent with the provisions of 
this or any other Act for the time being in force as it may 
judge to be for the advantage of the ward or for the benefit of the 
property.” - The Subordinate Judge has held that this only 
enables the Court to sell or mortgage the particular interest of the 
ward in the property under superintendence unless there are 
circumstances which would justify the ward himself if sut juris 
in selling outright. Under the Act, the ward is not necessarily a 
full owner and may be, as here, a widow, or the owner of an 
impartible estate with limited powers of alienation under the 
Madras’ Impartible Estates’ Act, 1904, which continued in 
substance the provisions of the temporary Act passed at the same 
time as the Court of Wards Act in 1902, or the property may be 
owned as joint family property by several-minors in which case 
e senior if of age would only have a limited right of sale. In 
aratively few cases under superintendence in this Presidency 
the ward if swt jurts be full owner with power to sell 
The power to sell, mortgage or lease is in terms 
is not governed by the restriction in the later part 
pointed out in Mohsan Shah v. Mahbub Ilahi 1; 
Court cannot sell outright where the ward has 
| unless there are circumstances which would 
self in selling under the Hindu law is to 

the words which are not there and to 
e exercise of powers which are conferred 
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upon it as incidental to its right of ‘management for the benefit of 
the-Estate, that is of the ward and those who come after him. The 
word property under its superintendence means, in-my opinion, the 
moveable and immoveable property itself and not the particular 
interest of the ward as widow. Further, if the word property be 
construed as confined to the limited interest of the ward, it will 
be necessary to look elsewhere for the Court’s power to sell and 


mortgage outright in cases where the Hindu Law -allows it, — 


Powers of selling, mortgaging and leasing are often conferred on 
trustees and others as incidental to powers of management, the 
proceeds being held by them as part of the estate, and I see no 
reason why the section should not be construed as conferring such 
power upon the Court. To enable it to extricate encumbered 
estates from difficulties, the legislature in other sections has gone 
the length of enabling it to oust mortgagees in possession from 
management of the property under mortgage to them and take 
over the management. Sales or mortgages of life interests are 
always highly speculative and unsatisfactory transactions, and 
were not, in my opinion, the transactions which the section was 
enacted to validate. It seems to me that the intention was to 
enable the Court of Wards to give a statutory title free from the 
risk of law suits by subsequent heirs etc., and so to enable it to 
realise the best price for the estate. The decision by their Lord- 
ships of the Judicial Committee in. Muhammad Mumtaz Alikhan 


v. Farhat ‘Alikhan 1, did not relate toa sale or mortgage but to — 


a transaction which their Lordships held to be a voluntary aliena- 
tion not warranted by the latter part of the section which was 
nearly i in the same terms as the present section. 4 

As regards the lagon alienations in the plaintiff's schedule, 
that referred to in the sixth schedule was of one’ of two bungalows 
possessed by the estate at a watering place called Courtallum. No 
tenants were to be obtained, it was falling into decay, and the 
fact that a ruined Zemindar had been allowed to live there by the 
late Zemindar and had been buried‘in the compound was against 
its letting well. I think that the widow herself would have been 
justified in selling under these circumstances. The property 
comprised in the 6th schedule is only 1°7 acres. _ Both these sales 
were, in my opinion, within the powers of the Court. 
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Navaneetha 
Krishna 
Thevar 

Y. 


- Ramasami 


Pandia 
Thalavar, 


Wallis, 0. J, 


Navanatha’ = 
Krishna :- 


They 'r 
ue 
Namuasami 


Pandu”: 
Thalavar - 


Wallis, €. J. 


982 . HB MADRAS LAW JOURNAL REPORTS, [VOL. XXXMI _- 


The alienations complained of -in schedules 1 to 4 were in 
respect of certain pannat lands in which there was.admittedly no: 
occupancy right; The tenants who held on leases for.fixed terms 
set up that, in consideration of their having’ reclaimed the lands, - ' 
the late Zamindar had promised to grant them permanent leases 
on favourable terms and that the promise had been confirmed by 
his widow in September 1891, whilst in charge of the estate on 


` behalf of her minor son. The Court of Wards.contested that 


claim but later on entered into compromises by which on payment 
of Rs. 160 per kotta of land the tenants were allowed permanent 
rights of occupancy at a fixed rent. The result was to settle the 
litigation and to raise money for the satisfaction of the debts 
incurred during the life of the late Zamindar. The Subordinate 


.Judge is wrong in saying that such debts were binding only if 


incurred for necessary purposes. The Madras Impartible Estates 
Act, 1902, did not affect debts already incurred. The estate 
which has been included in the Impartible Estates Act was 
presumably impartible, and under the decisions of the Privy 
Council was alienable by the holder for the time being prior to 


the passing of the Act of 1902. Assuming that this transaction - .. 


amounted to sale of the kudiwaram or occupancy right, I think 
the alienation was covered by the first part of S. 35, and that 
in any case it was covered by and was also within the powers 
conferred by the second ‘part. As regards the rates reserved, it 
is not shown that they were inadequate, regard being had to the 
premium paid. The other alienations complained of were made by 
the widow herself and are the subject of the three suits instituted 
in the District Munsif’s Court of Ambasamudram and transferred 
to the Subordinate Judge’s Court of Tinnevelly and tried along 
with the other suits, and of separate appeals. The complaint is 
that the lst defendant granted the tenants permanent leases and 
converted the waram rents into fixed money rents. The objection 


‘that the 1st defendant granted permanent leases is unsustainable, as 


it is well settled that even before the passing of the Madras Estates , 
Land Act of 1908 there was a presumption in this Presidenc y that 
ordinary ryots, such as these, had permanent occupancy rights in 


. the holdings, and it would have been hopeless to contest it. The 


conversion of rents payable in kind into money rents is, I think, l 
within the powers of a limited owner, such asa widow. Ina 


-good year, rents payable in kind may produce more, but in a bad 
l year they may bring in nothing; and as iş well known by every 


r 
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one at all acquainted with the subject there are great difficulties Navaneetha! 


in' the way of the due realization of the land-holder’s-share . under since f 
the waram system. These and other reasons have induced the om 
legislature now to give either party a right to sue for a commuta- Pandia 


tion of: waram into money rents. In the present case, the  Thalavan’: 


Subordinate Judge has not found, and it is not shown, that the Wallis, C. J 
rate of commutation was unfair, and in these circumstances, I do 
not think, the plaintiff was justified in coming to court and asking. 
for a declaration as to these items. It is therefore unnecessary to 
consider the other’ points raised by Mr. Ng Grant in this 
connection. . 

The regult is that the plaintiffs in these suits have pol made 
out their right to declarations that any of the alienations com- 
plained of are not binding on the Estate. It is well settled by a 
long catena of cases ending with the recent: decision of the Privy 
Council in Janaki Ammal v. Narayanasami Atyar 1, that the- 
reversioners are not entitled to sue for a declaration that they are 
the next ‘reversioners unless the decision of that question is 
incidental tò the grant of some other relief to which they may be 
entitled. It follows that the only course open to us is to allow all, 
the appeals, reverse the decrees of the lower om and dismiss the a 
suits. s ; 

As however the“case may not stop here, we think it ak 
to-allow the petitioners in Civil Miscellaneous Petitions Nos. 845 
and 1655 of 1915 and 2996 of 1916 for the admission of certain 
documents rejected by the Subordinate Judge, namely, (1) the 
decree of the Zillah Court of Tinnevelly, dated 31st May 1859 in 
Original Suit No. 4 of 1859, (2) the Takid of the Collector to the 
Muzumdar on the death of the Rajah in 1850; (8) the reply of the 

_Muzumdar, and (4) the Collector’s Takid in 1853 on the com- 
plaint of the Zemindax’s widow as to the conduct of Maruthappa 
Thevar who according to the plaintiff’s case was the father of 
Gnanapurani’s mother. They will accordingly be marked as 
Exhibits XXXIV, XXXV, XXXVI and XXXVII respectively 
and incorporated in the record. The learned Advocate-General 
did not support the exclusion of the last three on the ground that the 
copies of correspondence kept in the Collector’s and Taluk offices 
were not signed: but contended that they were not admissible 
under S. 35 of the Indian Evidence Act. We think however that 
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copies of actual letters made in registers of official ` correspondence 
kept for reference and record are admissible under S. 35 as reports. 
and records of acts done by public officers in the course of their 
official duty‘and of statements made to them, and that in the words 
of their’ Lordships in Rajah Muttu Ramalinga Setupat v. 
Perianayagam Pillai, 1 they are entitled to great consideration in 
so far as they supply -information of material facts and also in so 
far as they are relevant to the conduct and acts of the parties in 
relation to the proceedings of Government founded upon them. 
Treating this evidence -as admissible, Mr. T. R. Ramachandra 
Aiyar addressed us a very powerful argument in support of the 
appeal of the 23rd defendant. “Putting aside the direct evidence 
of. the alleged marriage in the forties of the last century as interest- 
ed and unreliable, he argued, in the first place, that there was no 
presimption in favour of Gnanapurani’s mother having been a 
legitimate wife rather than a concubine. The Zemindar was an 
elderly man, had a wife living who had borne him issue and in 
whom he reposed great confidence and admittedly had one concu- 
bine already living in the palace. In these circumstances, he went 
go far as to contend that the presumption was even the other way: 
Coming then to the official records of the proceedings of the Court 
of Wards and its subordinates in the exercise of their official and 
statutory duties on the‘death of the Zamindar in 1850 leaving a — 
minor heir, he relied very strongly on the facts that the Muzumdar 
had proceeded to the palace immediately and made inquiries and 
that the Collector had also had an interview with the minor heir and 
the agents of the late Yamindar, and that the Muzumdar had also 
paid a second visit and made certain further inquiries under the 
direction of the Collector, and that not hingwas heard of the Zamin- 
dar having left any second wife, whereas one of the grounds given by 
the Muzumdar in his recommendation that the estate should be 
banded over to the widow was that she was the sole wife of the 
Zamindar, a statement which was further admissible under §. 32 
of the Indian Evidence Actas made by a person having special 
means of knowledge. In any case, these proceedings, he contended 
were clear evidence that Gnanapurani’s mother did not enjoy 
the status of a recognised wife at the death of the Zamindar, and 
he contended that evidence of subsequent treatment relied on by 
the other side might be explained by the admitted relationship and 
the Zamindar’s affection for his paternal sister and was of no avail 
L (1874) I B.1 7. A. 209 at 298, di 
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as evidence of habit and repute. He also drew our attention to, 


the Collector’s order in 1853- excluding Maruthappa who is now 
alleged to have been the second wife’s father from the palace on 
the complaint of the Zamindar’s widow that he was endeavouring 
to entrap the minor into a marriage with one of his girls, and to 


the absence of any reference to the relationship now set up such 
as we should expect to find if Gnanapurani’s mother had 
really been his daughter and the junior widow of the late Zamindar,’ 


He also drew our attention to the pleadings of the same date in 


which the Zamindat’s widow was referred to as the’ heir of the 
late Zamindar without any reference to'a junior widow as evidence’ 


of general reputation. He relied further upon the fact that the 
mother and daughter did not reside in the palace itself but in a 


- thatched outhouse known as the Thottikattu and on the fact that 


the name now claimed for her is nowhere to be found in the 


accounts or conveyances prior. to the death of the Zamindar in. 


1891, whereas on the other hand she is referred;to, never in her 


own name butas the Thottikattu Nachiar or Thottikattu lady. 
years after she had left the palace after her daughter’s marriage. 


and gone to live with her in the residence provided by the Zamin- 
dar at Utiumalai. 

He also relied on the fact-that when the Zamindar purchased 
a village for Gnanapurani in 1885, the sale deed - in her name con. 


tains no reference to her relationship and does not even accord her 


the designation of. Nachiar. On the other hand, the learned Advo- 
cate General on the other side has contended that the very fact 
that the other ‘widow allowed Gnanapurani'’ s mother togo on living 
in the palace after the. Zemindar’s death is strong evidence of habit 


and repute as, if she had not been his lawful wife, she would haye 


been turned out with her child. There is in my opinion no ground 


for this suggestion, and I think. he was. on stronger ground when 


relying on the subsequent treatment of the daughter, her marriage 


to a junior member of the Kadambur Zamindar's family, the’ 


provision made for, her and subsequently for her family who were 


married into respectable families, and akove all, on the correspon: 


dence in which Gnanapurani was addressed’ by the Zemindar ‘as 


‘sister,’ and her mother was addressed as ‘mother’ and ‘my own’ 


mother’, and the Zemindar’s wife referred to the present first de- 


fendant as ‘your daughter-in-law.’ As regards Gnanapurani’s: 
marriage, Mr.T.R, Ramachandra Aiyar contended that her husband- 


had been induced to marry her. in: consideration of the material 


a 


Navaneefha 
Krishna, 
Theyar “ 
‘oo 
Ramasami: 
Pandia , 
Thaleyar. 


Wallia, ( GC. 


' Navineotha 
‘Krishna 
Thevar 
| 
Ramasami 
‘Pandia 
1 Thalavar. 





"Wallis .0:-32 


986 THÉ mabbas Law JOURNAH Reports, [von. xxxiii 


advantages of the connection. He was unable to provide her with 
a home and he and his family lived in the Zemindar’s palace at 


` Uttumalai and in dependence onhim. If Gnanapurani had been 


legitimate, the Zamindar would have found a husband in a position 
to take her to his own home and support her as happened in the ` 
case of the Zemindar’s two sisters who died young without leaving 
issue. The illegitimacy would.have been no obstacle to the. mar- 
nage of her children into good families in this caste of Sudras as 
appeared from the case Pandaiya Telaver v. Puli Telaver 1. He 
also commented on the fact that there had never been any 
separate provision made for the mother as the junior widow of the 
Zamindar, and went into the accounts with a view of showing 
that the treatment of Gnanapurani and her mother and family, 
and the provision made for the marriages in her family were. not 
such as were to be excepted if the plaintiffs case was true... With 
regard tothe provision made forGnanapurani herself and her 
family, I may say that I was not satisfied that there was any:inad- 
equacy on which an inference against plaintiff could be. based.. As, 
regards. the fact that the Zamindar had addressed Gnanapurani as 
his sister und her husband as his brother-in-law, Mr. T. R; Rama- 
chandra Aiyar contended that.under the Hindu Law she was his 
sister, and that in addressing other relations, the Zamindar- had 
ignored the bar of illegitimacy. His letters to the mother were 
more difficult to get over. Andall that can be urged apparently 
is that they were all written in the closing years of the Zamindar’s 
life when he had no near relations except Gnanapurani and her 
family and was disposed to treat her family in all respects. as his 
own. Both parties referred: to the oral evidence, but these were' 
the considerations chiefly ‘relied on. `> I express no opinion as to the 


< proper conclusion to be drawn from them with the assistance. of 


the oral evidence in so far as it may be considered reliable and of 
all the other evidence in the case ; but in the circumstances I have 
thought it better to mention the course of the argument before us, 
more especially as it proceeded upon some evidence which was 
excluded by the Subordinate Judge, and raised considerations very 
inadeguately dealt with by him which will have to be taken into 
account in deciding whether the evidence on record of habit and 
repute taken as a whole, justifies the presumption of a lawful 
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marriage, if it be considered that the direct, evidence of marriage ` 


cannot be acted upon. 


The result will be that Mr. Nugent Grant’s Appeals Nos. 428 
of 1914 and 346 to348 of 1915. will be allowed, the decrees 
appealed from will be reverséd, and the suits dismissed with costs 
throughout of the 1st defendant to be paid by the Ist, respondent. 
Appeal No. 425 of 1914 is also allowed with costs against the 
Ist respondent. In Mr. T. R. Ramachandra Aiyar’s Appeals 
Nos. 380 of 1914 and 349 to 351 of 1915, we reverse the decrees 
appealed from, and dismiss the suits with costs throughout, of the 
Ist defendant to be paid by the plainjiff. His Appeal No. 381 of 
1914 against the decree in Original Suit No. 26 of 1912 dismissing 
his client’s suit must be dismissed with costs of the 1st, 2nd and 
8rd defendants (one set). 


Burn, J.:—I agree with the learned Chief Justice in holding 


that the decree from which Appeal No. 380 of 1914 is preferred ` 


should be reversed. There can be no doubt that the real object of 
the litigation is not the securing of a declaration with regard to the 
transactions of comparatively little importance which are being 
impugned but the determination of the question of who the nearest 
reversioner is with a view to claims to succession on the death: of 
the Zemindarni. 


‘As the suit is being dismissed on other grounds, it is unneces- 
sary to record any finding on the merits of the claims put forward 
by the appellant and Ist respondent in Appeal No. 380 of 1914. 
As however the questions have been fully argued, it may be as well 
to indicate briefly the view I am inclined to take on some of the 
principal contentions which have been relied on in the course of 
the argument, 


The last male holder was Navaneetha Krishna Maruthappa 


Thevar who-died on 16th December 1891. The rival claimants 
are his maternal uncle Navaneetha’ Krishna Theyar (appellant in 
Appeal No. 880 of 1914) and Ramaswami Pandia Thalavar (1st 
respondent in Appeal No. 380 of 1914). The right of the former 
to be considered a reversioner was disputed and was found against 


in the lower Court but it is conceded that this finding: cannot be 
supported. The latter claims descent from the grandfather of the 
last male holder as the son of his daughter by his second 


wife. If this claim be established, the-1st respondent’s rights are 
admittedly superior to those of the appellant. The question at 
© 39 
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issue regarding his possession is now narrowed down. to this. 
Whether his grandmother was the wife or the concubine of the 
Zamindar who died in 1850. If she was a wife, he is entitled to 
succeed. .If she was a concubine, his claim fails. 

. The marriage is alleged to have-taken place inor. about the 
year 1845, and. the production of reliable direct evidence 
is a matter of great difficulty. The previous litigation. in which. 
one of the questions in issue was whether.the present Zemindarni 
was a wife or a concubine illustrates this point. (Exhibit MMMMM 
and Annapurnt Nachiar v. Collector of Tinnevelly 1. It also 
affords an instance of masses of unreliable oral evidence being 
produced by both parties. The oral evidence in the present case 
is, in my opinion, of very small value. I should not be prepared 
to ‘act on the assertions of the witnesses for either party except 
where their testimony is corroborated by the documents on the 


-record or by circumstances established independently 


The Zamindar was about 50 years of age in 1845. It has 
been urged that it is. highly improbable that a man of this age 


‘possessed of. a wife, a legitimate son, and one concubine would 


have contracted another marriage. The parties are Maravars. It 
was open to the Zamindar to take to himself further wives or 
concubines. A fresh marriage might be unpopular in his own 
household, but I do not think any presumption can be raised as to’ 
how a particular individual would act under these circumstances. 


The Subordinate Judge gives some credit to the statements 
of three out of the four witnesses who have deposed to their 
presence at ihe marriage. Plaintiff’s. witnesses Nos. 7 and 13 
make absurd statements as tothe year of the marriage and 
P. W. 14 is shown to be unreliable in another connection. No 
weight can be attached to this evidence. The case of the appel- 
lant is that ist respondent’s grand-mother was a dasi who had 
been duly initiated, and had followed her calling in the usual way 


for some years at least. ‘The faci that the Zamindar was the 


father of her child was denied. The subsequent treatment of this 
daughter, (Gnanapurani) and her descendants is inconsistent with 
any doubt as to the Zamindar having been her futher. ‘This 
contention has now been given up. The importance. of. 
establishing that Gnanapurani’s ,mother was a dasi ,lies in 

this, that. if the fact be pioved she could not have been 

i 1. (1895) J. L. R. 1g M. 277=5 M. L. J. 191 f 
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the lawful wife of the ‘Zamindar. There is no documentary 
evidence such. as temple registers to support the allegation. The 
first public suggestion that she was a dasi appears to have been 
made in 1892 and a motive for the accusation is shown to have 
existed. The oral evidence on the point has been examined in 
detail by the Subordinate Judge and has been rightly discredited by 
him. The witnesses are nearly all persons of no position. whose 
statements are discrepant and in many particulars inconsistent 
with facts as ascertained from documents the authenticity of which 
is not in dispute. ~~ : 


` The Ist respondent has sought to establish that his grand- 
mother was Gomathimuthu, the youngest daughtor of Kaduvetti, 
Maruthappa Thevar. The Kaduvetti family was one of some 
ımportance with members of which the Uttumalai Thevars might 


well intermarry. The present Zamindarni is connected with it. — 
The 1st respondent’s case, if established, would show that his 


grand-mother was a suitable bride for the .Zamindar and would 
also raise a presumption that she would not have consented to live 
with him as a concubine. The earliest details as to the pedigree of 
Gomathimuthu are given in the course of some litigation i in 1894. 


The stock to which she claimed to belong was ‘however referred 


to incidentally in 1892 (Exhibits T and TITI), The chief 


evidence bearing on this matter comes from members of the | 


Kaduvetti family. Several have been examined on either side and 


they have supported the parties ‘calling them. There is no doubt , 


that one seb of, witnesses or the other is giving del iberately false 
evidence. The statements have been successfully criticised b y the 


learned pleaders on either side. The reasons given by the Subor- : 


dinate Judge, for accepting . the version of the plaintiff are not 


convincing. If it be unlikely , that plaintiff's witnesses would claim : 


relationship to a dancing girl, it is also unlikely that the defence 


witnesses would convert a near relation into dasi to support the - 


appellant’s case. : There is a curious: absence of any evidence of 
intercourse between Gomathimuthu and her own family during her 


long residence in Veerakeralempudur and Uttumalai. It is also a. 
significant fact that in Exhibit XXXVII, the order of the Collector 
of Tinnevelly, dated 17th January 1853, excluding Maruthappa- 
Thevar from the Uttumalai limits, no -teference: is made to the: - 
fact that his own’ daughter was- then: living |in the palace at’ 
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Veerakeralempudur. The evidence for the plaintiff falls short of 
establishing the relationship upon which he relies. 


The appellant relies on #he evidence regarding the treatment . 
of plaintiff's grandmother both before and after 1850 as being 
inconsistent with marriage. It is also contended that official 
records lead to the conclusion ‘that the Zamindar was survived 
by one widow only. 


As to treatment prior to 1850, the main fact relied upon is 
the admission that plaintiff's grandmother did not live in the 
main building at Veerakeralempudur palace but in a thatched 
structure detached from the rest of the residence. It was called 
“ Thottikatiu.”” The lady was distinguished by this name at times 
and the portion of the Uttumalai palace which she subsequently 
occupied is described by the same name. It is suggested that a 
distinction was drawn between her and the lawful wife by 


-attaching to her the name of the building which she occupied 


while under the Zamindar’s protection. 


The records referred to above, relate to the inquiries and 
reports made by the Board of Revenue and the Collector of 
Tinnevelly on the death of the Zamindar in 1850. Only one 
document was admitted in evidence by the Subordinate Judge but 
for reasons given by the learned Chief Justice in his judgment 
two more have been admitted now. These are the reports of the 


‘Muzumdar of Tenkasi, dated 7th October 1850, and the Collector’s 


takid, dated 2nd October 1850 to which it was a reply. Unfortu- 


‘ately, the whole correspondence is not produced. The earlier 
` reports cannot have been inconsistent with those now before the 


court but the later reports would have thrown a great deal, of 
additional light on the state of the family of the deceased Zamin- 
dar. This appears from the inquiries made by the Collector in his 
takid of 2nd October 1850. The takid was not replied to as a 
whole. The answers to the questions bearing directly on the 
matter now in issue are not filed. The arzi of 7th October 1850 
is a reply urgently called for as to the management of . the pro- 
perty. The whole of the corsespondence produced relates to this 
matter only and this has to be borne in mind in judging of its 
evidentiary value. The Zamindar died on 23rd September 1850, 
and the Collector’s report which is incorporated in Exhibit XX XIII 
was submitted on 18th Octobor 1850. Prior to the despatch of 
this report, the Collector had received qrzis from the Muzumdar 
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and had been interviewed by the minor son of the late Zamindar 
with the Estate agents. The documents show that the Muzumdar 
asserted that the Zamindar had had-one wife only and lead to the 
inference that up to the 18th October the Collector had heard 
nothing of a second wife. Ifa second: wife existed the fact must 
have been well known. It seems unlikely that the local officials 
would have dared to suppress the fact, yet the Collector could hardly 
have been kept in ignorance of it except by wilful suppression by 


the Muzumdar, the minor, and kariastans. It may be safely, 


assumed that, whether plaintiff's grandmother was a wife or 
concubine, there was no dispute as to her status in 1850. If any 
such question. had been raised, it is almost inconceivable that 
the friendly relations which subsisted for so long could have 
been maintained. As to treatment subsequent to 1850, the 
Advocate General for the 1st respondent has laid great stress 
on the fact that the plaintiff’s grandmother and her daughter 
lived in Thottikatiu building during the minority of the young 
Zamindar, while his mother was managing his property and until 
1868. This is another matter which renders improbable the 
appellant’s account of the origin and past career of the plaintiff's 
grandmother. It has however to be remembered that there is no 
wide gulf fixed in the community to which the parties belong 


between the position of a wife and a permanent concubine. The. 


case for the plaintiff rests mainly on the inference to be drawn 
from the treatment accorded to his grandmother and her descend- 
ants by the Zamindar Hirudalaya Maruthappa Thevar who 
succeeded in 1850 and died in 1891. Letters, accounts and orders 
for the period from 1876 to 1890 are relied upon. It appears that 
there isa quantity of older records in possession of the Agent of 
the Court of Wards which is now managing the Estate. Neither 
party seems to have taken prompt and effective steps to 
have these examined. There seems to me to be no good reason 
for supposing that the attitude assumed by Hirudalaya from 
1876 onwards differed from that taken up. previously. The 
genuineness of the accounts and orders is not disputed and objec- 
tions have been raised to only a few of the letters. Exhibits 
QQQQ and RRRR series are impugned and the Advocate General 
stated that he did not regard them as adding anything material to 
the strength of his case. ixbibits H and J are of importance if 
it be proved that they were sent by or with the approval of the 
present Zamindarini. The evidence as to this is. unsatisfactory. 
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With regard to the undisputed documents, the 1st respondent 
contends that they establish that Hirudalaya addressed plaintiff's 
grandmother, her daughter Gnanapurani, and their descendants in 
terms which indicate legitimate relationship, that he had marriages 
and other ceremonies conducted for them at his expense, and that 
he made provision for Gnanapurani ‘on a scale appropriate to her 
position as his legitimate sister. The explanation tendered for the 
appellant is that there is nothing in any of these acts inconsistent 
with his case as to the nature of the union between the 
Zamindar and Guanapurani’s mother. There is no doubt that 
Gnanapurani was married at the Zamindar’s expense and, 
into a respectable family. Hirudalaya was _ present at the 
ceremony. Marriages and various other ceremonies for her 
children were also conducted at the expense of the Estate. The. 
facts do not by themselves prove that the relationship was 
legitimate but they certainly form important material for con- 
sideration along with the other evidence. In this connec- 
tion, it has to be remembered that plaintiff's grandmother and 
her descendants appear to have been the only near relatives of: 
Hirudalaya and that as regards Gnanapurani’s descendants they 
were of legitimate birth. The appellant contends that Hirudalaya 
did not attend in person that.the expenditure was on a small scale 


. and not in excess of that incurred on ceremonies connected with 


other relatives’ more distantly connected than a step-sister., It is 

further pointed out that the marriages of Gnanapurani’s. daughters: 
were nat -celebrated at the Zamindar’s headquarters, while the 

reverse was the case with some other relatives. There is no 

clear direct evidence that Hirudalaya attended the marriages and. 
other ceremonies performed for Gnanapurani’s off-spring but there 

is also nothing which indicates that he did not attend. It is-admit- 

ted that he was present at the marriage of Gnanapurani‘and there 

is nothing unlikely in his having attended the marriages of her 

children. The scale of expenditure appears to have been ‘ fairly 

lavish in connection with the earlier-ceremonies at least, and I am. 
unable to find that there is anything in the comparison instituted 

by the appellant to help his case. : The marriages referred to'as 

having been celebrated at Veerakeralampudur were of girls who 

were permanently living there.’ After all, Uttumalai was also a ; 
palace of thé Zamindar and little importance can be punched to 

the fact that the marriages took place there. 
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The-correspondence relates to the time when plaintiff’s grand- 
mother and the daughter had moved to Uttumalai. It shows that 
Hirudalaya took a deep interest in all the affairs of the family 
and that he addressed the members of it by terms which indicate 
close relationship. No doubt some of the terms used, for example, 
to Gnanapurani’s husband and her descendants are reconcilable 
with his mother having been the Zamindar’s concubine and not 
his wife. Instances are given in the evidence in which forms of 
address literally denoting close relationship were used to persons 
who were no relations at all. It is common knowledge that this 
practice prevails. There are however other letters especially those 
in which Hirudalaya refers to plaintiff’s grandmother as his’ 
“ mother” and subscribes as her “son” and some in which he 
refers to.his own wife as “your daughter-in-law ” which cannot 
be explained away so easily. It is not enough to say that they are 
mere polite exaggerations. Zamindar Hirudalaya made considera- 


ble grants of pannai lands in favour of Gnanapuraniand he appears . 


to have managed them on her account. Subsequently in 1885, he 
purchased Naduvakkurichi Mitta for her at a oast of Rs. 22,000. 
There ig no clear evidence of any specific provision having been 
made for her mother. The latter must, of course, have been main- 
tained from the Estate. The Subordinate Judge draws the infer- 
ence that Gnanapurani would not have been treated in this way 
unless she had been.a legitimate sister. This does not necessarily 
follow. ., The question rather is whether the cumulative effect of 
the evidence as to the treatment of his relations by Hirudalaya is 
sufficient. to override the inference to be drawn from what hap- 
pened in 1850 and to establish the plaintiff’s case. 

The last. point to.which I propose to make reference is the 
contention for the appellant that the delay in putting forward 
plaintiff’s claim is. fatal toits success. During | the life-time of 
Hirudalaya Thevar, Gnanapurani and her nother were well pro- 
vided for, and there is nothing to indicate that any occasion arose 
on which it was necessary for them to assert their position as 
legitimate relations. On his death the claim was put forward at 
once. Vide Exhibit UUUU, dated 14th August 1891, and was. 


repeated on several occasions. It is referred to in the Collector’s. 


report, Exhibit XXII, dated 12th September 1891. The fact 
that Minakshi.Sundara Nachiar denied that the relationship was 
legitimate is also mentioned. It is stated that the claim is 
“not very seriously pressed” and it does not appear that any 
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inquiry was made about it. There were at the time two. persons 
alive who claimed to be widows of the last Zamindar and also an 
adopted boy. It is true that the claim put forward by Gnana- 
purani was to immediate possession of the Zamindari.on behalf of 
herself and her sons but unless and until the other claimants’ right 
could be got’ out of the way, Gnanapurani would have ‘no chance 
of success. Under the circumstances, no great importance can be 
attached to the failure to ptess the claim at this juncture. After 
the death of the adopted boy, an interpleader suit was filed by the 
Collector of Tinnevelly with a view to determining the rights of 
the ladies who claimed to’ be widows of the late Zamindav. 

Te is urged that Gnanapurani and her sons would have in- 
tervened in this litigation had they believed in the status 
they claimed. Assuming that it was open to them to intervene © 
it may well be that they saw the difficulty of establishing any 
present right to possession as against both the other claimants. 
Subsequent to this litigation, it does not appear that with one 
exception any suitable occasion offered itself for the assertion of 
these claims in court. Meenakshi Sundara was in possession as" 
limited owner. An alienation of hers was questioned by one of the 
plaintiff’s brothers in Original Suit No 54 of 1907. The mortgage 
to which the suit related was however paid off after institution of ` 
the suit, and the suit was withdrawn before contest. No claim 

was made by Gnanapurani’s mother for maintenance until 1911, 


‘but she had been living with her daughter and as has been seen, 


ample provision had been made for the latter. Under the circum- 
stances, I do not think that any adverse inference can be drawn 
from the delay in bringing this suit. 

There ,was a good deal of litigation between the repre- 
sentatives of the Uttumalai Estate and Gnanapurani which turned 
upon whether she was a tenant in respect of the pannai lands 
which had been granted to her by Hirudalaya. She consistently 
based her rights on a gift made i in'consideration of her relationship, 
The dispute was eventually compromised. On a consideration of 
the evidence on this point, I cannot see that any inference unfa- 


-yourable to the plaintiff is necessary. 


I purposely refrain from expressing any opinion on the effect 
of the evidence as a whole. 

I agree with the judgment of the learned Chief J ustice as 
regards the connected appeals. 


A. S: V, — 


t 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
- Prusent:—-Mr. Justicg  SESHAGIRI AIvYAR AND 

MR. Justice BAKEWELL. PE A - 

Ponnaloori Ellamandayya .. Appellant * (Plaintiff). 


2. 
Chelakapathi Lakshmay ya `.. Respondents (Defts. 1, 844, 
and others, 2nd Deft.’s L. R. & 5th deft.) 


Evidence Act, S. 108—No presumption as to the death of a person ata parti- 
cular time—Person relying on the fact, tound to establish it by evidence—No 
presumption that a person died leaving no heirs. 


‘In 1912, plaintiff alleging himself to be a reversioner, sued for possession 


of the astate of the last male owner, whose widow had died in 1999. The defend- 
ants among other pleas, stated that one G. a nearer reversioner Was alive when 
the widow died and that the plaintiff was oxcluded by him. In answer to this 
averment plaintiff stated that G. was not heard of for 80 years and that the 
presumption therefore was, that he was dead in 1909. 

Held, that, though G. was not heard of for 80-years before suit, there was no 
presumption that he was dead in 1909 when the inheritance opened and the plain- 
tiff having failed to prove that G. was dead in 1909, his suit must be dismissed. 

It ig for the party who founds a right upon the fact ofa person having died 
at a particular time to establish that fact affirmatively by evidence; the evidence 
will necessarily differ in different cases, but sufficient evidence there must be, or 


the person asserting title will fail, 


Srinath Das v. Proboth Chander Das 1, Narki v. Lal Sahu ?, Muhammad i 


Shariff v. Bande Ali 3, Veeramma v. Chenna Reddi $, In re Phone's Trusts 5, 


referred to. 
Held further, that the Lower Appellate Court acted rightly in disallowing the 


plaintiff's application to amend the plaint by claiming title as the heir of Q. for 
there was no guarantee that plaintiff was the heir of G. and there was no presump- 
tion arising from the presumption of the death of an individual that he left no 


heirs of his own behind him. Jackson v. Ward 8, referred to. , 

Second appeal against the decree of the Court af the Tem- 
porary Subordinate Judge of Guntur in A. 8. No. 25 of 1915 
preferred against the decree of the Court of the District Munsif of 
Ongole in O. S. No. 688 of 1912. 

The Court delivered the following 

_ P. Rajagopala Atiyangar for P. Narayanamurthi for 
Appellant. 

Ty: KORET ama baa and Rajagopala Aiyar for 
Respondents. 

Judgment :—This is a a suit by a person alleging himself to be 
a reversioner for possession. The widow of the last male owner 





* S.A. No. 2018 of 1915. 20th April, 1917. 
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died in .1909.. The suit was instituted in 1912. The defendants . 
among other pleas stated that one Guruviah alias Gurunadham, a 
nearer reversioner was alive when the widow died and that the 
plaintiff was excluded by him. In answer to this averment the 
plaintiff stated that Guruviah was not heard of for thirty years 
and that the presumption therefore was that he was dead in 
1909. | ° 

_ The Courts below, in our opinion, rightly held that although 
Guruviah was not heard:of for thirty years before suit, there was. 
no presumption that he was dead in 1909. Mr. Rajagopalachariar 
who has argued this case with great insistence contested this pro- 
position. He argued that the presumption must be raised with 
reference to the event which is the basis of the action and not with 
reference to the date of the suit.' The language of S. 108 
of the Evidence Act, in our opinion, does not support this 
contention. The word question in that section ‘has reference- 
to the point raised in the suit, The law of Evidence prescribes 
rules for the mode of proof in Courts, and it is with reference to - 
the matter that is in issue in the suit, the rules are to be applied. . 
“The authority of Mookerjee, J., in Srinath Das v. Probodh 
Chunder Das 1. Narki v- Lal Sahu ?. and Muhammad Sharif v. 
Bande Ali 3, all support this proposition. Veeramma v. Chenna 
Reddi 4, approves of the Calcutta and Allahabad decisions. The 
learned vakil for the appellant has not convinced us that these 
decisions are wrong. He strongly relied on the decisions of 
Karamat Hussain, J., in Mussammat Akbari v. Sayad Bashir Ali 5. 
The view of the learned Juñge was expressly overruled by the Full 
Bench in Muhammad Sharif v. Bande Ali 3. Further it is clear 
that the learned Judge has misread. the decision in In re Phene’s 
Trusts 6, upon which he based his conclusions. The statement of 
law by Lord Justice Gifford at page 151 of that volume leaves no 
room for doubt that it is’for a party who wants the. court to 
presume in the trial that a person was dead at a ee time to 
establish that position. 

Neville v. Benjamin 7, does sib help the appellant. in that’ 

case it was found that the son of a testator was not heard of 
since 1892. The testator made a will and died in 1893.. The 








1, (1910) 11 C. L. J, 580. > 2. (1909) I. L. R. 370. 103. 
3. (1911) T. D. R. 84 A. 36. 4, (1912) I. L. R. 87 M. 440. 
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administrators of the son’s estate claimed the legacy made to the 
son in the will. It was held that they should prove that the son 
was alive in 1893 when the father died. This is also what S. 103 
lays down. The principle to be applied in such cases is clearly 
laid down by Sir G. M. Gifford, L. J., in In re Phene’s Trusts 1 
in these terms: “The true proposition is, that those who found 
a right upon a person having survived a particular period must 
establish that fact affirmatively by evidence; the evidence will 
necessarily differ in different cises, but su‘ficient evidence there 


must be, or the person asserting title will fail.” Applying this . 


test, we hold that the appellant has failed to Ne that Guruviab 
was dead in 1909. - 

Another contention of the learned vakil is that his client sh ail 
have been allowed to amend the plaint by claiming title as the 
heir of Guruviah. We see-no reason for interfering with the dis- 
cretion of the Lower Appellate Court in this matter. - Moreover, 
there ‘is no guarantee that the plaintiff is the sole heir of Guruviah 
because as was pointed out in Jackson v. Ward 2, there is no 
presumption arising from the presumption of the death of an 
` individual that he left no heirs behind him. 

We hold that the Courts below are right and dismiss the 
second appeal with costs. 

A.V. V. 





IN, THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE SESHAGIRNI AIYAR AND MR, 
JUSTICE BAKEWELL. : i 


Obla Venkatachalapathi Aiyar ... Appellants * (Defen lants 


and another 3 and 4). 
2. 
Thirugnana Sambanda Pandara... Respondents (Plaintiff and 
and others. — Defendants 1, 2 and 5). 


Guardians and Wards Act Ss. 7 (a) and 29—Head of a mutl—Minor—Trust 
property—Appointment of guardian—Sale of property under sanction of Court for 
discharging debts of predecessor-in-office — Proceedings Wak jurisdiction — 
Matadhipachi, position and powers of. 

During the minority of the plaintiff, the head of a pati, the District Court 
purporting to act under S. 7 of the Guardians and Wards Act appointed a guar- 
dian cf his person and property. To discharge the debts contracted by the prede- 


cessors-in-office of the plaintiff some of the properties wete sold by the guardian . 


-* 5. A. No. 1686 of 1916. 19th April, 1917. 
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with the sanction of the court under S, 29 of the Act. Held, that the properties 
in question being trust properties, the orders of the District Court appointing a 
guardian and sanctioning the sale of the properties were wholly without jurisdic- 
tion and that the sale was liable to be set aside. 


A Dharmakarta of an ‚endowment has ordinarily no beneficial interest in-the: 


surplus income of the endowment, though in a given case sucha right may be 
established either by the custom of the institution or otherwise, A right toa 
portion of the income of the trust estate does not vest the property in the benefici- 
ary so as to attract the operation of Ss. 7 and 29 of the Guardians and Wards Act. 

Quere:—Whether the decision of the Judicial Committee in Ram Parkash 
Das y. Anand Das 1 is not confined to the class of mutts under the consideration 
of the Board in that case, and whether the decision in Balusami Iyer v. Venkita- 


+ sami Naicker ? does not lay down the rule too broadly ? 


Second Appeal’ against the decree of the District Court- of ` 


Ramnad at Madura in A. 8. No. 237 of 1913 preferred against the 
decree of the Court of the ‘Subordinate J nadge of Ramnad in O. S. 
No. 65 of 1909. 
| K.V. Krishnaswami Aiyar for A. KAGAN pai a, and 
K. C. Gopaladesikan for. Appellant. 

The Hon. the Advocate-Gineral (S. Srinivasa Aiyangar) end 
T. V. Gopalasami Mudatiar for the Respondent. 

The Court delivered the following 

Judgment :—During the minority of the plaintiff, the court 
purporting to act under S. 7’of the Guardians and Wards Act 
appointed one Vaidyalinga Thambiran as the guardian of his 
person and property. As there were debts contracted by the pre- 
decessors of the Matadhipati, sanction was obtained under S. 29 


of the Act to sell some of the properties of the mutt. The present: 


appellants are the successors in interest of those who purchased 
the properties in pursuance of the order of the District J udge, 
The minor Pandarasannadhi has attained age and now sues 
to set aside the: sales. The Lower Appellate Court gave a decree 
to the plaintiff. In this Second Appeal, Mr. K. V. Krishnaswami 
Aiyar contended that the properties of the mutt are not trust pro- 
perties and that it was competent to the District Court to have 


appointed Vaidyalinga Thambiran as guardian under the Act. It- 


may become necessary to consider on some future occasion whether 
the decision of the Judicial Commitee in Ram Parkash Das v. 


. Anand Das 1 that the mutt properties partake of the nature of 


the trust properties should not be confined to the class of mutts 
under the consideration of the Board and whether the decision in 
Baluswam:Iyer v. Venkitaswamt Naicker? does not lay down the 


J. (1916) I L, R. 48.0, 707; 8} M. L, J, 1. 2, (1916) 82 M. L J. 26. 
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proposition’ too broadly. We do not think it necessary to decide 
that question now. 

In the present | case, there is ample evidence to support the 
finding that in its inception the properties endowed were given to 
the head of the mutt as trustee. It has not been shown that the 
particular properties in suit are different in character from the 
originally endowed properties. We must therefore hold that the 


properties in suit are trust properties. “Consequently under Sec. 7 , 


Cl. (a) no guardian should have been appointed. S. 29 which gives, 
power to sell the immoveable properties of the minor: was there- 
fore, wrongly invoked. 

Mr: Krishnaswami Aiyar bantah den that as the District Judge 
has found that the head of the mutt had a beneficial interest in the 
surplus income, the properties belonged to the minor, and that the 
appointment of guardian was valid. In the first place, we are 
unable to agree with the District Judge that a Dharmakartha has 
_ ordinarily a beneficial interest in the surplus income: It is just 
the other way. In a given case, such aright may be established, as 
pointed out by Bashyam Iyengar, J. in Vidyapurna Thirthaswm v. 
Vidhyanidht Thirthaswami 1. The District Judge does not find 
that in this institution, either by custom or otherwise, a right in 
surplus income was secured to the trustee. But apart from this, 
we are unable to agree with the learned vakil that a right toa 
portion of the income would vest the property in the benefi- 
ciary, so as to attract the provisions of Ss. 7 and 29 of the 
Guardian and Wards Act. The decision in St.Thomas’s Hospital 
(Governors) v. Richardson 2, proceeded upon the special language 
of the statute and should not be be applied to control the clear 
language of the Guardiahs and Wards Act. 

We must therefore hold that the order of the District Court 
appointing Vaidyalinga and the proceedings taken thereunder 


were wholly without jurisdiction. The decision of the District `, 


Judge is right and we dismiss the second appeal with costs. 

We express no opinion on the question whether the appel- 
ants are not entitled to recover for the trust properties the monies 
which were legitimately applied to meet the necessary expenses 
of the mutt. 

A.V. V. 





1 (1904) I. D, R. 27 M. 488. a, (1910) I. K. B. 271, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRB. Justice ABDUR RAHIM AND MR. JUsTICE 
NAPIER. ` 


. Janaki Ammal l ; ... Petitioner * in both (Appel- 


lant in Privy Council 
Appeal No. 106 of 1914 
v. . against the decree of the 
High Courtin A. 8. 
No. 22 of 1908). . 
Navayanaswami Aiyar © a Respondent in both (Respon- 
' dent in do.) 


Civil Procedure Code, —0. 45, R. 15—Privy Council—Deorce of —Transhission 
for exeeution—True copy of order in council filed with application for—Certified 
copy not filed because it had miscarried—H 'ffect—Construction of O. 45, R,15— 
Principle—High Court—Fee certificate for costs incurred in—TLime for filing— High 
Court decree directing’ each party to bear kis own eosis—Reversal of decree by 
Privy Counctl—Effect. 


The provisions of 0. 45, R. 15 of the Code of Civil Frocedure should not be 
construed as restricting the only possible evidence of an order of His Majesty in 
Council to æ certified copy thereof, but as directory words with the object of 
ensuring that the proper information upon the subject of any order in counoil. 
should be supplied to the Courts in India. 


Where along with an application for transmission of a decree of the Privy 
Council for execution a true copy of the order was filed, the certified copy not 


“having reached the petitioner by reason of its having miscarried, held the provi- 


sions of O. 45, R. 15 weze sufficiently complied with and that the decree could be 
transmitted. 


Whero the High Court ordered by its decree each party to bear his own 
costs but that deoree was reversed by the Privy Council which allowed to the 
appellant before it his costs incurred in the High Court also, “held, that a fee certi- 
ficate filed by the pleader for the appellant in the High Court in respect of fees 
received by him was not out of time because it was JANG, filed within the seven 
days allowed by the rules. 

Civil Miscellaneous Petitions praying that in the circumstan- 
ces stated in the affidavit filed therewith the High Court .will be 
pleased to transmit for execution to the Court of the Subordinate 
Judge of Mayavaram the plain printed copy of the decree of, His ` 
Majesty in Council in Privy Council Appeal No. 105 of 1914 
preferred against the decree of the High Court in A. S. No, 22 of 
1908 (O. S. No. 30 of 1907 on the file of the Court of the Subordi+ 
nate Judge of Mayavaram) and above C. M. P. No. 460 of 1917 
to order the return of the securities deposited by. the. petitioner 
for the costs of the respondent in the appeal to His Majesty in 








* Q.M.P. Nos. 460, 461 and 922 of 1917. 12th April, 1917, 


4 
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Council in the -said Privy Council Appeal ‘No. 105 of 1914 and 
also of the interest that may have accrued thereon, and to order 
the refund of the balance of amount lying tothe credit of the 
petitioner after defraying the expense for the printing and trans- 
mission of the printed record in the said Privy Council Appeal 
and to set aside the order of the Registrar of the High 
Court and to direct a resettlement of the taxation of costs after 
hearing the petitioner herein, 


O. A. Seshgiri Sastre for ths Petitioner. 


TT, R. Ramachandra Aiyar and G. S. Ramachandra Aiyar . 


for the Respondent. 
~ The Court delivered the following ` 

Judgment :—The first objection taken to the transmission 
of the decree of the Privy Council for execution is that the original 
order in Council has not been ñled in this Court and therefore 
there is no ‘certified copy’ which should accompany the application 
for execution as required by Order XLV, Rule 15 of the Code 
of Civil Procedure, 1908. The facts set out in C. M. P. 
No. 460 of 1917 and the affidavit ofthe petitioner explain how 
the original order has miscarried and has not yet reached the 
petitioner. The order was passed about the end of July 1916 and 
since the successful appellant before the Privy Council has not 
yet received the original order, he has put in a plain printed copy 
of the order in Council along with his petition and asks us to trans- 
mit the decree for execution to the lower Court. 

We think the principle of the decision of the Privy Council 
in Hurrischandra Chowdhry v. Kali Sundari Debi 1 applies 


to a case like this. As pointed out there, the provisions of . 


S. 610 of the old Code of Civil Procedure, which corres- 
ponds. to Rule 15 of Order XLV of the present Code should 
not be construed as restricting the only possible evidence to the 
certified copy, but as directory words with the object of ensuring 
that.the proper information upon the subject of any Order 
in Council should be supplied to the Courts in India. No 
doubt the order in Council in that case was in possession 
of the opposite party and he neglected to file it. But the 
principle applies to the present case and we are satisfi- 
ed upon the affidavit and other materials placed before us that 


the plain printed copy filed .along withthe petition is a true - 





1, (1882) È. R. 10 I. A. 451. L. R. 9 ©, 482. (P.O) 


Janaki 
Ammal 
v. 
Narayana- 
swami Aiyar. 


Janaki 
Ammal 
E. 
Narayana- 


swami Aiyar, 


Ponnusami 
Naiken 


v. 
Nadimuthu 
Chetti. 


p 


- 803 THR MADRAS LAW JOURNAL REPORTS, [von XXXII 


copy of His Majesty’s order in Council. In fact this is not denied. 
The case Janaki Ammal v. Narayanaswami Aiyar 1, has also 
been reported in the ‘authorised reports in I. L. R. 39 M. 634 
where the decree is given in the same terms as in’ this 
plain copy. We have been referred toa case in the Allahabad - 
High Court (Damodar Das x. Brij Lal *.) But there it appears 
that there was no copy of the order in Council at all before the 
executing Court, but on!y the judgment or recommendation of their 
Lordships of the Privy Council, That is not the case here. 
Another objection has been urged by the learned pleader for 


“the respondent that the Registrar did not give notice to him atthe 


time of taxing the costs. We have however heard what objections 
he has to urge as regards the costs as taxed, and his principal 
objection is that no pleader’s fees should have been allowed in 
this ‘Court because no certificate of fees was filed within seven 
days as required by the rules. But then the order of this Court 
as regards costs was that each party was to bear his own costs and 
therefore it was not expected that the pleader would file any certi- 
ficate of fees. That order has, however, been reversed by their 
Lordships of the Privy Council. We think in the circumstances, 
the Registrar was right in accepting the certificate of fees. 

C. M. P. Nos. 460 and 461 of 1917 are therefore alluwed. 

C. M. P. No. 922 of 1917 is dismissed with costs, 

A. S. V. 


— , So, 
. Uh á 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice Spencer .and Mr. J ustide Srinivasa. 


, Aiyangar. 
` Ponnusami Naiken sja PETE (Plaintiff) 
v, j 
. Nadimuthu Chetti . ... Respondent (Defendant. 


Contract Act, Ss. 16 and 74—Hacessive rate of interest—Relief against, grounds 
for—‘Penalty,’ meaning of. 

A promissory note provided for payment, on demand, of the principal sum. 
with interest at about 172 per cent. per annum. In a suibupon tha promissory 
note, the Court below reduced the rate of interest to 24 per cent on the ground 
that the contract rate was excessive and extortionate. No evidence was tacon 
in the case and there was no proof of undue influence. 

Held, that the court below erred in giving relief merely on the ground thay 


„the rate of interest was excessive. 





*C. R. P. No. 805 of 1916. . g 4th May 1917. 
1.. (1916) 81 M. L. J. 225 i 2. (1915) I. L. R. 87 A. 567. 


dea? 
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A contract to pay a heavy rate of interest is nót. by itself, a penal ty so as to 
be relieved against. Under S.74 of the Contract Act, for a sum named to be 


treated ax a penalty, it must ba an amount to be paid in case of a breich of tho 
contract (é. e.;) breach of an antecedent promise. 
Cases on the point reviewed. 


Petition under S, 25 of Act IK of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of Tanjore in S., C. S. No. 348 of 1916. 

V. Purushotam Aiyar for the Petitioner. 

C. Krishnamachariar for G. S. Ramachqndra Aiyar for the 
Respondent. 

The Court delivered the a Sa ag 

Judgment : —The defendant borrowed Rs. 30 from the plain- 
tiff and executed a promissory note promising to pay on demand 
the principal with interest at one rupee per week, i.e., at about 
- Rs. 172 per cent. per annum. In wsuit on the note the Subopdinate 
Judge reduced the rate of interest to 24% on the ground that the 


contract rate was extortionate. He took no evidence and does not : 


find that the contract was procured by undue influence as defined 
and explained in S. 16 of the Contract Act. The question is 
whether the Judge had power to reopen the Sona and reduce 
the rate of interest, 

The argument in support of such a power is rested on two 
grounds. It was argued that there is a head of equity apart and 
distinct from ‘undue influence’ ' which would ‘enable a Court of 
Equity in England to reopen a contract which the court thought 
“hard or unconscionable’ and thai the British Indian Courts which 
are also courts of Equity can exercise the same jurisdiction apart 
from and outside the provisions of the Contract Act, This 
argument appears to proceed on a misapprehension of the 
‘English doctrine, as to harsh and-unconscionable bargains.and is 


further opposed to authority. As we understand the law, the 


fact that a. bargain appears to thé court hard or unconscionable, 
is not by itself sufficient ground for equitable relief, but there 
must be some disparity in the position of the parties actual 
or presumed or some -circumstance, such as surprise ignor- 
ance, distress or even poverty which prevented the parties to the 
transaction from meeting onequal terms. A theory of constructive 
fraud was developed which included cases of undue influence 
strictly so called of which Huguenin v. Baseley 1 was the type and 


1. (1807) 14 Ves. 273=9 R. R. 276. 
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‘eases of unconscionable bargains of which Earl of Chesterfield v. 


Jansen 1 was the type. Both these classes were based on the 
common principle that where one person is in a position to dominate 
the will of another either on account of antecedent relationship or 
because of the circumstances attending a particular transaction so 
as to prevent that other from giving an intelligent or free consent 
to the bargain, the person who obtained an undue advantage by 
using his position should not in justice be allowed to retain it. 
What those circumstances were the Courts declined to define. To 
the substantive doctrine, there were added certain rules of evidence 


“Or presumption which in some cases subsequently crystallised into 


rigid’rules of law as in the case of sales of reversions and certain 
other dealings with expectant heirs necessitating the interference 
of the legislature. The Indian Legislaturé has included all these 
matters in a comprehensive definition or explanation under the 
head of undue influence, in S. 16 of the Contract Act. The section 
as originally enacted was found inadequate to meet all cases and 


“has therefore been amended and re-enacted in 1899. Clause 3 of 


S. 16 is in substantial accord with the English Equity doctrine as 
to unconscionable bargaing, though in its application the different 
circumstances of this country will have to be taken into account; 
for instance as the English Courts invented the class ‘ Expectant 


. heirs’, we have developed the class of Pardanashin women. At 


the same time inasmuch as Courts of Equity in England and 


following them the Courts here did not in this class of cases wholly 


get aside the transaction, but gave relief only on terms, a new 


_ Section 19-A was added to give effect to this rule., In Dhampal 


Das v. Raja. Muneshwar Baksh Singh 2 Lord Davey said 
“ Apart from a recent statute (Money Lenders Act) an “English 


_ Court of Equity could not give relief from a transaction or contract 
. merely on the ground that: it was a hard bargain, except perhaps 
. where the extortion is so great as to be itself evidence of fraud. 
|, In other cases there must be some other equity arising from the 
.. position of the parties or the particular circumstances of the case”. 


The same case is also authority for the position that we 


| are not entitled to travel outside the provisions of the Contract 


7 
H S = 

ate 

Ea e 


Act, and invent a new head of equity ; and the same princjple has 
been acted upon in several recent cases in this Court. Ranee 


1. (1750) 2 Ves. Sen 155. 
g, (1906) L. R. 33 I. A 118 at p. 127-28 All. 670. 


ra 
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Annapurnt Nachiar v. Swaminatha Chettiar 1 and Kesavelu 
Naidu v. Arithulai Ammal 2. The decisions of the Judicial Com- 
mittee in Srimati Kamini Sundari Chowdhrant v. Kali Prosonno 
Ghosh 3 and Rajah Mokhan Singh v. Rajah Rup Singh 4, which 
were strongly relied on by the respondent are not authorities to the 
contrary. The first of these cases falls within Clause 8 of S. 16. 
Though that clause has not been enacted when the decision was 
passed, it must be remembered that the rule embodied in it has 
always been acted upon as a rule of evidence and the burden of proof 


laid on the party supporting the transaction. Their Lordships care- 


fully point out the circumstances which showed that the parties 
were not meeting on equal terms. It was the case of a pardanashin 
and her muktiar and their Lordships cited the decision of the 
Master of the Rolls in Benyon v. Cook 5, as correctly laying down 
the law. The transaction in Benyon v. Cook 5, was with a per- 
son who came under the class of ‘expectant here The Master 
- of the Rolls in the opening sentences of his judgment determines 
first that the party seeking relief came within that class and then 
considers whether the bargain. was unconscionable. Their Lord- 


ships no doubt say in a previous portion of the judgment that the ` 


finding of the lower court against fraud and undue influence must 
be accepted ; that apparently means that there was no proof of 
actual imposition in the case. In Mokhan Singh v. Rup Singh 4 
the transaction was with a persan in a positiou analogous to that 
of an expectant heir, Even in cases of specific performance, the 
mere fact that the bargain was ‘harsh or onerous is no defence. 
See Davis v. Maung Shwe Go 6. It may also be pointed out that 
the words ‘harsh and unconscionable bargains’ are oftentimes 
used so as to include the element of inequality in thé position. of 
the parties. We are therefore unable to accept this argument. 


It was then contended that the contract to pay a heavy rate 
of interest is by itself a stipulation by way of ‘penalty’ and can be 
relieved against under S. 74 of the Contract Act. Though “the 
distinction between ‘penalty’ and ‘liquidated damages’ was abolish- 
ed by the Contract Act, and however wide the «powers of a 
court may be to relieve against all stipulations which it considers 
penal irrespective of the language of the Contract, it is quite clear 





1. (1910) I. L R 84M. 7=20 M. L. J. 785. 2. (1912) 1. L. R. 86 M. 583. 
3 (1885)L R. 12 I. A. 2151. L. R. 120. 225, 4. nai) L. R. 20 I. A. 127, 
5. (1875) 10 Ch. A. 389. 

6. (1911) L. R. 881. A, 155=88.C. 805. 
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that there cannot be a stipulation by way of penalty unless there ` 
is another antecedent promise; for the section says, that for the. 
sum named to be treated as a penalty, it must be an amount to 


_ be paid in case ofa breach of the contract, i.e., breach of an 


antecedent, promise; a promise for consideration is a contract. 
‘ Any other stipulation by way of penalty’ similarly means -a'pro- 


| Vision intended to secure the performance of the main contract. 


Taj 


As stated in Bouvjer's Law Dictionary ‘a penalty always includes 
two distinct engagements.’ If courts have power to relieve parties 
from their main contracts as stipulation in’ the nature of penalty 
whenever they think the bargain was harsh or unconscionable 
there would in many cases be no need for any investigation as to 
whether undue ‘influence was exercised or fraud piactised in the 
obtaining of the contract. Seyeral cases were cited by the respon- 
dent, but there is no case in this court which in any way lends 
support to his argument ; on the other hand in Annamalai Chettiar 
v. Veerabadram Chetty 1, andin Venkataramiah Pillai v. Subra- . 
mania Pillai 2, decided very recently, (both of them cases of loans), 
the diotan between the primary. obligation to repay the loan 


-with interest as agreed to, and a penalty stipulated to be paidon its 


breach was kept up. The Jearned Judges while relieving against 
the penalty felt themselves bound to give some comperisation for 
the breach of the contratt beyond enforcing it. In Surya Devara 
Seetharamayya v. Suryadevara Kotayya 8, Ayling; J. , Clearly 
explained .the difference between the primary obligation said the 
subsidiary proviso, intended to secure the due performance of the 


‘primary obligation or to fix the compensation payable on its breach. 


The other learned Judge, Abdur Rahim, J., though’ he differed from . 
him on another point, not material now, did not express any 

dissent on this question ; on the other hand he was a party to the“ 
decision iin Venkataramiah Pillai v. Subramania Pillai 2 , already 

referred to. Neither the dec‘sion of the full Bench of this Court in 
A. Muthukrishna Aiyar v. Sankaralingam Pillai 4, nor the’ 
Judgment of Sadasiva Aiyar, J., in the order of pokake nn lends © 
any support to the respondent; on the other hand the definition” 
of. ‘penalty’ given by Sadasiva Aiyar, J., at page 238 of the report 
is against. the contention, Though references to the Money 
Lenders Act and to the decisions of the House of ‘Lords especially 





1. (1902) I: L. R. 26 M. 111. ' (1916) 37, I. 0. T99. 8. (1916) 85 I. 0. 111, 
4. (1912) I. 3 R. 86. M. wani M. L. J. 185, 
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‘Samuel y. Newbould! decided on the statute are made, it is nowhere 
‘stated that the Indian -Courts have under S.74 of the Contract 
Act, the powers conferred on the English Court by the Money 
Lenders Act. There are however some cases recently decided by the 
Calcutta High Court. which appear to lend support to the argument 
of the respondent. The first of these cases is Bowwang Rajah 
Challaphroo Chowdhury v.Banga Behari Sen 2, in which a person 
borrowed Rs. 400 andagreed to pay it with interest at 4 per cent. 
per mensem with six monthly rests. When the suit was brought 
nearly 16 years after, the amount due under the bond came to 
over Rs. 8,75,000, though the plaintiff claimed only Rs. 3,000 as 
there was no means of recovering the balance. The learned J udges 
reopened. the contract and reduced the -rate of interest. No 
. particular section of the Contract Act is referred to and it may be 
that they set aside the contract as being induced by undue influence 
within the meaning of S. 16; for as pointed out in Muthu- 
krishna Aiyar v. Sankaralingam Pillai 3 a grossly extravagant 
rate of interest may itself be evidence of undue influence and slight 
circumstances of inequality between the parties may be enough to 
bring the case under S. 16 of the-Act. It must however be conceded 
that Mookerjee, J., delivering the judgment of the Court referred 
to the rate of interest as penal and cited cases where relief wag given 
on: the. ground of undue influence and also cases in which relief 
was given on the ground of penalty, The same remarks apply to 
Gopeswar Saha v. Jadav Chandra 4. In the latest case in 
that court Krishna Charan Barman v. Sanat Kumar Das 5 the 
learned Chief Justice of Bengal and Mockerjee, J., expressly lay 
down. that a primary stipulation to pay interest may be a penalty 
and that learned J udge Mookerjee, J., states that the previous 
decisions above referred to were also ganda on the ground that 
| the stipulations for interest were in the nature of penalty. With 
all respect to the learned Judges we are unable to accept the posi- 
tion as . sound. It must be temembered that S. 74 does not 
deal exclusively or primarily with money-lending contracts. If this 
decision is sound, courts would have power as already said to relieve 
a person from the performance of his contract whenever the court 
thinks the contract harsh in the circumstances of the case. No 
authority is cited, except the two cases already referred to, in 


1, (1906) L. R. A.C 461. 2. (1915) 226. L. J. $11: 20C. W.N. 408. 
8. (1912) I. L. R. 36 M. 229.. 4, (1916).I. L. R.'43 C. 682. 
l 5. (1916) I. L. R. 44 C. 162. 
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support of such a proposition. Even the Money Lenders Act in 
England doés not appear to give the English Court such a power 
in money lending contracts and we know of no authority which 
supports such a definiton of penalty as -regards other species of 
contracts. Mr. Krishnamachariar argued that in a contract of loan, 
the promise to pay interest must be deemed to be compensation for - 
breach cf the promise to repay the principal and an excessive rate 
of interest must therefore be viewed as a penalty and contended that 
the Calcutta decision was based on the same principle. This argu- 
ment ignores the distinction between compensation for the loan and 
compensation for breach of the promise to repay the- amount of 
the ldan with interest. The loan made by the lender is the con- 
sideration for the promise of the borrower to repay the amount of 
loan with the addition of another sum as interest for allowing the 
debtor to have the use of the money, i. e., compensation, for the 
money lent; but the interest is not compensation for the breach 
of the promise; for the promise is to pay the principal and interest. 
If the promise is to pay a certain sum on a particular -day and in 
default of payment on that day to pay interest, then the agreement 
to pay interest may be a stipulation by way of penalty ; that was 
the decision of the Full Bench of this Court in Muthukrishna 
Aiyar v. Sankaralingam- Pillai' 1. This last decision of the 
Calcutta High Court appears to us to be not only contrary to the 


_ decisions of this Court, but would also.appear to be contrary to the 
observations of Lord Davey already referred to. 


It was then argued that as the promissory note in this case was 
payable on demand, the contract was broken immediately the note 
was made and the interest claimed may be treatéd as penalty for 
non-performance of the contract. This is ingenious but unsound; 
for the contract or promise is to pay the principal with interest at 
a specified rate so long as the loan is not repaid, and it would be 
introducing a fiction contrary to fact to split this single promise 
into two separate engagements. 


We think that the Subordinate Judge was wrong in giving 
relief merely on the ground that the interest appears excessive. 
We have however read the statement filed by the defendant and 
it is possible to read it as raising a plea of undue influence and it 
may be that no evidence was let in to prove those allegations 





1. (1912)I L R. 35 M. 229 : 24 M. L. J. 135 (F. 
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because the learned Judge in the court bélow was prepared to 
give relief without such proof. We therefore reverse his decree and 


remand the suit for fresh trial. Costs to abide and follow the - 


result. 
“A.V. V. 


> a ama 


: IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR. JUSTICE 
SPENCER. ' 


Kandasami Naicker i ... Appellant * ( 1st Defen- 
dant). 

i - i i : 

Irusappa Naicker and others ... Respondent (Plaintiff 


and Defendants 2 
. and 8). 


Limitation Act Ss. 6, -and 88, Art, 44 and 144—Guardian and ward—Aliena- 
tion by guardian—Suit for possession by ward on attaining majority—Limitation 
—Bar against elder brother, when affects others—Limitation Act, S. 7, Scope of. 

Plaintiff sued in ejectment. basing his title on a sale-deed of 1898 executed to 
him by the mother ot defendants 2 and 8, but as guardian of the second defendant 
alone, the third defendant (the posthumous son of his father) not having been then 
born. The plaintiff was in possession till 1909 when he was ejected forcibly by 
the first defendant who had obtained.a sale-deed from the second defendant in 
1908. This latter sale-deed was executed by the second defendant for himself and 
also for the third defendant who was then a minor. The second defendant attain- 
ed majority iù 1908, and the third, about the end of 1911 or beginning of 1912, 
The suit was brought in July 1912. i i 

Held, that the second defendant’s right to institute a suit for setting aside the 
sale of 1898 and for recovery of possession of the property from the plaintiff became 
barred in 1906 under Art. 44, that thereupon his title to such property became 
extinguished under S. 23 of the Limitation Act and the plaintiff having become 
the owner of the second defendant’s interest in the property in 1906 was entitled 
to a: decree for possession of such interest. 

Madugala Latchiah v.` Pally Mukkalinga 1, followed. 

Held further, that the plaintifi’s suit as regards the share of the third defen- 
dant must be dismissed, As the sale-deed of 1893 did not affect the interest of 
the third defendant he was not bound to have it seb aside under Art. 44, and-as 
against him, plaintiff could only rely on Art, 144, subject however to 8. 6 of the 
Limitation Act. 

Per Sadasiva Aiyar, J. The mere fact that under O. 1, R. 1 C. P. Code, the 


` second defendant suing for himself and praying for one partioular ‘remedy could 


have joined in that same suit another cause of action vesting in the third defen- 


| dant for whom he could have acted as next friend would not bring such a suit 


within the ambit of S.7 of the Limitation Act, which contemplates the exis- 
tence of a joint right and a joint cause of action in support of a single suit. 
sengga. oka ja ee 4 


eG: A, No. 954 of 1915. © a8rd January, 1917. 
1. (1907) I.L. R. 80 M. 898=17 M. D J 220, 
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Second appeal against the decree of the District Court of 
Chingleput in A. S. No. 269.6f 1914 preferred against the decree 


- of the Court of the Additional District Munsiff of Chingleput in 


O. S. No. 817 of 1913. 


C. V. Ananthakrishna Aiyar and P. S. Narayanaswamt 
Aiyar for the Appellant. We 


K. Bhashyam Aiyangar fox the Respondents. 

“The Court delivered the following = 
Jadgments :—Sadasiva Aiyar, J.:—The first defendant is 
the appellant. The plaintiff sued in ejectment basing his title on 
a sale-deed of 1893 (Exhibit A) executed to him by the mother 
of the defendants Nos. 2 and 3. The plaintiff was in possession till 
1909 when he was ejected forcibly by the first defendant who 
had obtained a sale-deed from the 2nd defendant in 1908 (Exhibit - 
II). The sale-deed (Exhibit II) was executed by the second 


: , defendant for himself and also for the 3rd defendant who was 


then a minor. The second. defendant attained majority in 1903, 
while the third defendant attained majority about the end of 1911 
or the beginning of 1912. The suit was brought in J uly 1912. _ 

~ The gale-deed by the mother of the defendants 2 and 3 
to the plaintif was executed by her as guardian of the 2nd defen- 
dant alone, the 8rd defendant (the posthumas son of his father) not 
having been born then. The statement of the District J udge in 
paragraph .2 of his judgment that the plaintiff’s’sale-deed was 
executed by the mother of the defendants Nos. 2 and 3 
the guardian of both is clearly, an error. < 

_ Both the lower courts have found that the sale deed of 1893 


acting as 


.in favour of the plaintiff was executed for no consideration and 


that the minor 2nd defendant as whose guardian his mother > 
executed it got no benefit under it. The District Munsif dismissed 
the plaintiff’s suit. 


“On appeal the learned District Judge has given a decree in . 


plaintiff's favour on the following reasoning, as I understand his - 


judgment :—(a) The second defendant did not sue to set aside his 
mother’s sale-deed of 1893 within 3 years of his attaining 


- majority. (The said 3 years expired in 1906). Both the defen- 


dants 2 and 3 ought to have sued to set aside such sale within 1906. 
As they did not do so, they are barred under Art, 44 of the 
Limitation Act from questioning-the sale. (b) Even if Article 44 


A 


\ 


y 
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did not apply, Art. 144 would have applied to a hypothetical 
suit for possession if it had been brought by the defendants 2 


and 8 just before the plaintiff was forcibly dispossessed in 1909... 


Such a suit would have been dismissed as barred, as at that time 


the plaintiff had been in possession for 16 years. (The District : 
. Judge gives the figure 18). Hence the plaintiff had obtained title - 


‘by adverse possession against ‘the defendants 2 and 3 on the date 
when he was dispossessed in 1909. The plaintiff basing his right on 


his title so perfected by adverse possession is entitled to sué im eject- . 


ment the 1st defendant who claims from the delengan Nos. 2 
and 8. : ! 

Mr. Ananthakrishna Alyse, the z appellanta s anit Vakil, 
- argued as follows :— wes 

(a) That even though a suit by a ward who has attained 
majority to set aside his guardian’s alienation may bè barred under 
Art.44, hé cin avoid it'as defendant by denouncing it in the suit 
for possession brought by the alienee. | 

(b) That the Lower Appellate Court was wrong in holding that 
the plaintiff was in adverse possession of the land as against the 
defendants Nos. 2 and 3 between 1893 and 1909, as his possession 
between 1893 and 1903 at least (when the 2nd defendant attained 
majority) must have been as agent of the defendants 2 and 3. _ 


(c) That the sale-deed of 1893 was executed by the mother, not 
as -guardian of both the defendants 2 and 3 as mistakenly supposed 


by the Lower Appellate Court, but as guardian of the 2nd defendant, 


alone. The 8rd defendant was therefore not Hound to have it set 
aside so far as his interest m the property is concerned.. Dhe 


plaintiff also could not have acquired the 3rd defendant's undivided, 


interest by adverse possession as the third defendant had three 
years from his attaining majority (that is, till the end.of 1914) to 
sue to recover possession of his interest and as the 1st defendant 
had recovered possession in 1909 itself of 3rd defendant’s said 
interests before the 3rd defendant’s right to recover possession 
from plaintiff had become barred. 


It is clear from Madugulae, Latchiah v. Rolly E 1 
that the sale ‘deed executed by a guardian ought to be set aside b iy 
a ward by instituting a suit within the period mentioned in Article” 
44 and that till itis so'seb aside, the title vests in the alienee, © 
It is also established by that decision “that, though Article’44 - 





i (1907) I. L. R. 89 M.893=17 M. L. J. 290. 
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describes the suit to be brought by the ward asa suit merel y to 
set aside the transfer ofhis property by his guardian, if the 


transferee has obtained and is in possession and the ward has 


therefore to add a prayer for the relief of possession, Article 44 - 
alone still applies to the suit though brought for both the reliefs- 
Section 28 of the Limitation Act says that at the determination 
of the period limited to any person for instituting a suit for 
possession of any property, his right to such property shall be 


. extinguished. As the second defendant’s right to institute a 


suit under Article 44 for setting asida the sale of 1893 and for 

possession of the property from the plaintiff became barred in | 
1906, his right to such property became extinguished under 

Section 28 of the Limitation Act and the plaintiff became the 

owner of the second defendant’s interest in the property in 1906. 

As he has brought the suit in 1912 and as his title to the 

defendant’s interest of which he became the owner in 1906 

subsisted at the date of the suit, his claim for possession of such 

interest has to be decreed. I must therefore reject the contention 

(a) put forward by Mr. Ananthakrishna Aiyar. 


Coming to his contention (b), I am unable to accept Mr. 
Ananthakrishna Aiyar’s argument that the agency power given 
to the plaintiff by the.2nd defendant’s mother under: Exhibit I, 
was a general power-of-attorney which mide him the 2nd 
defendant’s agent as regards the management of the plaint property 
also, which had been alienated by the 2nd defendant’s mother on 
the day previous to the execution of the agency deed. It seems 
to me clear that. the plaint-property was excluded from the agency 
and I am unable to differ from the finding of fact arrived at by 
the lower Appellate Court that the plaintiff’s possession between 
1893 and 1909 was adverse to the defendants 2 and 3. 

Coming to the last contention (c), it is clear from the wording 
of Exhibit A that the såle deed was executed by the 2nd defen- 
dant’s mother as guardian of the 2nd defendant alone. Plaintiff- 


_ respondent’s learned Vakil asked us to presume in the plaintiff’s 


favour that the 2nd defendant’s mother intended to execute it in the 
exercise of all the powers to alienate “which she possessed though’ 
she may not have known that she had the power to execute it also 


- aş guardian of the child then in her womb. I do not think that 


a court is bound to stretch any pointin favour of a person like the 
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plaintiff who- took advantage of the helplessness of his mother“ih- 
aw (2nd and 3rd defendants’ mother) to obtain a sale-deéd without 
consideration in fraud of his brother-in-lawfrom her. The sale- 
deed, therefore, did not affect the 3rd defendant’s undivided interest 
in the plaint properties. He was hence not bound té,have it set aside 


under Article 44. As against his interest, the plaintiff could rely. 


only upon adverse possession under Article 144. But as Article 144 


read with Ss. 6 and 28' of the Limitation Act did not bar the- 


3rd defendant’s rights or confer title on the plaintiff as tegards 


8rd defendant’s rights before the plaintiff was dispossessed in ` 


` 1909, the’ plaintiff cannot claim any title to the 3rd defendant's 
interest in the properties. (It is unnecessary to’ consider whether 
the 8rd defendant’s interest has passed to the 1st defendant in this 
case owing to the sale-deed executed by the 2nd defendant in the 
1st defendant’s favour in 1908). The contention (c) has: therefore 
to be upheld. : 

Mr. K. Bashyam Iyengar next contends for the plaintiff, 
that-as the 2nd defendant could. have when suing on his own 
behalf (in the suit-governed by Article 44) to set aside the sale by 
his. mother of his: undivided interest also, joined in that suit 
a cause of action as the next friend of the 3rd defendant (or 
as managing member of the undivided family consisting of 
himself and the 8rd defendant) to’ recover possession of the 
3rd defendant’s interests also in that same suit, the princi- 
ple of the Full Bench decision in 'Doraisami Strumadan v. 
Nondisami Saluvan 4, applied and that therefore, the 3rd de- 
fendant has also become barred in 1906 from claiming title to his 
undivided share. I-think. that that.decision: gave'as wide an effect 
to S. 8 of Act X:Vof-1877 (corresponding to 5-7 óf the present 
Act) as possible and that it is wholly undesirable to extend the 


scope of that Section further. Where two brothers have got the.. 


game cause of action (that 1s, where all the material: allegations 
giving rise to a right of suit are the same), where the whole right 
litigated and the nature of the entire claim litigated are the same 
and where under such circumstances the elder brother could 
institute a suit for himself and his younger brothers on that joint 
right and joint cause of action, S. 7 would become applicable accord- 
ing to the Full Bench decision and would bar the younger brother’s 
gh when the elder brother’s become barred. But in this case the 
ro (1912).1, L. Re 88 M, 118=25 M. L. J. 405. 
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“dnd-defendant’s cause of action and his right to bring a suit depends 


upon the fact of his mother’s execution of Exhibit A, and a suit on 


“such right of ‘his is „governed by Article 44 . whereas the 8rd 
. defendant’s right of suit has nothing to do with Exhibit A or with 
` Article 44 and his right would have been governed by Article 144. - 
`’ The mere fact that under Order 1, Rule 1 Civil Procedure Code, 
- the 2nd defendant suing for himself and praying for one parti- 


cular. remedy could haye joined in that same suit another cause of 
action vesting in the 3rd defendant for whom he (2nd defendant) 
could have acted as next friend, will not bring such a suit within 
the ambit.of S. Tof the Limitation Act which ‘contemplates the 
existence in two or more persons of a jointright and a ii or 
joint causes of action in support of a single suit. 

In the result the Lower Appellate Court's decree will be. 
modified and a preliminary decree for partition of the plaint pro- 
perties into two equal shares. will be passed. The plaintiff’s right to 


‘recover from the 1st defendant mesne profits on the sid half share 


from. fasli 1319 is also declared. Final decree will be passed (after 
taking necessary steps contemplated by law) by the District Munsif 
as regards possession to plaintiff of the particular land which 


‘might fall to his half share in division and in respect of the sum 


due to him for value of mesne profits. 


The plaintiff must pay the Ist .defendant’s costs on half the 
value of the plaintiff’s claim throughout and bear his own costs. 
(The right to the other half-share as. between the defendants 1 
and 3 is not decided in this suit.) . 


Spencer, J.:—The plaintiff obtained a sale-deed in respect 


of the suit properties in 1893 from the mother of defendants 2 


and 3. In this document Exhibit A she described-herself as the 
wife of her deceased husband and as the mother and protecting 


guardian of 2nd defendant. The statement of the District Judge — 


that she acted as guardian of 2nd and 3rd defendants in this 
transaction is incorrect. In the plaint it was stated that she 
acted in the capacity of guardian of the 2nd defendant alone, and 
for the purpose of this second appeal it may be taken that the 
83rd. defendant was in his mother’s womb on the date.of sale. - 
Accepting the finding of the Judge that the possession by: 
the plaintiff of the plaint lands which are not included in the 


lands entrusted under Exhibit I, to his management as an agent 


of the family, was adverse, ‘it is clear. that unless the time be 


i 
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extended under S. 6 of the Limitation Act, his title must have 
been perfected by prescription before the 1st defendant obtained 
a conveyance of them from -the 2nd defendant in 1908. 


The 2nd defendant being 8 years old in 1893 as stated in Ex. 
A must have attained his majority in 1902, or at least by 1903. 


His title to his share of the ancestral property alienated be- 
came extinguished in 1906, when for 3 years after attaining 
majority he failed to set aside the transfer made by his guardian 
during his minority (Vide 5. 6 and 21 of the Limitation Act), and 
therefore he had no interest of his own to convey to his transferee 
(1st defendant) in 1908 when he executed Exhibit II on behalf -of 
himself and his minor brother. | 


But in 1893 there was not any alienation of the 3rd defend- 
ant’s share in the property of the Hindu ge wun to which he 
belonged at his conception. 

Both the lower courts have found that-the sale in 18938, re- 
garded as an alienation of ancestral property, was with considera- 
tion and for no justifiable necessity. Third defendant attained 
majority less than 3 years before the institution of this suit. 


Hence the title of the 3rd defendant which was not alienated 
in 1893 and was kept alive by his legal disability up to the date of 
this suit (S. 6 of the Limitation Act) does not stand on the same 
footing with the title of the 2nd defendant which was alienated in 
893 and became extinguished by limitation in 19 06. 

The District Judge without making any distinction has 
treated the title of both these defendants as extinguished. It is 
now argued in support of his judgment that time should be 


calculated under S. 7 of the Limitation Act as running against. 


‘both on the ground that they were joint] y entitled to institute a 
suit to recover their property and that one could give a valid 
discharge without the concurrence of the other. 


I consider that §.7 of the Limitation Act does not apply, to 
the circumstances of this case. Owing to their interests having 
become split up, 2nd and 3rd defendants were not joint in estate 
in respect of this particular property after the execution of 
Exhibit A. - 

The cause of action for 2nd defendant to set aside the aliena- 
tion made by his- guardian is not identical with the cause of 
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‘Kandasami' action for the 3rd defendant or his representative in interest to 
Naicker ~ obtain a partition of his share of family property upon a subsisting 
Tries pp" title from a third party who was in wrongful:possession thereof. 
— . When the 2nd defendant attained majority he was not competent 
Spencer, J: to give a lawful discharge of the 3rd defendants’s claim under the 


. circumstances found to have existed in this case. 


Thus this case is distinguishable from the case of Doraisami 
Sirwnadan v. Nondisami Saluvan 1.. I agree that the appellant is 
entitled to succeed in respect of 3rd defendant’s undivided moiety 
of the suit’ property and that he must fail as regards- the 2nd 
defendant’s moiety and that costs should be awarded as stated in 
my learned brother’s judgment : 

A. V. V. 


K 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SESHAGIRI . AIYAR AND MR. 
Justice KUMARASWAMI SASTRI. ee 


Pandiyan Pillai .... Appellant® Ist (Defendant). 
D. 4 ‘ ‘ 

K. V. Vellayappa Rowther and ... Respondents (Plaintiff and 

another 2nd defendant). 
i Transjer of Property Act, S. 98—Combination of simple and usufructuary- 
Pandiyan morigages—Condition that the mor tgagee should hold the property as owner on non- 
Pillai payment within a certain time—Clog on the Equity of redemption—Possession origi- 
Bribie © nally under mortgage—Subsequent change of character of, by subs quent arrange- 
Rone ment—Possession adverse-Claim petitioner acquiring property subsequent to attach- 


ment- Whether can be set upén suit to set aside order in the claim proceedings— 
Transfer of Property Act, S. 51—Improvements effected by claim petitioner —Provi- 
sion should be made for in the decree. 

. Where a mortgage which is a combination of a simple and usufructuary 
mortgage contains a condition which converts it intoa sale in case the amount 
due is not paid within a certain period, such a condition is a clog on the Eg uy 
of redemption and ought to be relieved against. . 

Srinivasa Aiyangar.v. Radhakrishna Pillai *, followed. 

Where by reason of a subsequent arrangement, possession which originally 
commenced under a mortgage is continued ina differant capacity, ib would suffice 
ta start adverse possession. 

Where certain property is attached by the deoree-holder as the property of t the 
judgment-debtor and a third person whose title had not ripened into ownership 
by adverse possession on the date of the attachment preferred a claim which was 


scat 
"§ A. No. 1224 of 1916. 4th April, 1917. 

1. (1912) I. L. R. 38 M. 118=25 M. L. J. 405. 

a. (1918) I. L. R, 88 M. 667=25 M. L. J. 47. 
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allowed and the decree-holder institutes a suit under O. 21, R. 68, tha claim peti- 
tioner ig not entitled t> resist the suit on the ground that his title bas become 
perfected by his possession subsequent to the date of attachment. 


The right restored to the parties is the right which they asked the Court to 
give a decision upon as on the date of the attachment. 


Where in sucha suit, it is decrsed that the plaintiff -is entitled to sell the 
property subject to the usufructuary mortgage in favour of the claim petitioner 
defendant, and the latter had effected some improvements honestly believing that 
he was absolutely entitled fo tha property, the decree should make it clear that 
the sale is subject bo the value of improvements the value of which will have to 
be paid to the defendant before evicting him. 


Second ‘appeal against the decree of the District Court of 
Madura in A. S. No. 191 of 1915 preferred against the decree of 
the Court of the Subordinate Judge of Madura in O. S. No. 41 
of 1914. 

M. D. Devadoss for Meant 

A. Krishnaswami Aiyar for ‘Respondent. 

The court delivered the following 

Judgment :— This is a suis for a declaration that the property 
in suit is liable to be attached “in execution ‘of a decree obtained by 
the plaintiff against the 2nd defendant. He mortgaged the property 
in 1894 to the Ist defendant. In 1901, the 2nd defendant 
transferred thé patta to the Ist defendant. In October 1912, the 
plaintiff attached the property in execution of kis decree. The 1st 
defendant preferred a claim which was allowed. Thereupon this 
suit was instituted- The District Judge differing from the Sub- 
ordinate Judge held that the property is liable’ to be sold in 
execution subject to the 1st defendant’s mortgage. . 


s 


In the second appeal Mr. Devadoss’s first contention was that 
the mortgage was an anomalaus one, that the condition for con- 
verting it into an absolute sale after four years worked itself 
out, and that the 1st defendant became the absolute owner. We 
are unable toagree. The period of four yéars is . fixed not as 
a term of the mortgage, but only as limiting the period of enjoy- 
ment in lieu oftinterest. The document is not capable of being 
construed asa usufructuary mortgage for a term as contended 
for by the learned counsel We think that it is a com- 
bination, of a usufructuary and of a simple mortgage and as such 
is covered by the exception mentioned in S. 98 of the Transfer 
of Property Act. In this view, the condition for ‘converting 
the mortgage into a sale is a clog on the equity of redemption 
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Pandiyan which should be relieved against.. We hold following Srinivasa 


Epiat Iyengar v. Radhakrishna Pillai 1, that the „mortgage was not 
| Vellayappa | converted into an absolute Sony ayah, but. was liable to be 
Rowther. 
aa redeemed. : 


The next contention was that the mortgagee acquired a title 
by prescription to the property. It is true’ that there was a 
transfer of patta in January 1901. We do not agree with the 
learned District Judge that the fact that the mortgagee’s posses- 
sion was not interrupted would make any difference: We heldin 
Muthukaruppan v. Muthu 2, that possession continued in a diffe- 
rent capacity would sutfice to start adverse possession, although 
the original possession was not given up : and we dissented from 
the Calcutta view to the contrary: We adhere to that view. But 
the further question is thatas admittedly on the date of the attach- 
ment by the plaintiff, the 1st, defendant: had not perfected his 
prescriptive title, whether he is entitled: to say that on the date 
of the suit he had acquired that title, and that consequently the 
plaintiff is not entitled to any relief in the suit. An old decision of 
this court not reported in the authorised reports namely, Seetha- 
rama Reddi v. Venkata Reddi 3, supports Mr. Devadoss. On 
the other hand, in Krishnappa Chetty v. Abdul Khadir Sahib 4, 
it was held by a Bench of this Court that from the date of the 
claim to the date of the final disposal of the suit, the property 
is subject to lis pendens. In the present case, it is not necessary 
to take up this extreme position. We understand that this view - 
has recently been questioned by another Bench of this Court. 
Vasudeo Atmaram Joshi v. Eknath Balakrishna Thite 5, holds ` 
that if the title to the property was not perfected on ‘the date of 
the attachment, the decree-holder can get a decree for attaching it. 
‘In our opinion, thé proper view to take of the’ proceedings is 
‘this. On the date when the title of the party in possession 
was still inchoate, the plaintiff chose to invoke the aid 
of the court to protect the property from attachment. He got no 
relief in the summary proceedings. He thereupon sought the 
intervention of the court to establish his title. Consequently he’ 
is bound by the decision given’against him. It is well established 
that a decision in a regular suit ‘instituted to contest the order in 


ik (1918) I. L. R, 88 M..667. E Fi (1914) I. L. R. 83 M. 1168. 
(1901) 11 M. L. J. 344. | (1918) I. D. R. 88 M. 685, 
5. Limo 1. L. R. A B. "9. 
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the claim proceedings places the parties in status quo ante either 


by vacating the order made in the said proceedings or by con- 
firming it. The result is the plaintiff ig,directed not to interpose 
obstacles in carrying out the further steps necessary to reap the 
fruits of the attachment. Both the parties are bound by that 
pronouncement. Consequently no question of interruption of 
possession or of its continuance despite the attachment arises. 
This conclusion is in consonance with the view taken by the 
Judicial Committee in Phul Kumari v. Ghanshyam Misra t, as 
regards the nature of the right litigated after the order on the 
claim petition. In our opinion, the right restored to the parties is 
the right which they asked the court to give a decision upon, as 
on the date of the attachment. It is not necessary to say what 
< might have been the result, in case the person in possession had 
not sought the aid of the court and if execution proceedings went 
on without his interyention. We think the plaintiff has a right 
to attach the property. l 

The last question relates to improvements. We are not 
determining their value. But as the decree; of the District Judge 
says that the plaintiff should sell the property subject only to the 
mortgage, it is necessary to point out that the sale should be 
subject to the value of the improvements, if any, as well. No 
doubt itis only when the Ist defendant is evicted that he can 
claim to be paid their value; but none the less, the decree should 
make it clear that the sale is subject to the value of improvements 
and that the Ist defendant is entitled to be paid their value before 
eviction. f 


We feel no doubt that the 1st defendant was a bona fide trans- 


feree. We think that all that the courts should require of him is 
proof that he made the improvements honestly believing that he was 
the owner of the property. See Nanjappa Gounden v. Peruma 
Goundan 2 Narayana Aiyar v. Sankaranarayana Aiyar 3, 
Municipal Corporation of Bombay v. The Secretary State for 
India *, and Moitheensa Rowthan v. Apsa Bivi 5, The principle 
of S. 51 of the Transfer of Property Act is applicable to this case. 
See also Henderson v. Astwood 8. Mr. Krishnaswami Aiyar, 
vakil for the respondent contended that as the document is 








1, (1907) I. L. R. 36 0. 202. 4. (1909) I. D. R. 82 M. 580, 
_ 8. (1914) 1. W. 869. 4, (1904) I. L. R. 29 B. 580, 
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incapable of conferring title as owner, there can be. no question 
of bona fides in making improvements. If the transferee acted 
recklessly and in utter disregard of obvious facts, he could not 
be said to be acting bona fide. That was all that was laid down 
in Maddusami Stddappa v. Bhaskara Lakshmi Narasappa 1. 
In the present case, the form of the document and the’ con- 
duct of the mortgagor and of the mortgagee show that the 1st 
defendant honestly believed himself tobe the owner of the 
property. 

The decree'of the District Judge must be modified so as to 


‘inclue the declarations we have indicated. The appeal fails in 


other respects. Hach party will bear his own costs in this 


_ court. The order as to the costs of the lower court will stand. 


C. A. 8. ; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] . eee 


| PRESENT: SIR JOHN WALLIS, Chief Justice, MR. JUSTIOE 
ABDUR RAHIM, Mx..Justicn Courts TROTTER, MR. JUSTICE 
SESHAGIRI AIYAR AND MR. JUSTICE SRINIVASA ATYANGAR. 
Mulla Vittil Seeti Kutti and- Appellants* (Defendants 5 and’ 


_ others. : - 8 and legal representatives of 
the 8th defendant). 


K. M. K. Kunhi Pathumma AA (Plaintiff and 
` and others.. , defendants 11 to 18). 


Inmitation Act, Art. 134—Applicability—Transfer under which possession not 
taken by transferee—Suit by mortgagor or cestuique trust to recover property from— 
Limitation—Starting point, date of transfer or date on which possession is taken 
by transfaree—Object of Article—Isterpretation of articles of Limitation Act 
based on cirsumstance of their being printed in separate columns—Permissibility— 
Periods of suspension when can be allowed under -Act—Residuary articles~Func. 
tion of —Slatute—Interpretation—Hardship—Considerations of —Propriety. 

Held, by Abdur Rahim, Seshagiri Aiyar and Srinivasa Aiyangar, JJ. (The. 
Chief Justice and Coutts Trotter, J., dissenting); At. 184 of the Limitation Act 
is inapplicable to a transfer from a trustee or racrtgagee under which: possession 
is not taken by the transferee. 

` Held, by The Chief Justice, Coutts Trotter and Srinivasa Aiyangar, JJ., (Abdur 
Rahim and Seshagiri Aiyar, JJ., dissenting) ; In the view that art. 184 is applica- 
ble to a transfer under which possession is not taken by the transferee at the time 
of the transfer, the starting point of limitation is the date of the transfer and not 
the date when possession is taken by the transferee. 


2 B, A. No. 2558 of 1912. 23rd April, 1917. 
L (1915) 29 M, L. J. 857. 
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Per The Chief Justice :—Tha intention of the legislature in Art, 184 was not `P. B. 
to make a provision in favour of the cestui que trust or mortgagor and give him a s 
further period than he would otherwise have had ; on the contrary, the intention Mulla Vittil 
Seeti Kutti 
was clearly restrictive. i v. 
No argument can ba founded on the faot that the articles of the Limitation Kunhi 
Act are printed in three columns. Pathumme. 
Under the Indian Limitation Act Courts are not at liberty to allow periods of | 
suspension not provided for therein. It is equally, inadmissible under the Act 
to say that time shall not begin to run from the time limited in the artiole except 
under some express provision of the Aot. 
Per Abdur Rahim and Seshagiri Aiyar, JJ ,:—It is a well-known rule for 
_ construing the Indian Statute of Limitation that the first and the third - columns 
must be read together and that the words appearing in one of the columns should 
be given the same meaning as in tha other columns. ; 
Per Seshagiri Aiyar, J.:—Art 184 is in the nature of an exception to art. 148 
which provides for ordinary cases of redemption and its object is to afford proteo- 
tion to the person in possession. The article should therefore be constraed liber- 
ally in favour of the legal owner and striotly against the transferee. Wherever both 
the Ist and 8rd columns of an article of the Limitation Act are not applicable ` 
to a case, the residuary articles must be applied. The function of the residuary 
articles is to provide for cases whick could not be covered by the exact words used 
in both the columns of an article. 
Per Srinivasa Aiyangar, J.:—In construing the articles of the Limitation 
Act undue stress ought not to be laid on the first column of the article which 
describes the nature of the suits and it ought not to be held that all suits of that 
class must be governed by that article, though the starting point fixed in the third 
column cannot be applied at all or cannot be applied without working injustice. 
Per Coutts Trotter and Srinivasa Aiyangar, JJ.:— Hardship or no hardship if 
the language of a statute is plain, Oourts are not entitled to take liberties with it 
under the guise of construing it. 2 
Second Appeal against the decree of the Court of the Subor- 
dinate Judge of South Malabar at Calicut in Appeal Suit No. 581 
of 1911 preferred against the decree of the Court of the District 
Munsiff of Parapanangadi in Original Suit No. 632 of 1909. 
The Court (Ayling and Tyabji, JJ.) made the following 
ORDER OF REFERENCE TO A FULL BENCH*:— 
Tyabji, J. :—The facts and questions involved in this appeal Tyabji, J 
may be very shortly stated. spe 
When I refer to the parties I include their predecessors in 
title. All the mortgages mentioned below are usufructuary. 
In 1862 the plaintiff mortgaged items II and III for Rs. 


. 1,000 to defendants 1—4 (Exhibit A); defendants 1—4 took 


possession. 

In 1886 defendant 1—4 purported to mortgage item II for 
Rs, 125 in favour of one Haji (Exhibit XV,) who was subsequently 
redeemed by defendants 5 and 8. 


‘=> 21st September 1915, 2a? A 
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‘In 1893 defendants 1—4 purported to mortgage item -III to 
18th defendant for Rs. 75 (Exhibit XXVI). 

In 1894 defendants 1—4 purported to mortgage items IT 
and III to defendants 5 and 8 for Rs. 9,000 (Exhibit XVIII.’ 
Possession of item II was taken by defendants 5 and 8 in 1900 
(Exhibit XX); possession of item III has been taken after the 
suit was instituted. 

Defendants 1—4 on each of the occasions when they purport- 
ed to mortgage the properties purported to mortgage them as if 
they were full owners, and not merely as mortgagees. 

The plaintiff has sued to redeem his original mortgage of 
1862 Exhibit A and the contention of defendants 5 and 8 is that 
as their transfer from the mortgagees was more than ‘12 years 
prior tothe suit the original mortgagor is barred from suing for 
possession without redeeming them ; article 134 of the Indian 
Limitation Act. Both the lower Courts have held (on the 
authority of Ramachandra v. Sheikh Mohidin 1) that the title of 
defendants 5 and 8 could become indefeasible only 12 years after 
possession and as defendants 5 and 8 have not had possession for 
the said period prior to suit the claim has not become perfected 
by adverse possession. 

Be ‘It is argued before ug’ that Ramachandra v. Sheikh 
Mohidin 1. was wrongly decided and that on the wording of the 
article no question: as to possession arises. , 


The article provides that : 

a suit to recover possession of immoveable property, 
"44" (1):conveyed or bequeathed in trust, or 

(2) mortgaged ; l 

and afterwards transferred from the trustee or mortagee for 
valuable consideration—shall be barred after 12 years from the 
date of the transfer. , 7 

The difficulties in reading the article as contended for by the 
appellant are two fold. In the first place in accordance with it, a 
suit for possession may be barred though the defendants may not 
have taken possession and consequently there may have never 
accrued a. cause of action against him for obtaining possession, 
This is not a mere academic difficulty. In regard to the 3rd item 














1. (1899) LL. R. 288. 614. 
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of property the diffculty arises in this very appeal: for it is 


F.B, 


contended that in regard to that property the present suit could Mulla V. Vittal 


not lie against the 5th and 8th defendants as they were not in 
possession at the date of the suit; they have taken possession 
since the suit was instituted and if now a fresh suit were instituted 
against them the defence would be that the suit is barred under 
article 134 as the suit would be 12 years after the transfer. 


Thus according to the appellant’s contention a mortgagee can 
transfer not merely his own rights but the rights of the mortgagor, 
and can pass a better title than he himself possesses by the simple 
device of deferring possession to the transferee for 12 years and 
the mortgagor can do nothing to prevent this being done. Second- 
ly, if the article is read as the appellant contends then though the 
transfer by the mortgagee may be only of a limited interest and of 
an interest which does not carry with it the right of possession, 
still the real owner of the property would be unable to obtain 
possession after 12 years of the transfer: so that not only is the 
mortgagee (a person not entitled to full ownership) enabled to 
transfer full ownership, ‘but the full ownership is acquired by the 
transferree whether it is purported to be transferred or not. That 
the article should not be read literally on this ane pomi was 
decided in Radhanath Doss v. Gisborne 1. 

The difficulty on the other hand in reading the article as read 
in Ramachandra v. Sheikh Mohidin 2, is that the words in the 
3rd column of the article are “from the date of the transfer” and 
not “ from the date of possession.” 

It seems to me that Ramachandra v. Sheikh Mohidin 2, can 
be supported on the basis (1) that the law of limitation implies that 

the suit in question could have been instituted during the period 
allowed or as expressed in Peria Aiya Ambalam v. Shunmuga 
Sundaram 3, “limitation cannot run against him when there is 
no remedy open to him to recover’ possession of his property” and 


(2) that the transfer referred to in the first column of the article ` 


must by necessary implication be a transfer which gives the right 


to possession and which is not complete unless possession is » 


actually transferred. I do not express any opinion on the question 
whether the article can be so restricted beyond referring to the 
remarks of Lord Cairns in Radanath Voss v. Gasbor ne 1, approved 


1. (1871) I4 M. I. A, 1=15 W. R. 24. 2. (1899) I. L. R “98 B. 614. 
3. (1918) 26 M, L, J. 140 at p. 146. 
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in Juggernath Sahoo v. Syud Shah Mahomed Hossein 1, to 
the effect that the article must be stringently read. 
Ramachandra v. Sheik Mohidin ?; gave effect to a previous 
decision of the Bombay High Court in which Farran, C. J.,. 
delivaring the judgment of himself and Fulton, J., said that until 


_ the defendants held possession under their mortgagee for the full 


period of 12 years the plaintiff could have disregarded it and 
recovered possession and that it was only after the defendants had . 
held possession for 12 years that article 134 coupled with S. 28 of 
the Indian Limitation Act gave legal validity to their mortgage 
barring the plaintiff from recovering possession without redeem- 
ing them. 

It has been argued before us that the reference to possession 
was merely obiter. But it seems to me to be more likely that a 
Judge of so much experience as Sit Charles Farran -had in mind 
the second ofthe two difficulties which I have mentioned: unless 
the transfer by the mortgagee was one which entitled the trans- 
feree to possession it is difficult to give any effect to the article; 
and if that concession has to be made the step taken in 
Ramachandra v. Sheik Mohidin 9, seems justifiable. 

There are however some other cases both of this and the 
other High Courts which make it‘desirable in my opinion that the 
matter shouldbe settled by a Full Bench of this Court. The point 
that was referred in Manavikraman Ettan Thamburanv. Ammu 8 
to the Full Bench was whether a person who had taken a sub- 
mortgage could be said to have “ purchased” within the terms of 


, the article of the Act of 1877: it was no doubt assumed that if 


he could be styleda purchaser the article applied : on the point 
referred the article has been amended and made quite clear. On 
the other hand in the analogous case, where a usufructuary 
mortgagee is ousted bya trespasser, a- Full Bench of this court 
held on general principles and not on any express words in any 
urticle that limitation does not run against the mortgagor until 
there has been an assertion of adverse title to the knowledge of 
the mortgagor, Pert Aiya Ambalam v. Shunmuga Sundram 4. 
The same principles were again enunciated in elaborate Judgments 
of the Full Bench in Vyapuri v. Sonamma Bot Ammani 5. The 
question in the last case was whether the possession of a trespasser 
1. (1874) L. R. 2 I. A. 48=23 W. R.99. 2. (1889) I. L. R. 23 Bom. 614, 


8. (1901) I. L.R 24 M. 471. .4,. (1918) 26 M, D, J. 140 at p 146, 
5. (1915) I. L. R. 39 M-811:-29 M, L. J.-645.. 
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who has dispossessd a simple mortgagor is adverse to the simple 
mortgagee. These decisions of the Full Bench are based on 
general principles which are applicable to the present case. unless 
it is held that the language of the article precludes any other 
construction but that which is put forward by the appellant. 

I'would therefore refer the following questions to the, Full 
Bench. mite n 

(1) Does article 134 of the Indian Limitation Act apply to 
a transfer from the trustee or mortgagee under which possession 
is not taken by the transferee? . 

(2) Where possession is taken under the transfer but at 
some time after the date of the transaction. purporting to transfer, 
the right to take possession, does time begin to run from the date 
when possession is taken or from the date of the transaction ? 

(3) Whether the mortgage is usufructuary and the mortgagor 
has no right to obtain possession from the mortgagee at the time 
of the transfer, does time run against the mortgagor unas 
article 134, 

(a) from the time of the transfer or 


(b) from the time when the morigagor’s right kg sue for ` 


possession accrues, under the original mortgage or 
(c) from the time when the transferee enters into possession or 


(4) from the time when the transferee enters into possession 
and asserts an adverse title to the knowledge of the mortgagee. 


Some other questions were argued before us with which I 


shall now deal. 

(1) With reference to the right of the appellant under 
Exhibits XV‘and XX and in regard to item III the opinion of the 
Full Bench.must be awaited. 

(2) The contention that the lower Courts erred in giving a 
decree for purapad for more than 3 or 6 years prior to suit, is 
opposed to Parasurama Pattar v. Venkatachalam Pattar 1, 
where it was laid down that purapad is one of those payments 
which the mortgagee has to make under the mortgage and that 
the mortgagor need not sue for it until he sues for redemption at 
which time the mortgagee is bound to give credit to the 
mortgagor for all payments that the mortgagee was bound to make, 
I would follow that decision ; and the only other point then is (3) 

1. (1918) 26 M. L. J. 661, 
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Whether the appellants should have been made liable for purapad 
only from 1894 the date of the ‘assignment of the mortgage to 
them. But the appellants by the assignment could not get higher 
rights than the original mortgagee their assignor, who as I have 
already held was bound to give credit to the mortgagors for the 
payments due from himself. This contention therefore cannot be 
accepted. 

The question whether the appellant has d article 134 
dcquired an indefeasible right as mortgagee of item II for Rs. 125 
(Exhibit XV) may in some of its aspects depend upon the decision 
of the Full Bench: This point will, therefore be dealt with when 
the case comes back for final decision. | ; 


- Ayling, J::—L -agree to- the reference proposed : and also in 
the conclusions arrived at by my ‘learned brother on the .other 
points argued before us. .. ci 

K. P. M. Menon; counsel for Appellants 1 and 3 to T.- 


A Yün am, counsel for 186 Respondent, 
The Court expressed the following 


‘Opinion : — The Chief Justice :—-Our rules only provide for a 
reference to a ‘Full Bench. where both the learned Judges con- 
stituting the Bench agree that the question of law to be referred 
is involved in the determination of the case. There are weighty 
and obvious reasons for this limitation, and it is therefore desirable 
that we should confine ourselves to the questions which actually 
arise in the present case. The’ suit is to redeem a mortgage of 
the year 1862 and is within time as against the morigagees, 
having been brought within sixty years from the date of the 
mortgage, Art. 148. ` The question is whether it -is also within 
time as against transferees from the mortgagees, or is barred 
under Art. 134 as having ` been brought more than-twelve years 
from the date of the transfer. ~ The: plaintiff's mortgagees acting 
ag full owners exécuted several usufructuary mortgages of items 


gand 8 undér which they have been-out of possession of these 


items since 1862'and 1894 respectively. ` The most recent 
morigages of both these items were more than twelve years before 
suit, but the present mortgagees: did not get possession under 
these mortgages from the prior mortgagees as - regards item 2 
until.1900 and as regarda item 3 until after the institution of the 


present suit, 


= , a wet > . t ” sor 2 a > 
PART x. ] THE MADRAS LAW JOURNAL REPORTS. 327 


As regards both items the suit is covered by the language of 
Art. 184 taken in its natural sense, but it is said that, as the 
plaintiff had no occasion to sue the present transferees -by way of 
mortgage from the original mortgagees until they took possession 
as regards item 2 in 1900 and as regards item 3 after the institu- 
tion of this suit, the article does not apply. With regard to the 
last case it must.be remembered that possession was not with 
the mortgagees but with prior transferees from them, so that for 
over thirty years the mortgagors if they wished to recover posses- 
sion of the suit properties would have had to sue transferees from 
the mortgagees. 


This result, it is said, may be arrived at in three ways :—(1) 
by reading the date of transfer in the third part of the article as 
meaning transfer with possession, (2) by holding that the article 
only applies to cases where possession is given on the date of the 
transfer and (3) by holding that time did not run under the article 
until‘the transferees from the mortgagees took possession. In 
my opinion none of these solutions is admissible. Article 134, as 
is well known, is founded on S. 25 of the Real Property Limita- 
tion Act 1834 which, after providing generally in S. 24 that suits 
in equity should be barred in the same way as actions at law, 
went on to provide in S. 25 that when land is vested in a trustee 
the right of the cestui gue trust to bring an action for the recovery 
of the land shall be deemed to have first accrued when the land 
shall have been conveyed to a purchaser for valuable consideration 
and shall be deemed to have accrued only as against such 
purchaser and any person claiming through him. This was an 
exception in favour of the cestui que trust, as it prevented time 
running against him until there had been a conveyance by the 
trustees to a purchaser for valuable consideration. Now, as to the 
first suggestion, it has never been doubted, so fax as I know, that 
when the section applies, time begins to run from the date of the 
conveyance, and not from the date when possession is taken under 
the conveyance. ‘The very object of the statute was to get rid of 
the question as to when possession became adverse, which was 
the starting point under the Act of James I as construed by the 
Courts, and to fix a definite period at which the right to’ re-enter 
or bring the action for recovery should be deerned to have accrued, 
To come now to the Indian enactments, there is in my opinion 
equally little ground for holding “the date of the purchase” in 

44 ' 
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the corresponding S. 16 (V) of the Indian Limitation Act of 1859 
and in Art. 134 of the Acts of 1871 and 1877 and “the date 
of transfer ” in Art. 134 of the present Act mean transfer with 
possession. .S. 16 (V) of the Act of 1859 was obviously taken from 
5, 25 of the English Act, but was made applicable to purchases 
from mortgagees as well as from trustees, and there is nothing in 
the extension to justify us in reading purchase, or now transfer, as 
purchase or transfer with possession’ The word “ purchase ” 
was probably substituted for “ conveyance” to cover oral sales, 
but there is no reason to suppose that it was intended to depart 
in other respects from the starting point provided in S. 25 of the 
English Act. To adopt this construction in my opinion is simply 
to alter the statutory starting point and to go back to the date of 
adverse possession which was the old law modified by the Act of 
1834. ; 
I feel no less difficulty in holding that the present article 
applies only where possession is taken on the date of the transfer, 
as this is inserting words which are not there and would practically 
exclude nearly all the cases which would otherwise come within 
the article as possession is rarely taken by the transferee on the 
date of the transfer. Even supposing S. 25 of the English Act 
of 1834 to be susceptible of such a construction, I do not think 
that would affect the present question, 

Mx. Lewin points out that a strict construction of S. 25 
would bar reversionary heirs whose right to sue might not arise 
until long after the date of the conveyance, and he founds an 
argument on the fact that S. 25 is in form a proviso on S. 24 
which imposes the same limitation upon suits in equity as upon 
actions at law, and a proviso the general effect of which is -to 


‘extend rather than to limit the right of suit. As observed ın 


Darby and Bosanquet, 2nd “Edition, page 417, its effect is to 
prevent time running in favour of a trustee against a cestui que 
trust upon an express trust or those claiming through him until 
a conveyance for value has been made by such trustee or some 
one claiming through him and that the right of the cestui que 
trust is to be deemed to accrue at the date of such conveyance. ‘Now ` 
it is obvious,’ the learned authors remark “ that unless this is 
construed as only a proviso on the 24th section (the italics are 
mine) it might, instead of extending the time wherein the cestui 
que trust might bring his remedy actually take it away before his 


A 
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right accrued.” Accordingly they agree with Mr. Lewin that the 
section may be read as applicable only to cases where it extends, 
and ‘not to cases where it restricts, the right of suit which the 
mortgagee might otherwise have. It cannot, I think, be said 
that this construction has ever been adopted in any decided case 
and Mr. Godefroi in his work on Trusts, 4th Edition, page 600, 
refers to it as probable but doubtful. On the other hand it would 
appear that in the cases to which the article has been held 
applicable the date of the conveyance has always been taken as 
the starting point. In Attorney-General v. Flint 1, one of the 
trustees of charitable land: who was also the owner of adjoining 
lands incorporated a building standing on the charity land 
with a building standing on his own land and afterwards 
sold the whole building in 1817. A conveyance pursuant to 
the sale was executed by ‘his executors some years later, and it 
was held that the suit was not barred as it was brought within 
twenty years from the date of the conveyance. In Petre v. Petre 2, 
it was held that there was no express trust:to bring the case 
within S. 25 but that, even if there were, the suit was barred 
as having been brought more than twenty years after the date of 
a deed by. the trustee conveying the property to the trustees of his 
marriage settlement. In a somewhat, similar Irish case Smith 
v. Smith 8, the trustee was held to have conveyed the property to 
the trustees of his marriage under a settlement which was not 
forthcoming at the date of-the suit and to have enjoyed it during 
his life-time, and it was held that a suit against his son who took 
under the settlement after his death was barred by S. 25. The 
decision was reversed on the ground that the terms of the settlement 
were not proved, Smith v. Smith, 4; but it would appear from the 
observations of Darby and Bosanquet, page 444 that the appellate 
Court agreed with the lower Court that the suit would have been 
barred under 8. 25 if the settlement had been proved. Smith 
v. Smith t only decides that there is no dispossession until some 
one else takes possession, In St. Mary Magdalen, Oxford v. 
The Attorney-General, 5 there is nothing in their Lordships’ 
judgments to recognise the: contention raised for the respon- 
dent, and assuming however that this is the correct construction 
of 8. 25 of the English Act, S. 16 (V) of-the Indian Act of 1859 





1, (1844) 4 Hare 147=67 E. R. 597. 2. (1853) 1 Drew. 871—61 E. R.4938. 


3. (1876) Ir. R. 10 Eq. 273, - 4, (1876) I L. R. Ir. 206 C.A. 
.5, 11857) 6 H. L. C. 189=10 E R. 1267. 
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_ was not appended as a proviso to any previous section but was 


wholly self-contained, and, in the language of their Lordships in 
Lala Soni Ram v. Kanhaiya Lal 1, as regards other articles of 
the English and Indian Statutes, I think that S .16 (V) of the Act 
of 1859 was essentially different in its language and intention 
from S. 25 of 3and 4 Will 4,c. 27, and the same observation 
applies to Art. 184 of the present Act. $ 


With reference to purchases from mortgagees 8. 16 (V) of 
the Act of 1859 expressly provided that the period of limitation 


should be the same as in the case of suits against the mortgagee 


himself under S. 1 (15), but this provision, which would have met 
the present case, was not reproduced in Art. 134 of Act IX of 1871 
which shows clearly the intention of the legis!ature to further 
restrict the time in the case of purchases from mortgagees. Article 
184 of Act XV of 1877 omitted the words in “ good. faith” from 
the first part of the article, while the present Act of 1908 substi- 
tuted the words transfer or purchase throughout the article with 


‘consequential variations. In these circumstances, it cannot, I 


think be held that the intention of the Indian legislature in this 
article was to make a provision in favour of the cestui que trust or 
mortgagor and give him a further period than he would otherwise 
have had. On the contrary, the intention was: clearly restrictive, 
and it seems to mé therefore that, even if the construction of S. 25 ` 
of the English Act suggested by Lewin and Darby and Bosanquet 
be accepted, that affords no warrant for introducing sucha con- 
struction here. The Indian legislature, must have. been -perfectly 
well aware that in the case of sales and mortgages alike possession 
is rarely given on the date of the transfer; and, if it had intended 
the date of taking possession under the sale or mortgage to te the 
starting point, nothing would have been easier than to say so. It 
has not done so, and it is not open to us to effect this by taking 
out of the article nearly all the cases which would otherwise fall 
within it. The decision of the Privy Council in Batul Begum-v. 
Mansur Ali Khan 2 is no authority for such a course. . That was 
a suit for pre-emption as to which under Art. 10 the starting ` 
points are either taking physical possession or the registration 
of the instrument of sale. There had been no such registration, 
and the suit property which consisted of certain shares in an estate 





. (1918) L. R. 401. A. 74 at 84=95 M. Ù. J. 181. 
(1901) L. R. 281. A. 248=I. L. R. 24 A, 17, ° > oa 
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did not admit of physical possession being taken except by means 
of a partition suit which had not been brought. Neither of the 
starting points prescribed under Art. 10 was to be found in the 
case, and in these circumstances their Juordships applied the 
residuary article. Here however we have the date of the instru- 
ment of transfer which is, as Ireadit, the prescribed starting point 
under Art. 134. All that was decided in Rungiah Gounden & 
Co. v. Nanjappa Row, 1 was that a decree directing the sale of 
mortgaged property in default of payment of the mortgaged debt 
on or before the date fixed in the decree was not a decree directing 
payment of the amount to be made ata certain date, within the 


meaning of Art. 179, column 3, paragraph 6 (which I should. 


have thought it obviously was not) and that consequently the 
application did not come within the article and must be governed 
by Art. 178. This in my opinion is no authority for giving the 
go-by to the starting point prescribed in Art. 134 for this 
particular class of suits by refusing to apply the article to the 
bulk of the suits falling under it and treating them as governed 
by some other article. I may add that I do not think any argu- 
ment can be founded on the fact that the articles are printed in 
three columns. 


‘Taking this to be the article to be applicable and the start- 
ing point to be the date of the instrument of transfer we have 
next to consider whether there isany rule of construction under 
which time can be-considered not to run until the transferee from 
the mortgagee gets into possession. In Lala Soni Ram v. Kanhaiya 
Lal 2, their Lordships laid down that that under the Indian Act, 
once time begins to run it could not be suspended except under the 
provision of the Act, and explained the decision in Burrell v. The 
Earl of Egremont 3 as proceeding on the construction of the 
peculiar language of S. 40 of the English statute, and I do not 
think their Lordships intended to depart from that principle in 
their -recent decision affirming the decision in Lakhan Chunder 
Sen v. Madhusudan Sen 4 for the reasons given by the learned 
Judges of that Court. That decision can be supported on the 
ground that the case was covered by S. 14 liberally construed, and 
I do not think it is authority for the proposition that under our 





1. (1908) I. L. R. 26 M. 780. 
2, (1913) L. R. 40 I. A, 74 at 84=25 M. D. J. 181, 
3. (1844) 7 Beav. 205. |, 4. (1907) I. L. R. 35 0. 209, 
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Limitation Act we are at liberty to allow periods of suspension 
not provided for in the Act. That would be wholly opposed to 
the line of reasoning in Lala Soni Ram v. Kanhatya Lali 
as well as to recognised principles of statutory construction. It is 
I think equally inadmissible under the statute to say, not that 
the running of time shall be suspended, but that it shall not begin’ 
to run from the time limited in the article except under some 
eXpress provision of the statute. See.also the judgment of Neville, 
J., In re Metropolis and Counties Permanent Investment Building 
Society, : Gatfield’s case 2. For these reasons I am unable with 
great respect to follow the decision in Ramachandra v. Sheikh 
Mohidin 8 and the obiter dicta in Husaini Khanam v. Husain 
Khan 4. 

Briefly my answer is that, when as here the cise is covered, 
by the language of the article, it is not permissible to depart from 
the article itself or from the starting point prescribed therein on 
grounds of real or fancied hardship. Darby and. Bosanquet have 
a final chapter'on the construction of statutes of limitation but, 
they donot refer to any such propositions such as are now. suggest- 
ed. In my opinion they are destitute of authority and all the 
limitations which have been placed in modern times on the 
operation of the statutes of limitation have been based on a con- 
struction of the language of the particular sections and not on. any 
such general principles. ‘I may add that I see no great hardships 
in the present case. The mortgagees in this case had parted, with 
possession fo transferees more than thirty years before suit and 
had never retaken it, and the mortgagors might at any time have 
ascertained the extent of the incumbrances they had created by. 


“yeference to the Registration Office of the District. My answer is. 


that in this case the mortgagors are barred. 
Abdur Rahim, J. :—The questions referred to the Full Bench 
relate to the construction of Art.134 of the Limitation Act which 
has been the subject of much discussion. It is in these words :— 
“To recover possession of immoveable property conveyed or 
bequeathed in trust or mortgaged and afterwards transferred 
by the trustee or mortgagee for a valuable consideration; 12 
years, (from) the date of transfer.” The article embodies certain 
alterations of the similar provisions of the previous Limitation 








1. (1918) L. R. 40 I. A. 74 at 84=25 M. L.J. 181. 
2: (1911) L. R. 1 Ch. 698. 
8. (1899) I.L R, 23 B. 614, 4, (1907) I. L.R. 29 A, 471 at 480. 
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Acts. In the first place, itis meant to apply not merely to 
purchases but also to other transfers made by a trustee or a mort- 
gagee. This alteration was due, apparently, to the doubts that 
arose as to whether the word “purchaser” covered the case of 
transferees like lessees and mortgagees. See Manavikraman 
Ettan Thamburan v. Ammu l'and the dissentient judgment of 
Davies, J., and Ram Kani Ghosh v. Raja Sri Sri Hari Narayan 
Singh Deo Bhadur 2. 


“The main question raised by the reference depends in my 
opinion, on what kinds of transfer.are referred to in the ‘article’ 
or in other words, whether the word ‘transfer’ means merely 
the execution of an instrument of transfer, such as a deed of sale, 
lease or mortgage, or the passing of property or of an interest in 
property along with possession. It isa well known rule for 
construing the Indian statute of Limitation that we must read the 
first and the third columns together. The first column of Art, 
134 defines the scope of the article as applying to suits for the 
recovery of possession of immoveable property which has been 
‘transferred’ by a trustee or a mortgagee ; the date from which time 
is to be calculated is given as ‘the date of the transfer’. Now, 
from the very moment: of the transfer the transferee should be 


capable of being sued for recovery of possession and this implies- 
that the transfer must be a transfer with possession. The result- 


-would be that unless the transferee has been in possession for 12 
years the suit against him would. not be barred under Art, 
184. If the transferee did not obtain possession in pursuance 


of the transfer, Art. 134, in my opinion. would not apply $ 


at all. „Reading the article, therefore in that light, I agree in 
the decision in Ramachandra v. Sheikh Mohidin 8 and Husaini 
Khanam v. Husain Khan 4 although some parts ‘of the reasoning 
in those cases might be open to criticism., This is also the view 
suggested in Muthu v. Kambalinga 5 which it may be mentioned 
was overruled on another point by the Full Bench in Ahamed 
Kutti v. Raman Nambudri 6 and in all the cases which have’ been 
brought to our notice bearing on the interpretation of Art. 184, 
the purchaser or other transferee who was held to be protected by 


this article had been in possession for 12 years. That also seems - 





, 1. (1901) I. L. R. 94M, 471, 2, (1905) 20.L J. 546. ete. 
8. (1899) I. D. R. 23 B. 614. 4. (1907) I. L. R. 29 A. 471. 
5. (1889). I, L. R. 12 M. 816 at p. 818, 6. (1901) I. D. R. 25 M. 99. 


F. B. 





Mulla Vittil 


‘ Seoti Kutti 


v. 
Kunhi 
Pathumma., 


Abdur 
Rahim, J. 


F. B. 
Mulla viil 
Seeti Kutti 


10. 
~n Kunhi. 
Pathumma. 


A Abdur:. 
Rahim, J. 


Coutts 
Trotter, J. 


354 "dani Mabhas taw joùkNai riPoRTS. [von. xxxiti 


to be the effect of thé English rulings as stated in Lewin. on 

Trusts at p.1125. “ No possession by a purchaser for valuable 

consideration short of the statutory period will be a bar.” 
I should therefore answer the first question in the negative. 


As regards the second question, I would answer it by saying 
that time will run from the date when the transfer is completed 
by the transferee being g given possession. 


.. ‘The third question assumes the position that the mortgagor was 
not entitled to obtain possession from the mortgagee at the-time of. 
the transfer. It was strongly suggested in the course of the argu- 
ment that in such.a. cage. Art. 184 will not apply and that time 
will not.run at all until.the mortgagor's right to obtain possession 
from the mortgagee has -accrued. Article 134, as has been pointed 
out in more than one decision, does not apply to cases where, a 
trustee or a mortgagee makes the transfer in pursuance of the 
power vested in them; in. such cases the transferee becomes 
merely an assignee of*the trust or mortgage and cannot 
claim any higher position (see Vythilingam Pillai v. Kuthi- ` 
ravattah Nair land Ram Kani Ghosh `v. Raja Sri Sri: Hari 
Narayan Singh Deo Bahadur 2); it applies only to transférs 
made: in excess of the. transferor’s. powers. Now a mortgagee 
in possession is prohibited from doing any act which is. destructive 
or permanently injurious to the property mortgaged (see 8. 76. 
of the Transfer of Property Act.) If he therefore purports, for 
instance, to sell the property to a third person the mortgagor 
would be*entitled, although the terms of the mortgage may not 
have expired to. protect his own interests by a proper suit. - Ifa 
transfer is only threatened he can obtain an injunction and if'ih 
has actually been made he can ask for possession to be. delivered 


. to the mortgagee. It is not however necessary to answer the thi rd 


question. 

_ Coutts: Trotter, J.:—With great respect to my brothers Abdur 
Rahim and Seshagiri Aiyar, JJ. and the learned Judges who deci: 
ded Ramachandra v. Sheikh Mohidin 8, I am unable to construe 
‘transfer’ as meaning ‘transfer with possession,’ because-that is 
really what it comes to, that seems to me to amount toa bodily 
importation into the statute of words that are not there. But 1 
am impressed with the argument that the third column of the 
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schedule is meant to fix the time at which the plaintiff's cause of 
action is to be deemed to accrue. How can a cause of action be 
deemed to accrue at a time. when circumstances precluded it from 
existing? Itis very tempting to hold that the article cannot 
apply to a plaintiff whose cause of action did not exist at the time 
when limitation is said to begin to run. Such a general principle 
would be intelligible and very likely salutary; but I do not find it 
in the statute or in any decision that is binding upon this Court, 
and I do not see how I can importa general principle into a codify- 
ing statute. It is no doubt a startling result to say that a man’s 
cause of action can be barred before it has accrued but if the 
plain words of the enactment involve that, ‘we cannot rewrite it. 
I agree respectfully with my Lord that the words here are too 
plain to evade; and I question whether judicial attempts to miti- 
gate the hardships of the obvious interpretation of statutes do not 
do more harm than good. Ifthe words of the statute work in- 
justice unless a violent strain is put upon them, the legislature 
alone can cure the evil. 


My answer therefore to the first daton is yes; to the second 
fromthe date of the transaction. 


Seshagiri Aiyer, J. :—Although a large nei of questions 
were submitted for the consideration of the Full Bench the argu- 
ments related only to two points : (a) whethér the plaintiffs are 
bound to pay a sum of Rs. 9,000 to defendants 5 and 8 before 
redeeming the mortgage ; (6) whether they are bound to pay them 
a further sum of Rs. 125. The facts which raise these two 
questions are briefly these: ‘The plaintiffs are the owners of the 
property. They mortgaged items 2 and 3 for Rs. 1,000 to defen- 
dants 1 to 4 in the year 1862. It wasa usufructuary mortgage, 
and defendants 1 to 4. took possession under the mortgage. In 
the year 1882, these defendants notwithstanding they were only 
mortgagees dealt with the property as if they were full owners 
thereof and gave a mortgage of item 2 to one Poker; in 1886 one 
Haji redeemed Poker.. The 5th defendant redeemed Haji and got 
possession in 1900. From the year 1886° to 1900 Haji held 
possession under a mortgage for Rs.- 125. Consequently, he acquir- 
ed a right to. be redeemed on the payment of that amount. The 
5th- defendant who has stepped into the. shoes of Haji is entitled. 
te claim that right. Mr. Sundram who appeared for the ` plaintiff 
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did not dispute the liability of his client to pay the sum of Rs. 125 
before redemption. . That disposes’ of the second question. 

- The first question is more difficult. : It was only in the year 
1900 that the 5th defendant got possession of the property, although 


| the mortgage for Rs. 9,000 was-in the year 1894. The: suit for 


redemption was brought in the year 1909. -If limitation ‘com- 
menced to run from. 1894, the date of the mortgage, the plaintiff 


+ 


could not maintain the suit in its present form. If, on. the other 


hand,:limitation began to run only from 1900 when possession 
was’ obtained by.the 5th : defendant, the. suit is..imtime.. I have 
come to the. conclusion that the suit .is in time.’ . In my opinion, 
clauses (1) and (3) of the schedules should be.read together and the 
words appearing in one of: the clauses should be given the same 
meaning as in the other clause. Ialso consider that the canon of 
construction suggested by Benson and Bhashyam Aiyangar, JJ. in 
Rungiah Gounden ` & Co. v.'Nanjappa Row 1, namely, “ ifthe 

various starting points fixed in the third column of any article from 
which the period of limitation is to be reckoned do not ‘cover all 


cases falling within the class of suits or applications described in 


the first column, it will be impossible to hold that the article in 
question is exhaustive of the class,” is the right one. 

“Before examining the language of Art. 134, I may premise 
by observing that it is in the nature of an exception to Art: 148 
which provides for ordinary cases of redemption:” It is also clear 
from’ its place that its object' is to-afford protection to thë- person 
in "possession. Further the protection is: of the same kind as:that 


‘contained by implication- in `S. 28 -of the Act, by “which a 


prescriptive right (limited or unlimited as the case may be)-is. secur- 
éd as against the person who has the legal ownership in him. Conse- 


quently one: may safely assert that the.article should - be- construed ` 


liberally in favour of the legal -owner as it cuts down the remain- 
ing period for enforcing his rights of redmption and strictly: against 
the transferee ‘as .he is- permitted to acquire a right which in 
strictness he is not: entitled to, and which secures .tohim an 
advantage only under special circumstances, 

-Àn analysis of the first-clause of Axt. - 134 of the- Tuimitation 
Act shows (a) that the suit must be to recover’ possession; . (b) 
that the propetties sought to be recovered must have been first 
mortgaged and (c) that it should. have been transferred fai the 

: -1. (1903) I. L: R. 26 M. 780. oe 
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mortgagee for valuablé consideration. Ihave omitted the words 
relating to conveyance and trust.in.this analysis. The question 
then is, what is the meaning to be attributed tothe word ‘transfer’ 
in the first column? If the suit is to recover possession-it would 
not prima facie, lie against a transferee who has not obtained 
possession. It follows therefore that-it is a pre-requisite of a suit 
under thisarticle that the transferee frém the mortgagee must 
have obtained possession. The word ‘transfer’ in this column 
does not simply mean a paper conveyance, but the transfer of 
possession. If the term ‘transfer’ is used in column (1) in that 
- sense, it necessarily follows that the word ‘transfer’ in column (3) 
has the same meaning. The legislature in speaking of the 
date of the transfer in column (3) must have had in mind, the 
transfer with the attributes: which that term possesses in column 
(1). In this view, time does not begin to run until the trans- 
feree has taken possession of the property. If we turn back to 
S. 28 of the Limitation Act, the right which is extinguished and 
which confers upon the opposite party a title by prescription is 
traceable to loss of possession. That is the policy of the law, and 
I fail to see why the legislature should be taken to have meant in 
Art. 184 that anything short of deprivation of possession should 
bar a person entitled to possession or confer upon the party not 
taking possession, a prescriptive title as if he had been in posses- 
sion from the date of the paper transfer. The essence of the title 
Jost and of the title acquired both under S. 28 of the Limitation 
Act and under Art. 184 is that one party should have lost pos- 
session and the other party should have acquired that possession. 
I am, therefore, apart from the authorities, of opinion that under 
Art. 184 @ transferee from a mortgagee prescribes only from the 
date that he takes possession of the property transferred to him. 
Reference may be made in this connection to the observations of 
Mookerjee, J., in Promotha v. Kishore 1 and in Priyasakhi Debi v. 
Bireshur Shamantha 2. Mr. Justice Muthusamai Aiyar understood 
the word ‘purchase’ in the third column of Art. 134 before it 
was amended as relating to possession under the purchase. There 
is the direct authority of Ramachandra v. Sheikh Mohidin 3 in 
favour of the view I have indicated. Husaini Khanam v. Husain 
Khan 4 also is to the same effect. Nothing that has been urged in 





“1, (1916) 25 O. D. J. 198. Ž °> 789. (1916) 210. W. N. 177. 
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BB, the course of the argument in this case has led me to ho dapat from 
Multa Vitti) the position so uniformly maintained. 
Besti Kutti 


v. I dò not propose to discuss at length the case-law bearing on 
panunhi 8 and 4 Will. 4, c. 27 from which admittedly Art. 184° has’ been, 
=. borrowed. The Indian article is far wider in its application than 
eee. the English section. None-the-less, the principlé which was lield 
: to underlie 3 and 4 Will 4, c. 27, has a bearing upon the present . 
case. In Agency Company v. Short 1 Sir Horace Davey (after- 
wards Lord Justice Davey) contended that ‘Under 3 and 4 Will 
4, c. 27, the title of the rightful owner to land is not defeated 
unless some other person or successive persons has or have been in 
possession thereof for a continuous period of twenty years.” Lord 
Macnaghten accepted this contention and held that whére a tres- 
passer was in possession for less than twenty years and then re- 
linquished possession, the law presumed that the rightful owner 
was in possession immediately after. In answer to the argument 
that when once time had begun to run, nothing can stop it, his 
; Lordship stated: “There is not, in their Lordships’ opinion any 
analogy between the case supposed and the case of successive dis- 
abilities mentioned in the statute. There the statute “continues 
to run” because there is a person in possession in whose favour it 
is running.” Parke Baron’s observations in Smith v. Lloyd 2 to 
the effect (Welsby, H. and Gor. 562), “We are clearly of opinion 
that the statute applies not to want of actual possession .by ‘the 
plaintiff, but to cases wheré he has been out of and another in, 
possession for the prescribed time. Thére must be both absence 
of possession by the person who has the right, and actual posses- 
sion by another, whether adverse or not, to be protected, to bring 
the case within the statute. We entirely concur in the judgment 
of Chief Justice Blackburne in M’Donnél v. M’ Kinty 8, and the 
principle on which it is founded,” were accepted by the Judicial 
Committee as good law. The argument of Counsel ‘in’ Aétorney- - 
General v. Flint 4 seems to have proceeded on this assumption, al- 
though the question of possession did not directly arise for conside- 
ration in that case. If we bear in mind the further principle that 
there can be no presumption of possession in favour of a wrongdoer, 
it becomes clear that the rightful owner is not affected by anything 





1. (1888) L. R. 18 A. C. 793. 8. (1861) 9 Exch. 5623—28 L. J. (Ex). 194 
8. (1847) 10 Jr. L. R. 614, 4, (1844),4 Hare. 147=67 E. R, 597. 
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short of actual possession taken against him. ee sits 
of State for India v. Krishnamoni Gupta 1. tose 

In. this. view, although the. 5th defendant obtained-a mort- 
gage in 1894 for Rs. 9,000, as he-did not take possession under 
it until 1900 and as the suit was brought within . twelve years of 
the.taking of possession, the plaintiff is not bound to pay the sum 
of Rs, 9,000 before redeeming the mortgage. . 


‘There is another way of looking at this question, which I do 
not propose to examine at any- considerable length ; but having re- 
gard to the fact that that poi nt of view has found favour with one 
of my learned colleagues, I wish to say a word on that question. 
In this connection I am assuming that the word “ transfer ” in 
Art. 134 does ‘not mean, “transfer with possession.” In that 
view, if at the date of the transfer, the transferee had not taken 
possession, the Art. 134 would have no application. If the article 
does not apply, then the residuary Art. 144 would apply as 
against the person who claims to have acquired a limited 
prescriptive right to be redeemed. Under that article time begins 
to run only when the possession of the defendant becomes adverse 
to the plaintiff. i 

In my opinion, wherever’ both the Ist and ard columns of an 

article are not applicable to a case, we must apply the, residuary 
articles. The function of the residuary articles is to provide for 
cases which could not be covered by the exact words used in both 
the columns of an article. After all, no legislature and. the 
ingenuity of no draftsman can provide in terms against all possible 
contingencies, and that is the reason why residuary articles are 
-inserted in the Limitation Act. In this view also the suit is in 
time. Therefore my view is that the claim of the 5th defendant 
that he should .be redeemed only on a of Rs. 9,000 to him 
is unsustainable. 
"In the light of the above daraan, my answer to the first 
question is “No”. The answer to the second question is that 
time begins to run only after the date of possession. 1 do not 
think it necessary to givean answer to the third question, as it 
does not arise for consideration in this case. 

Srinivasa Aiyangar, 5 — Article 184 of the Limitation Act 
has not been easy to construe, nor is it easy to apply in concrete 
cases. Soon after the omission in 1877 of the words “in good 
| f “1. (1902) I. L. R. 290. 618 at p. 526. 
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m.p. faith” which qualified the word ‘purchasers,’ in the Limitation 
Mulla Vittil ‘Act of 1871, a question arose which is not yet settled beyond 
Beeti Kutti controversy, whether a transferee with actual knowledge of. the 

Kunhi limited title of his transferor was entitled to the protection” 

t _ eee , of the article, especially when such transferor had under no 
“Srinivasa , / circumstances power to transfer a larger interest than he had. 
Aiyangar, “J. There was no apparent reason for treating him differently from 
his transferor but yet the language of the article was plan. It 
may be that the legislature desired in the case of transferees for 
„ value to prevent an inquisition into circumstances attending the 
transfer or the state of knowledge of the transferee after twelve 
years from the date of the transfer. Mr. Justice- Ayling and 
myself had to consider the question in'a recent case, (Subbarya 
Pandaram v. Mahamad Musthapa Marakayar 1 % but that it is 
not the point here. 


The questions referred to us areas to the applicability’ of 
the article to suits where the mortgagor had no right to sue for 
possession on the date of the transfer, or where the transferee’ 
does not or cannot take possession on the date of the transfer, that 
is one question, and the other, as to the starting pong of limitation 
to suits to which the article applies. ne i 


The suits contemplated by the article are suits for ‘possession, 
presumably by a mortgagor or his representative, (we are 
concerned only with mortgages here) and against the transferee 
or his representative. Though there was some discussion at the | 
bar about it, there can be no doubt that the suits governed by the 
article are suits against: the transferees or their representatives. 
Section V of the Act of 1859 in: which the provision: was first 
enacted is conclusive Of this question, for it says ‘in suits for 
recovery’ from the purchaser or any person claiming under him. 
Further the article cannot, I think, apply to suits where at thé 
time of the transfer the mortgagor was not entitled to sue for 
possession ; otherwise he may be barred before he has a 
right of action. The mortgagor for instance may not ‘be 
entitled ‘to redeem till after the expiry of over 12 years 
from the date of the mortgage and if soon after the date 
of the mortgage ‘the mortgagee alienates the mortgaged pro- 
perty and places the alienee in’ possession, the ‘mortgagor 
would be left vaun without a remedy if' Art. 134 


1. (1916) 32 M. L. J.'85.' 
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applied in. so far: as the. recovery of possession -of -his -land~: 


-is concerned, a. manifestly unjust result. When we remem- 
“ber that mortgages for long terms are quite common in“ this 
‘country and in Malabar the common and the usual mortgage 
(the kanom) is irredeemable for twelve years, we would ‘not be 
justified.in ‘construing Art. 184:in such a way as to indirectly 
take away the right of redemption of the mortgagor, while that 
right-has been the-subject of anxious protection in Jaw; so much 
so that an impediment to the fair exercise of the right even by.a 
contract of the parties at the time of. the transaction, 4. e.; a clog 
-on, the equity of redemption is not recognised: .The Indian 
Legislature in. S. 60 of the Transfer of Property ‘Act, as has been 
pointed out, has omitted the words, ‘ in. the absence. of a contract 
to the contrary,’ with a view to prevent the mortgagox from con- 
tracting himself.out of-his right of redemption at the time ofthe 
-mortgage. Whatéver doubts there may have been prior to the 
decision of the Privy Council in Bakhtawar Begam v: Husani 
Khanam 1 as to whether the mortgagor. was, ab liberty to redeem 
before the time limited for-payment, now, there can be no question 
that-he cannot do so unless he reserves, such a right by the mort- 
gage contract. No doubt-it may ;be said that-a mortgagor should 
not bind himself not to redeem for.a long-period, but a Limitation 
Act should not be construed.as fettering or affecting a substantive 
right.. It may also be said that he may haye an -action, for 
damages against the mortgagee. on his-coyenant to place him in 
possession on redemption, but that would Pe sapot substitute for 
his land... | pepa Ae Mel x 
As on principle, no peri of limitation - ‘can - bagi to run. till 
there isa cause of action, (thé third column of ‘the elaborate 
schedules in the Limitation Acts of 1871 and onwards is based.on 
this principle and the terminus a quo as far as possible is made to 
coincide.: with the earliest time at. which an action could be 
brought): we ought. not to construe the article, if the language 
admits of it, in such a way.as.to bar theaction before the.cause of 
action arose. or even, to cut short the. period so.as to give varying 
periods.of time for the same suit, varying according to-the.time 
which elapsed between the date of the transfer and the accrual of 
the cause of action. In construing these articles of the Limitation 


Act we should not lay undue stress on the first column-of the 
mama aaa aana aaa a aaa aan aaa aaa aaa amah aaa aaa 
1. (1914) L. R. 41 I. A. 84 at p. 89=26 M. L. J. 474, 
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‘article which-describes the nature of the suits, and hold that all 
- suits of that class must be governed by that article, though the 


starting point fixed in the third column cannot be applied at all or 
cannot be applied without working injustice. On this principle in 
Rungiah Goundan & Co. v. Nanjappa Row, 1 it was held thatan 
application for execution of a mortgage decree which cannot be 
executed till after the time fixed for payment, (usually six months), 
is not: governed by Art. 179 of the Act of 1877 but by Art. 
178 ofthat Act. It is to be observed that one of the starting 
points specified in the third column of Art. 179, is the date of the 
decree and there is no difficulty in counting the period of limita- 
tion from that date, and it is‘as easy to apply Art. 179 to that 
case as Art. 184 to this. For other illustrations of the same 
principle I may refer to the decision of this Court in Palaniyandi 
Malavarayan v. Vadamalat Odayan 2 and Manikkam Pillat-v. 
Thantkachelam Pillat 8, where it was held that unless: there was 
a person in existence competent to sue, there can be no limitation. 


‘There may no doubt be cases where on ground of public policy or 


owing to the difficulty in fixing precisely the time when the cause 
of action arises, a limited period may be fixed beginning from more 
or less arbitrary starting points; for example a suit to recover 
moveable property, from a depositary or pawnee must under Art. 
145 of the Limitation Act be brought within’ 30 years from the 
date of the deposit, or pawn, though there may be a contract 
between: the parties fixing a time before which the despositor or , 
pawnor could not recover the property from the bailee. ‘Such cori- 
tracts are likely to be rare and it is obviously convenient that 
questions of title to moveable property ‘which is capable of transfer 
by mere delivery of possession should be settled as soon as possi- 
ble. K is noteworthy that though under Cl. 15 of 8.1 of the 
Act of 1859 the beginning of the period of limitation was the date 
of the . transaction in suits to recover moveable and immoveable 
property alike, irrespective of the time fixed by the.contract for 
such recovery and though the same provision was re-enacted in 
1871, in the Act of 1877 the starting point was altered-go 
as to coincide with the date of the accruer of the cause of 
action as regards suits to redeem mortgages of immoveable property. 
Again when the Act of 1908 was passed, in Art. 138 the aia 





. -(1903) I. L. R. 96 M. 780. 2, (1915) 2L. W- 728. 
< 8 (1916) 4 L W. 869. - 
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point, was altered as to coincide with the accruer of the cause of 
action and clause 2 was-added to S. 15, thus shewing the anxiety 
of the legislature to prevent any injustice. by time running against 
a person.” who was:unable to: sue. At the same time it is to be 


noted that though a change was made in respect of suits for. 


redemption or recovery of possession of immoveable property. from 
mortgagees, no corresponding change was made in Art, 134 
which provided for suits to recover possession from - transferees. 
This may be due to the fact that Art. 184 provides for recovery 
from transferees, not merely, of mortgagees but also of trustees.. 
As regards recovery of moveable property from buyers from 
bailees or trustees for.which provision is made in Art..133 in 
practically identical terms, there is no difficulty in applying the 
article,.as the bailor may recover. possession from the buyer .with-. 
out reference, to.the time fixed in the contract. of bailment as the 
bailor can at his option avoid the contract of bailment i in the 
circumstances referred to in the first column of the article. (S. 153. 
of the Contract Act. Donald v Suckling 1, per. Blackburn, J. ) 
~ In England 3 and 4 Will 4, c. 27, 8. 28, which was after wards 
repealed and re-enacted as S. 7 of the Real Property Limitation 
Act of 1874, merely reducing the period of limitation from 
20 years to 12, provided “ that when a mortgagee shall have 
obtained the possession or receipt ‘of the profits of any ‘land 
' comprised in his mortgage, ihe mortgagor . shall not bring an 
action, or suit to redeem the mortgage but within 12 years u 
after the time when the morigagee obtained, such possession” 


Both before the enactment, (when Courts of Equity applied 
the, provisions | of the statutes ' of limitation, which in terms 
did not apply to equity. saits, in analogy to actions ‘at, law), 


and after, ib appears to have been understood that the provi- 
sions of the statute and similar provisions in the earlier 
statutes did not bar redemption even after 20 years from 
the date of the mortgagee taking possession, if the mortgagee 
as such was entitled to remain in possession till his mortgage was 
satisfied, t. sy where, as in the case of a Welsh mortgage which 
- closely resembles a usufructuary mortgage as defined in the 
Transfer of Property Act there is no question of defeault, or for 
forfeiture or right of foreclosure (see Coote on- Mortgages, pp. 32 
and 33. Yates v. Hambly 2, Feniwick v. Reed 8.) 


: 1. (1865) L. s 1 Q.-B. 585 at p. 612. -- 2... (1742)-9-Abk. 860. 
. (1816) i Mér: 114 at p. 125=35 B; R. G18 © 
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In Alderson v. White 1, there was a sale and a covenant to 
resell on payment of the purchase-money at or upon the 25th 
March in any year. - The suit was to redeem long after 20 years) 
after the purchaser had taken possession. The Lord Chancellor: 
in appeal held that the transaction was not a mortgage and that 
‘concluded the case. But referring to the plea of the statute he said! 
“Tam disposed to think that the statute cannot apply soas to make 
the mere possession by the mortgagee for 20 years a bar to redemp- 
tion when the original contract is in terms that the mortgagor’ 
may pencen at any time during a: period extending beyond the 
20 years” 


It ‘appears to me therefore that the stringent provisions of 
Art. 134 which cuts down the long period of 60 years which a 
mortgagor has after his right to redeem accrued, should not be 
construed as barring his action even before it arose, or as giving 
him a lesser period than 12 years if the cause of action arose after 
the date of the transfer, but before the expiry of 12 years, more 
especially as a transferee need not bea transferee in good faith. 
This question however does not really arise in this case and it is 
therefore unnecessary to answer the 3rd question in the reference. 


As regards the 1st and 2nd questions I think, that unless the. 
transferee had possession, on the date of the transfer the article 
cannot apply. The possession need not be physical or: actual 
possession. As I have said already the suit must be one for 
possession against the transferee. The article is obviously intended 
to protect a person in possession for over 12 years and the article 
assumes that the plaintiff is in a position to sue for recovery of posses- 
sion from the transferee on the date of the transfer. If on the other 
hand the article is so construed as to apply to cases where the trans- 
feree has not possession or cannot, or is not entitled to get possession ` 
on the date of the transfer, there is no reason to confine it to cases 
in whieh the transferee takes possession within 19 years from the 
date of the transfer, and not to apply it to cases where he takes 
possession long after 12 years from the date of the transfer. In 
the latter case the mortgagor’s right to redeem or recover posses- . 
sion would cease, retrospectively as it were, the moment the 
transferee obtains possession, even if he gets it by the voluntary 
surrender of the mortgagee or his representative. To take a cage 
which is of ordinary occurrence in Malabar, A is the jenmi and ' 


1. (1858). 2 De. G. and J. 97 ; 3 Jur. (N S.) 125, 


i 
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granta':a kanom on the Ist January 1900 to B. This is not 
' redeemable within 12 years; and is often not redeemed for a much 
longer time. B sub-mortgages his mortgage interest on kanom 
to’ C-a year after, 4. e:, on-the 1st January 1901 and places C in 
possession and immediately ‘after, say on the 1st February 1901 
sells the property to D absolutely or gives a melcharth purporting 
to act as the jenmi. ‘D-will have, to redeem C before he obtains 
possession which he may not be entitled to do till after.12 years 
from the 1st January 1901, 4. e. till January 1913 as C might 
claim to hold posseSsion as kanomdar against his mortgagor B and 
his transferee D, though not against the jenmi A. The amount 
due to Œ is never an easily ascertainable sum, owing to his right 
to compensation for improvements which is often not settled till 
after a prolonged enquiry in Courts. Many years may elapse, even 
twelve years, before the rights of D and C inter se are settled and 
D becomes entitled to or gets possession through Court, In the 
cases supposed A cannet sue anybody for possession till after the 
Ist January 1912 and would have 60 years to redeem Band 
recover possession from C. D is not entitled to redeem C till 
January 1918, and may not get oneven be entitled toget possession 
till some time after. ‘Twelve years from the date of the transfer 
would expire in February 1913, amd A has practically no time to 
bringa suit for possession from Dthe transferee even under the 
most favourable circumstances. But D may not take possession, for 
many a melcharth holder is unable or unwilling to pay for redemp- 


-tion immediately he obtains a transfer, more especially as he l 


generally stipulates for 12 years enjoyment after he obtains 
possession. The real owner then may be barred, the very instant 
he. is able to sue the transferes for possession. In this very case 
_one of the transferees got possession after theinstitution of the suit 
for. redemption. It must be remembered that there can be oral 
‘sales, in places where the Transfer of Property Act is not in force, 
and such sales would have been valid in all Provinces before the 
passing of that Act, and when the Limitation Act of 1877 was 
enacted. The language of Art. 134 in that Act so far as 
coneerhs the present matter was exactly the same as that of the 
later’ Act of 1908.. | It is difficult to see how the, mortgagor can in 
_such cases possibly know thai his rights are being affected to his 
‘ prejudice,- assuming that thee, is.somé sort of a duty to search the 
ı registers.. to find-out: if his mortgagee has-not been fraudulently 
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dealing with the: property in violation of the mortgage coniract. 
Tt is true, that the Law of Limitation : may bar a person’s right, 
though he may not know.that his rights are being infringed, but 
where he has no.-reagon to believe that his rights are infringed by 
the act. of those who are bound to protect it, it appears to be un- 
necessary to restrict or interfere with his right, unless the language 
of the statute is plain. A mortgagor can'no doubt as soon as the 
mortgage-money becomes payable, sue to redeem the mortgage 
and implead in that suit the. transferees of his mortgagee; but. if 
his mortgagee is in possession on his own behalf, the suit 
would be governed by Art. 148 and not by Art. 134. If- 
after the institution of such:a suit the transferee obtains 
possession, as has happened in this very case, should the suit 
be dismissed as barred by Art. 134, though it was not barred at 
its institution? It must be remembered that the doctrine of lts 
pendens cannot apply, as the transferee obtained possession by virtue 
of aright created antecedent to the institution of the suit. The fact 
that in this case the original mortgagee had created mortgages and 
placed the mortgagees in possession is also immaterial, for they 
had been redeemed by the last transferee from whom possession 
is'sought; the last transferee does not claim as assignee of the 
previous .mortgagees whom he had redeemed, but as a mortgagee 


_ from the original mortgagee. 


‘It was not suggested: that suit for recovery of possession in 
Art. 134 do not include suits to recover possession on payment 
of whatever may be: found due to the mortgagee, t. e., suits for 
redemption, and no such limitation can be placed on the article. 


The conclusion then, I arrive at is, that unless the- mortgagor 


‘or his representative can sue for recovery of possession from the 


transferee on the date of the transfer the article does not apply. 
This’ construction gives sufficient protection to thosé- who are 
entitled to protection, namely persons who take a transfer from 


‘mortgagees who, rightly or wrongly, they may believe, have the 


power to transfer an absolute title, as a mortgages by conditional 


‘gale after condition broken, an English mortgagee after the period 


fixed for redemption, or a mortgagee with a power of sale after the 
time for the exercise of the power has arrived; as by lapse of time 
théy may be prevented from proving facts or. circumstances which 
would enable them to keep their-purchase. That, I believe, is also. 
the reason for the omission of.the words ‘good fáith? in the article, 


AN 
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for a:person may not.be ablesto. prove:it after along: lapse of time, 
though the omission undoubtedly may enable-a ‘transferee with 
notice to obtain the protection ‘of the article. Even transferees 
from ordinary usufructuary mortgagees may be entitled to protec- 
tion, as such mortgages, in Provinces in which .the Transfer-of 
‘Property -Act is not in force, may be effected by delivery of 
“possession, and a transferee from a person who has long. been in 
possession may not bein a position to find out whether such 
possessor is an absolute owner ora mere- mortgagee, just in the 
‘game way as it may be difficulé to, ascertain if a person in posses- 
sion of moveable property is an absolute owner or bailee.. But 
there is no reason to extend the protection’ so as to materially affect 
the substantive rights of owners who are not in a Eo to 
protect their interests. - 


If however the article is to be applied it is difficult to fix any 
other date than the date of the transfer, 7. e.,. the transfer of title 
as ‘the starting point. That ‘transfer’ in this article means the 
‘transfer of title and not transfer of possession’ is clear} for the word 
‘transfer’ was substituted for the word ‘purchase’ to settle the 
- conflict of decisions on the interpretation of the latter word in the 
Act of 1877. In In re Metropolis and Counties Permanent Invest- 
‘ment Building Society 1, Neville, J., held that time for redemption 
of a common mortgage in England commenced from the date of the 
mortgagee taking. possession as provided by S. 7 of the Real Pro- 
` perty Limitation Act of 1874 and observed that the statement in 
Fisher’s Book that ‘time will not run in the case of a common mort- 
gage until the day. of redemption has arrived ; for the mortgagor can- 
‘not redeem before that day, must be accepted with caution; he 
apparently dissented from the dictum of Walton, J., to the contrary 
ina previous case. It is to be observed that there was no question 
in that case that S. 7 of the statute applied to the suits for _redemp- 
tion of common mortgages, in which ordinarily the mortgage 
‘money. becomes : payable in six months ; there are also generally 
provisions in these mortgages for the mortgagor being in posses- 
sjon till default. There can therefore be no hardship in applying 
the provisions of the section. Hardship or no hardship if the 
language of the statute is quite plain as it is in ‘this case, we are 
not entitled to take’ liberties with it under the guise of construing 
it.. Iam therefore with all respect unable to agree with the 
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decision in Hussaini Khanam v. Husain Khan 1. Ramachandra 
v. Sheik Mohidin 2, as I read it, only decided that Art, 134 
does not apply except to cases of transferees with possession. 


My answer then to the questions 1 and 2 is that Art, 134 
does not apply except to the cases mentioned therein. 


A. S. V. 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICH AYLING AND MR. J USTICH SESHA- 


. GIRI AIYAR, 


Syed Hasan Raza Sahib Appellant* (Defendants 1, 4 


Shamsul Ulama and others. and 7.) 
v. 
Mir Hasan Ali Sahib ... Respondent (Plaintiff and 


` | Defendants 2,6 and 7.) 


` Election—Quorum at meetings of electoral body, rule as to~Eaceptions to 
the rule—Notice of mecting—Member of electoral body, when entitled to—Maho- 
medan Law—Scheme for managênené ofa charity—Appointment of minor, as 

muttawallis, invalid. 
A scheme for the management of a Mahomedan Charity provided inter alia, 


for a Managing Committee consisting of five members and three muttawallis, and 


direotod that vacancies in the Committee should be filled by election by an 
electoral body consisting of the continuing or surviving members of the Com. 
mittee. There was no provision of a quorum at an electoral meeting or for a 
minimum number of voters to be recorded for a candidate to render his election 


“valid. Nor was there proof of any course of business adopted by the electoral body 


fixing the guorum at electoral meetings. On the occurrence of a vacancy in the 
committee, only three members of the electoral body which then consisted of six 
validly appointed members attended the electoral meetings and elected the plaintiff, 
Held, that the election of the plaintiff was invalid. 


In the absence of a validly framed rule or ceurse of business from which such 


“a rule could be inferred fixing the quorum at ‘electoral meetings, the law is that 


an election by a definite electoral body is valid only when a. majority of that 


< body are present at the meeting. 


A member of an electoral body whose appointment as auch is invalid, need 


. not be given notice of meetings to be held by that body. 


- Where a scheme framed by a Court directed the appointment of competent 
men to be muttawallis of æ Mahomedan religious endowment, held that the 
appointment of a minor to the office was invalid. 


Appeal against the decree of the City Civil J udge of ai 


‘in 0.'S. No. A. 225 of 1914. 
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V.: Viswanatha Sastri and M. S. Venkatarama Atyar for 
the Appellants. 


T. R. Ramachandra Aiyar, AEA A anaha ka 


and Radhakrishnayya, for the 1st Respondent: 

- T. G. Raghavachariar for the Respondents 2to4. - 4 

The Court delivered the following 

Judgments :—Ayling, J. :—The suit out of which this appeal 
arises was brought. by plaintiff (Ist respondent) to declare the 
validity of his election as a member of'the committee of the Abbas 
Ashoor Khana or Thousand Lights Charities in Madras. These 
charities are governed’ by a scheme framed by this Court in O; S, 
No. 892 of 1878. The decree in that suit (Exhibit VII) provides 
inter alia for a managing committee of five members (including 
the president), and three muttawallis working under them, Vacan- 
cies in the committee were to be filled by election by an electoral 


body consisting of the’ remaining committee members and the - 


three muttawallis. According io plaintiff, he was validly elected 
in dccordance’ with the rules contained in the decree at a meeting 
held on 7th June, 1914. 

° Defendants Nos. 1, 4 and 5 who are admittedly ‘members of 
the electoral body above referred to, faised various objections to the 
validity of the election, which were all rejected as baseless -by the 
City Civil J udge, who gave plaintiff the declaration sued for. 
' Hence this appeal. 

Before us, the validity of the elation was attacked « on three 
grounds. Two of these may be briefly disposed of. It was 
argued : , 

RGD) that the procedure was in contravention of rule 6 of a 
‘series of rules framed for themselves by the committee and’ mutta- 
wallis in 1888 (Exhibit IV) and 

(2) that the election was void for failure to give notice of 
meeting to one Moulvi Mahomed Madhi Sahib, who, according to 
appellants, was one of the muttawallis at the time. 

As regards (1), a consideration of Exhibit IV leaves no doubt 
in my mind that rule 6, which is relied on, was only intended to 
govern the proceedings at meetings of the managing committee, 
and has no application to elections by the committee and 
muttawallis conjointly. ` I may add that I find no evidence that 
this procedure was ever followed at elections. In my opinion, the 
objection based on thig rule is without foundation... oes 
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. -As regards (2), Moulvi Mahomed Madhi Sahib was at the 
time of his appointment as muttawallz in 1906 a boy of eleven 
years of age; and I agree with the learned City Civil Judge that 
his appointment is altogether void and that he did not possess the 
status of muttawalli at the time of plaintiff’s election. 

The third objection is of a more serious character. Excluding 
Moiulvi. Mahomed Madhi Sahib, there were six surviving members 
of the electoral body on 7th June, 1914: (1) President of committee 


(1st- defendant), (2) Three members of committee (defendants 


Nos. 2, 3and 4 and (3) Two muttawallis (Defts. No. 5 and 6). 
Of these only 3 persons (defendants 2, 3, and 6) were present at 
the meeting. The other three are found to have had notice of the 
meeting but they failed to attend : and they oppose plaintiff's elec- 


tion. It is argued that plaintiff's election, not being theact of a 


majority of the electoral body, is invalid. 
The decree in O. S. No. 892 of 1878 simply directs that the 
surviving or continuing members of the committee and the 


muttawallis for the time being do elect a person from the Shia 


sect to the vacancy ; that each elector should have one vote and the 
President a casting vote in case of equality and that the person to 
whom the greatest number of votes is given be deemed to be elected. 
There is no provision for.a quorum at an electoral meeting, nor 
for a minimum number of votes to be recorded for a candidate to 
render his election valid. 

The ‘electoral body in this case is certainly “a seg and 
definite body”; and it is hardly disputed that the general rule of 
‘English Law regarding such bodies is that any act of such a body 
by way of resolution at a meeting is only valid, when a majority 
of the body are present—Vide Halsbury’s Laws of England, 
‘Volume 8, page 351. 

Mr. Ramachandra Aiyar has however argued that this rule 
js not to be rigidly applied to Indian bodies ; that circumstances 
may justify its being disregarded; that the practice of each body is 
the real test ; and that before declaring the election invalid on this 
ground there are questions of fact which require to be gone into. 


‘He relies on Anantanarayana Aiyar v. Kuttalam Pillai land 


In re Tavistock Iron Works Company : Lyster’s case 2. 
I can find no ground for holding that this rule, ‘considered as 


:one of general application, is less applicable in India than in Eng- 
Jánd; or is one which we:should not follow. There is nothing 


1. (1899) LL.B. 22 M. 4819 MJ, 208, © 2. (1867) D.R. 4 Eq. 288, 
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in the judgment of Subramania Aiyar, J., in Ananthanarayana 
Aiyarv. Kuttalam Pillai 1, to support such a view: though he 
points out that the rule ‘is one rather of English law than of 
general jurisprudence. The learned Judge on ‘the other hand, 
applied the rule to the case before him, examined the constitution 
of the body in question, its particular rules of procedure and decid- 
ed that there was in that case a valid rule whereby the quorum at 
a meeting was-fixed at a number less than the number present at 
the meeting out of which the dispute arose. On this ems he 
declared the resolution valid. 


In the English case quoted, In re Tavistock Iron Works 


Company which is also quoted in Ananthanarayana Atyar v. 
Kuttalam Pillai 1,‘Lord Romilly, M. R., sought. and found a 
ground of exemption from the usual rule in the-existence -of a 
quorum—not by specific rule—but by the course of business adopted 
by the particular body in that case. I may remark that in tagt 
case sere was a specific rule to the effect that 

‘every question at a Board or a Committee shall be determin- 
ed by a majority of the votes of the Directors present thereat.” 


In the present case it would no doubt be open to respondents 
to show that similar circumstances existed: a valid rule fixing 
‘the quorum at a meeting at three or less, or even a course of 
‘business from which such a rule could be inferred. But the exist- 
ence of any such rule is not even suggested : and it is clear from 
.the evidence on record that previous elections have not been held 
at meetings with a minority of electors present. I do not think 
we should be serving any useful purpose but should on the con- 
trary be wasting the money of parties and uselessly prolonging 
litigation by calling for a finding on this point. 


I must hold that the resolution of 7th June 1914, having 


-been passed at a meeting attended by less than a, majority of those - 


entitled to vote was invalid. 

_ The decree of the City Civil Judge ahead, therefore, be set 
aside and the suit dismissed; but. in the circumstances I would 
direct each side to bear its own costs throughout. 

Seshagiri Anyar, J.:—I agree. 

My learned colleague has stated the facts aa the points aris- 
“ing for decision. As the questions. argued raise important issues, 
I wish to add a few words. I feel no hesitation in holding, that 

1. (1299). RB, 22 M. 481=9 M. Ñ. J. 203, 
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under the scheme’ the committee has power only to make rules for 
the meetings of the managing committee. Iam also satisfied-that 
Exhibit IV does not purport to frame rules-for any business other 
than that to be transacted at the meetings of the managing 
committee. i 


On the question whether the election of the plaintiff by three 
mémbérs of the committee is valid, I felt considerable doubts 
during the course of the argument. To a certain extent, the autho- 
rities to which our attention has been drawn have run counter to 
many a preconceived idea of mine on the question of quorum. I 
‘was under the: impression that unless a quorum was fixed fora 
body of ‘business men, any members of that body who happened to 
be present at a_meeting could validly bind the others by their re- 


solution, provided due notice of the meeting was given to all. I am 


now -satisfied that this impression is not well founded. Again 
it is apparent that the quorum for a managing committee cannot 
be fixed by that committee. The quorum should be settled by the 
larger body which elected the managing committee, unless that 
body empowered the committee to fix.its own quorum. In In re 
Tavistock Iron Works Company 1 this position was made clear. 
The argument of counsel and the authorities quoted in that case 
show that unless empowered to fix a guorwm the committee - could 
-not agree to substitute the decision of a fixed AUDEN umong them 


-for that of the whole committee. 


A ‘distinction is drawn between a committee consisting of a 


-definite number and a body composed of an indefinite number of 


persons.’ The distinction seems to be this: In the first class of 
cases, the number of the select body is fixed. In the second class 
of cases, the number is subject to variation every year or at stated 
periods. For example, the number -of electors of a Temple Com- 
mittee or of a member for a Municipality is liable to fluctuation. 
Residence for a particular period, or the attaining of age of minors 
can bring in new electors. ‘Whereas in the case of a Select 
Committee, the number is fixed. The procedure to be adopted: at 
the meetings of these two different bodies is stated in Halsbury’s 
Laws of England, Volume 8, pages 351 and 352. It seems well 
settled that an election by a definite body can only be held when 
the majority of that body is present to exercise the franchise. 
‘Regina v.. Gippo (Bailiffs Burgesses etc, of)#, and Sur Robent 
(1867) L. R. 4 Eq. 283. 2. (1790) 2 Ld. Raym. 1232 ; 92 E. R. 318. 
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Salisbury Cotton and Davies 1. Willis, J., in Mayor, “ctc., of ` 


Merchants of the Staple of England v. Governor and Sempani f 
Bank of England ?, states the law. thus : 

“The acts of a corporation are those of the major part of the: 
corporators, corporately assembled ; Com. Dig. tit. Franchise, F..11; 
and, omitting the words ‘corporately assembled’, this is declared 
by 38, Hen. VIII, c. 27, to be the common law. This means that, 
in the absence of special custom, the major part must be present at 
the meeting,and that of that major part there must be a majority in 
favour of the act or resolution. It was so decided in Haster Term. 
1693 : Hascard v. Somany 3, quoted in Viner’s Abridgment, tit, 
Corporations, G. 3, pl. 7: and it was said by Lord Mansfield in 
Rew v. Monday £, to be undoubied law. By ‘corporately assembled” 
it is meant that the meeting shall be oné held upon notice which 
gives every corporator the opportunity of being present: See 
Smyth v. Darley 5. The notice need not necessarily be special, but 
there must be such knowledge, or such means of knowledge, as, 
to give each corporator the opportunity of attending. ” 

Lord Kenyon, C. J., expressed himself very emphatically: on 
this question in The King v. Bellringer 8. See also Howbeach Coal 
Company v. Teague 7, and In re London and Souther Counties 
Freehold Land Company 8. 

. The decisions to which Mr. Ramadi Aiyar. ie: our 
attention do. not conflict with this view of the law. In In re 
Tavistock Iron’ Works Company; Lyster’s case 9, it was held that 
the.Managing. Committee, under the power vested in it, impliedly 
` fixed “two members ás forming the quorum; nor does Anantha- 
narayana Aiyar v. Kuttalam Pillai, support the respondent. It 
may bethat the Temple Committee should not: be spoken of as 
the constituent members. The word ‘constituent member’ can 
only. apply to .the-units of an electoral body which. elects the 
Temple Committee, However that may be. the actual decision 
in that case does not support the postion taken up by the 
respondent. 

It .was suggested 1 that the usage of the ‘institution was: in 


favour of electing a: member of the committee in the way ib was 


© 1 (1795) 1Str. 58=98 E R..880, . 9. (1887):21 Q.B., D. 160! at 165.. 
3. (1826) 1 Freem. 604 : 89 E.R. 930. 4. (1777) 2 Cowp. 580=93 E.R. 1224. 
5. (1849) 2 H.L.C. 789: 9 H.R. 1298. 6. (1792) 4 T.R. 810; 100 E.R. 1915. 
(1860).4 H. & N.-151: 15/ B.R. 1186: 8: (1885) 31 Oh. D. 28. $ . 
. (1867) L. R. 4 Eq. 988. 110. (1899): L. R. 23 M 48}. . 
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done on the present occasion. In the first place, the scheme is of 
so recent an origin that there has been no time for the development 
of custom in this behalf, In the 2nd place it is doubtful whether 
a. custom can be pleaded with reference to a decree of court. The 
proper course would have been to apply for its variation. Lastly, 
Iam satisfied that the evidence to which our attention was 
drawn does not establish the alleged custom. Exhibit III only 
relates to circulation. It is the same with Exhibit III (a). 
Exhibit XV has no reference to election at all. The mixed 
process of passing a resolution ata meeting and then having it 
circulated among the absent members seems to have been gone 
through in this instance. These documents afford no proof of the 
custom now set up. a 

For the above reasons, I agree in holding that the plaintiff 
was not validly elected. 


One other argument may be shortly disposed of. It was 
said that the election was invalid as Moulvi Mahomed Mahdi Sahib 
was not given notice of the date and place of election. He is 
the son of the fifth defendant and is alleged to have been elected 
in 1906. when he was admittedly only eleven years of age. It 

true that on the date of the present election he was a major. 
It is also true that on some previous occasion he was consulted 
as if he was legally holding the office of trustee. The argument 
before us was that as this gentleman was entitled to a hereditary 
trusteeship in the mosque, he was validly elected even though 
he was a minorat the time of election; and that -on attaining 
age he was entitled to take part in the management of the institu- `’ 
tion and in discharging the other functions. Iam unable to read 
Exhibit VII in the sense suggested by Mr. Viswanatha Sastri. 
The scheme directs that the managers should be elected. 


:“ From- among the male descendants of the plaintiffs and 
defendants, and in default of competent male descendants of the 
‘plaintiffs and defendants from amongst the other descendants of 
Majeed Ool Dowlah Bahadur deceased in the pleadings of the said 


‘suit No. 198 of 1868 mentioned and in default of any competent 


male descendants of the said Majeed Ool Dowlah Bahadur then 
from amongst the members of the Shiah sect of the Muhammadan 
community of Madras.” i 

This provision does not create a hereditary right, but ae 
gives a preferential claim for selection, 
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Further when the scheme speaks of competent men, [feel no 
doubt that competency as to age was contemplated. Moreover, the 
Muhammadan Law on this question seems clear. . Both according 
to Imameea (the authority binding on the Shiahs) and the Hane- 
feea “Puberty and understanding are essential in all cases to a 
valid appointment”. 


The authorities quoted for the appellants only relate to here- 
ditary trusteeship. In such cases, the kazi is empowered to 
appoint a substitute during the minority of the de jure Muttawall. 
(Ameer Ali, Volume I, pages 358 and 445, IV Edition). In Piran 
v. Abdool Karim 1 it was held that a Sajjadanishinship should not 
be conferred on a minor. The observations in page 220 do not 
suggest as was contended before us that in the. case of a Mutta- 
walli a minor can be appointed. Mr. Tyabji in his Principles of 
Muhammadan Law at page 411, points out the distinction between 
devolution and appointment by selection and says that “puberty 
is a sine.qua.non” in all cases of appointment. 

‘It is clear, therefore, that the fifth defendant’s son was not 
validly ‘appointed and that failure to give him notice of the meet- 
ing did not render the preceedings invalid. ; 

The decree of the learned City Civil Judge must be set 
aside, {agree in the order as to costs made by my learned 
brother. 

A. V. V. p 
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Where by an agreement between the Governnient and the Zemindar lands to 
which the former are bound to supply water free of assessment are localised, the 
Zemindar becomes entitled to the water rate paid till then to Government for 
Government water taken by the owner of such lands: An express assignment of 
the right to collect the rate in favour of the Zemindar is not necessary. The 
payment to which the Zemindar becomes so entitled is rent within the meaning 
of S. 3 ol. (ii) of the Estates Land Aot and the sanction of the Collector is not 
necessary to entitle him to recover it beoguse there is no question of enhancement 
in 'suoh a case. 

Second appeals against the decrees of the District Court of 
Kistna at Masulipatam in A. S. Nos. 154, 155, 158 to 161 of. 
1914, preferred against the decree of the Court of the Deputy 
Collector of Bandar Division in Summary Suits Nos. 67, 68,° 73 
77, 79 and 103 of 1918. 

T, M. Krishnaswamt ‘Aiyar for T. Ramachandra Row for 
Appellants. - ie 

P. Nagabhushanam for Respondents. 

The Court delivered the following: 

Judgment :—The land i in respect of which the rent is claimed 
was originally dry-land. For some time, until Fasli 1318 the 
defendant took water from one of the Kistna Canals and paid the 
Government Rs. 5 as water tax and Rs. 1-8-0 tu the Zamindar as 
rent. In Fasli 1318, the Government agreed to localise the lands 
to which Government was bound to supply water free of assess- 
ment. 

After this arrangement-the water allowed by the Government 
became the Zamindav’s. . -The defendant, as usual has taken his 
usual quantity from that water and the Zamindar has askéd that 
the water rate of Rs. 5 paid to the- Government should be paid to 
him. Both the Lower Courts decreed the plaintiff's. claim and 
the tenant has appealed. ; 

Mr. T. M. Krishnaswami Aiyar in his able argument con- 
tended before us that unless the..Government assigned their right 
to collect the water-tax, the Zamindar is not entitled to it. But seeing 
that the Government have retired from the field and left the Zamin- 
dar free to make his own arrangements with his tenants, there is no- 
thing in this contention. The learned Vakil next argued that this. 
additional payment, for water is not rent. Whatever may have been 
the view under the old act, 8, 3 Cl. (11) of the Estates Land 
Act makes it clear that a payment for water supplied or taken for 
the Zemindar is rent. The suggestion that the term rent in this 
clause means rent upon the whole holding of the ryot is plausible, 
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but: we ‘do not think’ there is any substance’in it. Ss. 27’and 
28 to which our attention was drawn contemplate the continuance 
of the status quo ante ina succeeding fasli; but where under an 
express or implied contract, there is a promise to pay for the water 
taken, we fail to see how the payment due therefor is not rent. 

_ The last contention was that as.the sanction of the Collector 
was not obtained for the increased rent, the suit was misconceived. 
We-do not think that an extra: payment due for additional advan- 
tage is necessarily an enhancement. . Where new circumstances 
have come into existence which require new adjustments, there is 
no question of enhancement. ` The principle of The Manager to 
the Lessees of the Sivaganga Zamindari v. Chidambaram Chetti! 
is applicable to this case. We do not think that Cis. 2, 3 and 4 
of S. 30 have any application. They contemplate the continuance 
of the old state of a‘fairs and yet, a claim is made for increased 
rent. without offering any fresh dyana In.such cases, there 
would be enhancement. ; 

_ In the view, we havé taken the tenant thas -been given. new 
facilities for which he is bound to pay. The tax on his holding 
is the. same. What he paid the Government for the water, he is 
asked to pay the landlord.. Under -these circumstances, there is 
no question of enhancement, . 

The decision of the- courts below is right. The second apal 
are dismissed with costs. 


Vakil’s fee is Rs. 10 in, each of the second appeals. 
A.S. V. =< 
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‘ Asuit by two plaintiffs with leave under O. 1, R. 8 of the Civil Procedure 
Code as representing themselves and other Thambirans and disciples of the mutt 
to declare certain alienations by the mahant invalid and tochave tha property 
handed over to the defendant mahant is maintainable ; and the, period of limita- 
tion will be as under Art. 144 or'184 of the Limitation Act; and the possession of 
the alienee must be regarded as adverse to the institution and to the plaintiffs 
who claim on its behalf. 

The present suit brought on behalf of all the beneficiaries stands in some 
tespects on the sume footing as an information filed by the Attorney General in 
England on the information of relators to recover charitable property improperly 
alienated by the trustees. On such information the Court of Chancery recovered 


.the property so alienated by cancelling the conveyance and directing possession to 


the trustees who did not occupy the position of the plaintifis. 
Magdalen College v. Attorney General 1, Attorney General v. Flint 2 followed. 
Even if the mahant is not in the position of a trustee, the plaintiffs have as in 
Arunachellam Chettiar v Velappa Thambiran 3 sufficient interest in the institu. 
tion to entitle them to sue under O. 1, R. 8 of the Civil Procedure Code in respect 
of a wrongful alienation Of mutt property. 


The nature of actions relating to charity properties and the powers of Courts l 
therein discussed. 


Appeal against the decree ofthe Court of the Subordinate 
Judge of Tinnevelly in O. S. No. 36 of 1918, 

The Hon. The Advocate-General (S. Srinivasa Atyangar), 
T. Narasimha Aiyangar and V. Raghavachariar, for Appellants. 

T. Rangachariar, A. Krishnaswami Aiyar, S. Arava- 
mudu Aiyangar and C. Krishnamachariar, for Respondents. 

The court delivered the following 

Judgments :—The Chief Justice :—This is a suit brought by 
the two plaintiffs with leave under Order 1 Rule 8 of the Code of 
Civil Procedure, 1908 as representing themselves and other 
Thambirans and disciples of the suit mutt to declare certain 
alienations made by the Mahant invalid and have the property 
alienated handed over to the Mahant, the first defendant. “The 
Mahant having died during the pendency of the suit and been 
Succeeded by the 1st plaintiff, the plaint was amended accordingly 
and now pray for possession to be given to the Ist plaintiff. 

The Subordinate Judge has held that mutt properties as such 
are not trust properties and that consequently the suit is not 
barred under S. 92 of the Civil Procedure Code, but he has also 
held that the plaintiffs are not entitled to sue for possession to be 
given to the first defendant and that the suit must be treated as 
one fora declaration and is barred under Article 120 of the 
Limitation Act. 


1. (1857) 6 H. L. 0. 189=10 E. R. 1267. 
2. (1844) 4 Hore 147==57 E. R. 597, 3. (1916) 28 M. L. J. 410. 
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If the suit properties were held by the Pandarasannadhi, on. Ohidaiibara- 
trust, I think the Subordinate Judge was wrong in holding’. that mi mba 
the claim for possession was not maintainable-and that the suit __ Nallasiva 
was barred under Art. 120 of the Limitation Act. ,- `. Mudalian, 

Wallis, 0. J. 


ra 


As regards the first point it seems to me that the present suit 
which is brought on behalf of all the beneficiaries stands’ in some 
respects on the same footing as information filed by the Attorney 
General in England on the information of relators to recover 
charitable property improperly alienated by the trustees. This was 
the regular method of recovering charity property improperly alie- 
nated, and it has been explained that in such a proceeding the 
beneficiaries are the persons on whose behalf the information is 
brought and that the function of the Attorney-General representing 
the Crown as parens patriae is simply to bring the ‘case to the 
attention of the Court and ask it to provide for the due execution — 
of the trust by securing for it the properties that belong toite On. 
such information the Court of Chancery recovered the property 80 
alienated by cancelling the conveyance and directing possession 
to be given to the trustees who ex hypothesi did not formally. 
occupy the position of plaintiffs in the suit. St. Mary Magdalen, 
Oxford y. Attorney-General 1, Attorney-General v. Flint 2; and in 
the former case, it was held that the claim for relief was barred by 
limitation in the same manner as if the beneficiaries on whose 
PERAN the information was filed had themselves been plaintiffs. 


The'case was argued on the footing that the Mahant was’ in” 
the position of a trustee. If this be so there isno reason why the 
plaintiffs should not be treated in this country as psrforming the 
same function as the Attorney-General on an information and 
asking the Court to undertake the execution of the trust, dnd to 
recover possession of the suit properties which have been improper- 
ly alienated, such possession being given to the trustee, as the 
person entitled to iton behalf of the institution. But even if the 
Mahant be not in: the position of a trustee, a question it is‘ unneces- 
sary to consider, I think that the plaintiffs as-held in. Arunachallam 
Chettiar v. Velappa Thambiran 3 haye sufficient. interest in 
the institution to: entitle them in India:to-sue under. O. 1, R: 8, 
Civil Procedure Code in respect of am: alleged wrongful alienation 





1. (1857) 6 H. Ti, C. 189=10 E. R. 1267. 
2. (1844) 4 Hare 147=67 E. R. 597. 3. (1915) 28 M. L. J. 410. 
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of mutt property, and that, if-they are allowed to sue, there is no 
sufficient reason under our procedure for not granting them their 
full relief by ordering the property to be delivered to the present 
Mahant or to a Receiver. - 


As regards limitation ifjthe plaintiffs have a right to sue, it 
arose at the time of the-alienation or later and is not barred under 
Art. 144 or under Art. 184 if that is the article applicable, 
andI think the possession of the alienee must be regarded as 
adverse to the institution and to the plaintiffs who claim on its 
behalf. I would therefore reverse the decree and remand the suit 
for disposal according to law. 


Seshagirt Aiyar, J. :—The properties in suit were purchased 
by a Pandarasannadhi of the Dharmapuram Adhinam in the 
year 1869. Another Pandarasannadhi sold them to the various 
contesting defendants in July 1901. The plaintiffs are the 
Tambirans of the mutt. They obtained leave under O. 1, R. 8 of 
the Code of Civil Procedure, 1908, to institute a suit on behalf of 
all the persons interested in the mutt, Their case was that the 
properties belonged to the mutt, and that their alienation in 1901 
was invalid. They prayed fora declaration that the alienation 
was not binding on the mutt and for possession being delivered to 
the first defendant, who was at the time of the suit, the 
Pamdarasannadhi. Since then, the first defendant has died and 
the 1st plaintiff has succeeded him in the office. The plaint was 
thereafter amended to the effect that the first plaintiff should be 
given possession on behalf of the mutt. There has been some. 
dispute as to the scope of this amendment and of the undertaking 
given by the plaintiffs at the time. Although the language of the 
petition for amendment is not very clear, ib seems to me that all 
that was agreed upon was that the parties should proceed on the 
footing that the name of the first plaintiff was to be substituted for 
that of the deceased first defendant, : 


The alienee defendants raised various pleas. The Subordinate 
Judge disposed of the case-on the pleading. His conclusions were’ 
that the plaintiffs were not entitled to sue for possession, that they 
were-not competent to ask that possession should be given to the 
first defendant and that the suit was barred by limitation. These 
findings were given on issues 1, “9 and 16 and the suit was’ 
dismissed. The plaintiffs have appealed. 
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The question which was debated with great ability at the bar 


mainly related to the right of the plaintiffs-to ask for possession’ 


in favour of the first defendant; the head of the mutt. - t 


‘The plaintiffs by obtaining the leave already referred to - 


represent the whole body of the worshippers. They may be said 
to be the beneficiaries. There is no doubt that the legal owner of 
the properties is the Pandarasannadhi. Ordinarily he alone could 
sue for their possession and for other reliefs in respect of them. 
The general right of the beneficiaries is to see that there is no 
violation of the trust, and, if the trustee does not discharge his 
duties properly, to apply for his removal and for the appointment 


of a new trustee, These are the ordinary remedies; but circum- ` 


stances -may arise which may estop the trustee from suing to 
recover possession and. the beneficiaries may not desire that he 
should be removed from his office. In such cases, it is in the 
interests of the mutt that the cestui qui trustent should have the 
right to move the Court to deprive the wrong-doer of his possession 
and to vest it in the trustee. 


” The authorities in England, as I shall show presently, have 
recognised this right. The principle upon which the English 
Courts'have acted is that “It is a rule in equity which admits of 
an exception that a Court of equity never wants a trustee”. Once 

“the Court is apprised that there have been a violation’ of the trust, 
it acts on the -maxim that a trust shall never fail for want of a 
trustee. It is obvious thai such a resort to the extraordinary 
powers of the Court should be made under exceptional circumstances, 
The authorities have laid down the limitations under which alone 
the beneficiaries would be permitted to sue for possession ; but the 
rule stands good that under proper safeguards, the cestui qui trust- 
ent have the right to invoke the aid of the Court to deprive the 
trespasser of his wrongful possession and to vest possession in the 
trustee. ` ; 


Both the learned Advocate General and Mr. T. Rangachariar 


relied upon- Ss. 59 and- 63 of the Indian Trusts Act. Thesé 
provisions only relate to private trusts, but the underlying prin- 
ciples are applicable to public -and charitable trusts as well: 
Section 59.of the Trusts Act lays down that where “for any other 
reason, the execution of a trust by a trustee is - impracticable, the 
beneficiary may institute a suit for the execution of the trust.” An 
inadvertent ratification by the-trustee in office of an alienation by 
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his predecessor would be covered by clause, “the execution of the 
trust. by a trustee is impracticable.’ This would let in the 
beneficiary. No doubt, he-can only claim that the trust should be 
executed. That is to say he can ask that the trust be administer- 
ed. It would be in the discretion of the Court when it is seized 
of the trust either to direct the existing trustee to carry out the 
terms, or to appoint a new trustee in that behalf, or to entrust 
the management to an interim receiver. By giving any of these. 
directions, the Court would be executing the trust. There is.no 
machinery in this country for the Court itself administering to its 
‘fullest extent the trust until the objects of the trust and the 
fund are exhausted. Consequently, the Court often appoints a 
receiver’ until the right to the trustee ship is settled. $S. 68 
is avery important provision. Mr. T. Rangachariar contended 
that this section expressly limits the right of the beneficiary 
toa bare declaration, and that consequently he is not entitled 
to ask for possession. I do not think that the word declaration 
should be given such a narrow interpretation. Even in a suit for 
possession, there must be an antecedent declaration. I am inclined 
to think that the legislature did not intend to prevent a benefi- 
ciary from suing for possession in favour of the trustee, The 
beneficiary is only entitled te a declaration in his own right, but ` 
that would not prevent him from asking that the declaration be 
followed up by giving possession tothe trustee. However that 
may be, 9, 63 is not in terms applicable to charitable trusts and 
consequently its language is not conclusive of the rights of a 
public trustee. If this section is read along with $S. 10 of the 
Limitation Act, it is clear that wherever trust property has gone 
into the hands of a stranger the beneficiary can take all the 
necessary steps to place it in the hands ofa person who can 
legally administer the trust. 


As regards decided cases, the learned vakil for the appellant 
relied strongly on Sharpe v. San Paulo Railway Co 1, It was deci- 
ded in 1873, The decision was that individual beneficiaries were 
not entitled to claim their share of a debt from the debtor, Lord 
Justice James pointed out that a bare allegation “ that the trustee. 
would not sue” cannot give a right of action to the beneficiary. 


_ Then the remedies open under such circumstances are pointed out. 


This is not a pronouncement that where a trustee could not sue 
1 (1878) L; R., 8 Oh. A. 597, l l 
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(not would not sue) the beneficiaries are not entitled to claim! 
that possession should be given to him. The same learned Lord 
Justice a few months later held that a beneficiary can sue for an- 
injunction- that a contract of the trustee should not be completed 
Dance v. Goldingham 1. If a‘claim for an injunction is competent, 
I fail to sée why a suit for possession should not lie, The deci- 
sion in Gandy v. Gandy 2 is-exactly in point. In that case, the 
trustees: refused to be made co-plaintiffs with the beneficiaries. 

Lord: Justice Cotton negatived the contention that the only remedy 
possessed by the beneficiaries is to sue for the removal of the 
trustee and said “that where a ‘covenatit is entered into with one 
person for the benefit of another, then, if the covenantee 
will not sue, the person beneficially interested may sue 
in equity”. Lindley, L..J:, and Bowen, L. J., concurred in this 
view. Yeatman v. Yeatman 3, and Beningfield v. Baxter 4 are to 
the same effect. See also the observations of Lord Selborne in 
Beningfield v. Baxter 4. In the- latest case on ‘the subject 
in Meldrum v. Scorer ®, Mr. Justice Kay reviewed all the 
earlier authorities and said “Therefore, in this case, I have first 
to see whether there are real grounds for the trustee not suing. 

I have to ascertain whether there has been simply a refusal on 
his part or whether it is a case in which the circumstances are 
such as to render itan inconvenient or ineffectual course that he 
should sue”. Itis clear from this dictum that it is a question in 
each case whether -the beneficiary should be allowed to ask for the 
reliefs. which prima facie should be claimed only by the trustee. 

The learned Advocate-General drew our attention to the nature of 
the relief claimed by the beneficiaries in Consett'v. Bell 6, as 
showing that a claim that the trustee should be put in possession 
is within their rights. In none of the above cases was any decree 
passed giving the trustee possession at once. That is so, because 
_ the Chancery Court itself administered the estate and was not over- 
anxious to part with its control over the trust. The peculiar juris- 
diction exercised by the Court of Chancery is thus stated by 
Wilmot, C. J. in Attorney-General v. Lady Downing 1, “ The 
person who creates a trust, means. it should at all andi be 
esecuted. The individuals named as trustees are only the nominal 


|. (1878) L.R. 8.Ch. A. 902. ` 2. (1885) 30 Ch. D. 67. 
(1877) 7 Ch. D. 210. 4. (1886) 12 A C. 167. 
(1887) 56 L. T. 471. 

(1842) 1 Younga & Collyer 00. 569=62 oe Rep- 1020. 
(1767) Wilm. Notes 24=97 Eag Rep. 9 
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instruments to execute that intention, and if they fail, either by 
death, or being under disability ‘to act, or refusing to act, the 
constitution has provided a trustee...... Where no trustees are 
appointed at all, this Court assumes the office... There is some 
personality in every choice of trustees ;...and if the trust cannot-be 
executed through the medium which was in the primary view of 
the testator, it must be executed through the medium which 
the constitution has substituted in its place”. The same conditions 
donot apply in India, although the Courts here have the same 
general right of supervision over trusts. and trustees. In Perry on 
Trusts after examining the English and the American authorities, 
the law is thus summarised: “If a cestui qui trust desires to bring a 
suit against a stranger, he should apply to the trustee to allow his 
name to be used as co-plaintiff and the trustee is bound to comply 
on being indemnified against the. costs. If the trustee refused- 
improperly, he may be made a defendant.’ This is exactly what: - 
hag been done in the present case. 


' As regards Indian decisions Sajedur Raja Chowdhurt vw. Gour 
Mohun Das Baishnav 1 is directly in point. In Madras, it was held 
in Padmanabha Chettiar v. Williams, 2 that the prcper procedure 
is to apply either for the removal of the trustee or to have a receiver 
appointed. It does not appear whether in that case possession 
was asked to be given to the trustee. The same remarks apply 
to Kamaraju v. Asanali Sheriff 8. There is an observation‘ 
in this case that if a representative suit were brought; the 
result might be different. I do not think that these two cases 
have laid down anything more than that a few among the beneficia- 
ries are not entitled to sue for possession being given to them- 
selves on behalf of the trust. If they negative the right of the ' 
beneficiaries, under certain circumstances, to ask for possession 
being given to the trustee-defendant, I respectfully decline to accept 
them as good law. The decision in Chattappa Nambiar v. 
Koman * does not affect the present case. To that case, the trustee 
was not a party, nor did the plaintiffs ask that possession should 
be given to them. On the other hand Subramania Iyer v. N aga- 
rathna Naicker® is in point. In a later case Subramaniam Chettiar 
v. Raja Rajeswara Dorais after full argument on the question the 








1, (1897) I L. R. 240, 418. 2. (1899) I. L. R. 23 M 239=10 M I J 10, 
“8, (1899) I. L. R. 23 M. 99, 4. (1914) 2'L. W. 61. 
6. (1909) 20 M. L. J. 151. 6. (1909) I. L R. 82M 490 at 507. 
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right of the beneficiary to claim that possession should be given to 
the trustee was expressly upheld. When the case was taken before the 
Judicial Committee in Subramanian Chettiar v. Raja Rajeswara 
Dorai 1 the eminent equity lawyer who appeared for the appel- 
lant.apparently did not consider the question arguable. Although 
Miyaji alias Mahomed Ghouse Sahib v, Sheik Ahmed Sahib 2 
proceeds on the construction of S, 14 of Act XX of 1863, the 
judgment shows that wherea trustee is made a defendant, 
- possession can be given to him in a case instituted by the benefici- 
aries. I am therefore of opinion that the Subordinate Judge is 
wrong in his view: that under no circumstances can: the 
_beneficiariés sue that possession should be given to the lawful: 
trustee: j 
On the question of limitation, Mr. Rangachariar contended 
that Art. 120 of the Limitation Act applies’ to the case. I am 


unable.to agree. It may be that before Art. 134 of the Limi-: 
tation Act is held applicable, more facts and more of: the history 


of the institution of which the plaintiffs are the disciples may have 
to be ascertained. The allegations in the plaint state that the 
properties in suit appertain to the trust. The learned Advocate 
General argued that the words .“ bequeathed in trust” contemplates 


an original entrustment and that if the properties can be shown | 


to-have been acquired from the income of . the trust property, the 
acquisitions would be included in it. There is great force in this 
contention., It is not necessary to decide this question at this 
stage of the case, nor the other question whether a Madathipathi 


is not a trustee. In my opinion Art, 144 of the Limitation ' 


Act directly applies to this case. The suit is for :possession of 
| immoveable property and consequently the first column. applies. 
The learned vakil for the appellant contended that the. third 
column is inapplicable as the possession of the alienees is not 
adverse to the plaintiffs, the beneficiaries, but only to the trustee. 


Authorities were quoted to show that the beneficiaries have not. 


the same character as the trustees. Ido not think. it necessary 


to pronounce any opinion on this question as the word plaintiff 


in column 3, would include the beneficiary plaintiff according to 
the. definition of that expression in the Limitation Act. ° 

The ‘beneficiaries sue only in the right of the trustees. They 
are only the aliases for the trustees. Under the common law 
of England, the beneficiaries were compellable “to use the name 


1, (1915) LL.B. 89 M. 115=29 M.L.J. 856. 2. (1908) LL.R, 31 M. 942, 
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of the trustee as plaintiff. Consequently the beneficiaries derive 
their right to sue through the trustee. It is his action that they 
are prosecuting. In this view, what is adverse to the trustee is 
also adverse to the persons who derive their right to sue through 
him. Article 144, therefore, applies and there is no necessity 
for seeking the aid of the residuary Art. 120- in this case. 
The suit is not barred by limitation. , 

Another aspect of thé question. of limitation alates to the 
character in, which the trustee held the properties. The dictum 
of Miller, J., in Muihusamier v. Sree. Sree Medhanitht Swami- 
yar + that the alienation may be binding on the alienating 
trustee during his life-time opens up a question which requir- 
es investigation. The learned Judge, as I understand him, 
did not lay down that such a proposition is applicable to all trust 
properties. It may be that his view may have to be reconsidered 
after the facts have been ascertained. At this stage, I do not 
think it advisable to say more on that question. i 8 

“For the above reasons, I would reverse the judgment of the 
Subordinate Judge and remand the case to him for’ disposal. 
Costs will abide the result. 

C.A. S. BEREA 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE AYLING AND MR. JUSTIOR 
NAPIER. 


Sannasi Kudumban ... Petitioner* (Complainant) 
v. 


‘Sivasubramania Kone and others... Respondents (Accused.) 


Criminal Procedure Code, S. 844—Magistrate—Adjournment—Order making 
payment of costs a condition of adjournment—Validity—Jurisdiction of Magistrate 


: —Charge based on police report—-Informant represented at hearing by: vakil— 
“Informant joining Police Officer in application for adjournment—Order for 


adjournment conditioned upon payment of accused's costs by informant—Legality. 

Under 8. 844 of the Coda of Criminal Procedure, a Magistrate has power to 
make the payment of costs by one party to another a condition of granting an 
adjournment. i 

“Where in a oase in which the charge before the Magistrate was on 'a' police 
report, the informant was represented at the hearing and joined in an application 
for adjournment made by the Police Officeron the ground that hig vakil was 
absent and the Magistrate granted an adjournment on condition of the informant 
paying to the pleader of the acoused his costs of the day, held that the Magistrate 
had: jurisdiction to make the order, because the informant was under the circum- 
stances virtually the prosecutor. 


* Orl R. C. No. 680 of 1916. Crl. R. P. No. 657 of 1916. 25th Maroh, 1917. 
1. (1913) I.L. RB. 38 M. 966=25 M. L. J. 898; 
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Petitions under Ss. 435 and 439 of the Code of Crimi- . 


nal Procedure, 1898 praying the High Court to revise the order of 
the Court of the 2nd class Magistrate of Madura Taluk, dated the 
13th July 1916 in Calender Case No. 142 of 1916 authorising the 
Sub-Inspector of Police, Sholavandan to recover from the petitioner 
Rs. 25: being the day costs of the defence on the 24th May, 1916. 

K. S. Jayarama Atyar for the Petitioner. 

Public Prosecutor on behalf of the Crown, 

The Court made the following 

` Order :—Ayling, J.:—The main point involved in this peti- 

tion is whether 8. 344, Criminal Procedure Code authorises a 
Magistrate to grant an adjournment conditionslly ôn the payment 
of costs. The power, if it exists is certainly one very rarely exercis- 
ed; on the other hand, the words of the section (“on such terms 
as it thinks fit”) seem wide enough to cover an order making the 
payment of costs by one party to another a condition of granting 
an adjournment. This is the contention of the learned Public 
Prosecutor : and the only cases to which our attention has been 
directed (Mathura Prasad v. Basant Lall, Sheo Prasad Poddar v. 
The Corporation of Calcutta 2 anda recent decision of a single Judge 
of this Court in Crl. Rev. Cases Nos. 485 and 486 . of 1916) are 
all in his favour, It is pointed out that the Code contains no provi- 
sion for the recovery of costs ordered to be paid under this 
section. But this is not conclusive, for Ss. 433 and 488 are 
instances in which Courts are specifically empowered to award 
costs without any provision as to their realisation. As.at present 
advised I must hold that S. 344 confers the power in question, 


Our attention is drawn to the fact that this case was taken 
up on a Police charge sheet filed on: information furnished by peti-- 
tioner. . It. appears hdwever that petitioner had himself engaged a 
vakil, and that.he (petitioner) applied for the adjournment in con- 
sequence of the vakil’s absence. In such circumstances the fact 
that he was not a complainant under S. 200, Criminal Procedure: 
Code, would not be a bar to an order being passed: against him. : 

The petition should be dismissed. 

Napier, J. :—In this case we are asked to revise the order of 
the 2nd class Magistrate of Madura Taluk directing the payment 
to the pleader defending the accused of Rs. 25 for costs of the day, 


1, (1905) I. L. R 28 A. 209, L 2 (1904) 90. W. H, a8, 
- 49 Wi, . 
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the case having been adjourned ‘at the instance of thé prosecution.: 
The charge before the Magistrate waé on a police report, but the’ 
informant was represented at the hearing and joined in the appli- 


~ cation for adjournment made by the Police Officer on the ground 


that his vakil was absent. The order was passed under S. 344 of. 
the Code of Criminal Procedure whicli is as follows :—“ If from 
the absence of a witness or any other reasonable cause, it becomes. | 
necessary or advisable to postpone the commencement of or adjourn- 
any inquiry or trial, the Court may, if it thinks fit, by order in, 

writing stating the reasons therefor from time to time ‘postpone or. 

adjourn the sanie on such terms å as it thinks fit, for. such time as it, 
considers reasonable and may by a warrant remind the accused if, 

in custody. ” ‘We are asked to hold - that the “words “ on ‘such 

terms ds it thinks fit ” do not include the power to give costs. It 

ig -certaint y true that such orders are very rately made. It i is ‘also 
true that the granting of costs is specificall y provided. for in, certain 
cases. Ss. 148, 433 and 488 contain such a power. Iti is argued also, 
with considerable force that it is not an incident of ordinary crimi- 
nal procedure. that costs, should, so to’speak, follow the event. ‘And’ 

lastly we are pressed with the argument that, if the power to give, 
costs was intended under this section, some provision ‘would have 
been made for their recovery. These ‘are certainly formidable 
arguments against reading this power into the words of the section. ' 
On the other hand it must be noted that this S: 344 applies to’ 
enquiries and trials and has no reference to the particular 'proceed- 
ing in which special provisions for costs are made. ‘S; 148 is part’ 
of- the procedure for prevention -of' the’ offences.’ "Section" 
433 is a special provision “for the High’ Court acting - on’ treferencé’ 
and revision. . S. 488 also does not apply to inquiries and trials 
being part of the chapter on maintenance of wives and children.: 
The principle that where special provision is made in some cases 
a like power should not be read into general words does -not. 
therefore apply as between the sections. S. 344, which is under: 
consideration, covers the whole field of criminal proceedings in- 
which a person is an accused before a Court exercising ordinary. 
jurisdiction, Nothing in it could be read to make any provision 
in the exercise of jurisdiction in the other classes of proceedings: 
dealt with above, and it ‘may well be that the legislature in'mak- 
ing provisions covering this wide field thought ‘it advisable to give’ 
wide powers to judicial officers to be*exercised with propèr discre- 

tion in dealing with cases coming beforé them in their ordinary 

i A ; 


x 
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procedure. The © argument, that there, ig no provision for the 
recovery of costs ‘would | have. more force if the legislature- had been 
careful where it. does make specific provision for costs to. . provide 
algo-for their recovery, but it is clear that neither - in S. 433 nor 
in. S. 488 has this been done. In S. 433 the words are “the, 
High Court may, direct by whom the costs of such reference shall 
be paid”, In S. 488 although power is given to issue a warrant 
for levying the amount due for muintenance in manner herein- 
before provided for Jevying fines,. Sub-clause 8 simply states that 
the Court shall have, „power to make such order as to costs as may 
be just. . It may be arguable that on the true interpretation of the. 
section, these costs can. .be levied by a warrant, but the fact remains 
that there is nothing specifically laid down by the terms of the 
section. Apart, from the very wide power given by this S. 344, 

there is the use of the. word “terms.” “Upon such terms”. means 
something more than,a mere general power to adjourn. It implies | 
that a concession is ‘granted to one side only on the condition that 
the other side suffers in some -manner and bearing in mind the 
wide meaning attached to the words “On terms” in Civil Procedure’ 
Code, it is difficult not toassume that the legislature had in mind the 
ordinary form of terms, viz., the payment of costs. = is true that the 
language of Order 9 of the Civil Procedure Code is “upon such terms’ 
as’ to costs or otherwise.” But this. argument of the - specific men- 
tion of costs can be used against the contention because it is clear 
that, the: legislature treated the granting of costs as coming within , 
the word “terms.” If the language in the Code had been “ ‘upon | 
such terms as. the Court directs, and may also award costs” the., 
petitioner’s argument would bave mre weight. Turning to autho- 
rity, we find that the Allahabad High, ‘Courtin Mathura Pr asad 
. V. Basant Lal 1 has held that $. 344 does give this power. It 
has also been so held by the Calcutta High Court in a case report- 
ed in Seo Prosad Poddar v. The Corporation of Calcutta 2 and a 
Judge of this Court has quite lately followed these two decisions 
in. Criminal Rev. Cases Nos. 485 and 486 of 1916. Where the . 
language used by the legislature is intentionally wide, as ib is.in 
this case, I think that on the whole it is best not to attempt to. 
limit it, but to leave to the legislature the - task of imposing limi- ` 
tations if it is found that any power exercised under this. rule 


operates in a manner which the legislature thinks unjust. lam 





1. (1995) İ.L. R. 28 A 209. ©  g, (1904) 98, W N. 18. 
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"Sannaal therefore of opinion that the power to award costs is vested in the 
an ae Court under this section. It is next urged that we should interfere 


oe with this order as if was made against a person whose position in 
of the trial was that of a witness only. I quite agree that we have 
Hee power to revise any order under this section and to use that power 
freely for the very reason that the words areso wide. But in 
this case I see no reason why we should interfere. The petitioner ' 
was, in addition to being a witness, the informant to the Police. 
An informant isa person recognised in Criminal Procedure as 
initiating criminal proceedings : A person considering himself ‘ag- 
grieved can either lay a complaint beforea Magistrate under S. 190 
or give information to the Police under §. 154 and in either case 
he occupies virtually the same position in that he is seeking pro- 
tection from the Courts exercising criminal jurisdiction. As stated 
above, the informant in this case employed a vakil and was virtu- ` 
ally the prosecutor. I see no reason therefore why he should ‘not 
be made responsible to the accused for the costs of the adjourn- 
ment which he asked for. I would dismiss the petition, 
A.S. V. ' E 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTIOR BADASIVA AIYAR AND MR, JUSTICE 
' SPENCER. ‘ i 


: | : 
Swaminatha Mudali and others --. Appellants* (Defendnts) 
x v. i i $ . - 
M. Saravana Mudali and others .,. Respondents (Defendants- : 
Plaintiffs). 


‘Ga italia Landlord and tenant—Lease for 99 years—Covenant not to do any act to the 
Mudali detriment of the tenants—Effect of—Subsequent assertion of Mirasi right by 

v. lessee—Ùontemporanea exposito, doctrine of, when applicable—Trusts Aot, 9. 90— 
Soravana Renewal of lease—Right of tenants to the benefit of the renswal—Tenanzy by estoppel. 


ee Tn the year 1801, the East India Company who were tha absolute owners of 
the suit lands most of which were waste granted them on lease for a term of 99 
years. In the year 1840 the then owner of the leasehold interest purported to sell 
the lands to his brother describing himself as Mirasidar. . In or about the year 
1860 this alleged Mirasi right which included the occupancy rights in the lands 
became the subject of dispute between the then owner of the leasehold interest and 
their tenants (now represented by the defendants) and -was finally decided to 
belong to the former. In 1889 however, the tenants were apparently recognised by 
the then owner of the leasehold interest as having occupancy rights in their hold- 
ings and patias wore issued,fothem saeknewledging their Kaipathw rights. The 


a a 


“8 A. Nos 991 to 1051 of 1915 28th February, 1917. 
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term of the lease of 1801 expired in January 1900 and thereupon: {he~ plaintiffs “Swatninatha 
who were the representatives of the original lessee as well as the, tenants applied . Mudali 
to the Government in rivalry with each other, for the issue of ryotwari ‘pattas to | ib 
themselves. In ‘Decdmber “1904: the plaintiffs - were granted a renewal of the 
leage.on the same conditions as before.’ Both in “the original lease und in the `- 
renewed one, there was a covenant that the lessees ‘‘shall not do or cause anything |" 
to. -be done upon the leased premises, which shall grow to the annoyance, grievance AEA 
or “amiage of the said Company, theit tenants ot the inhabitants or their bounds.” . st 
Ta'1918 the plaintiffs sued to eject the tenants after the: issue of ‘due notices to 
quit the, lands; +, pe $ AE : 


Held, that the plaintifts were entitled -to & deres for akên and that the 
claim of the defendants to occupancy rights in, the suit lands was not made out. 

h The Government who ware the absolute owners of the suit lands i in 1801: wera 
not bound in any way by the assertion, behind their back,’ of Mirast rights dn‘ thé 
part of their lessee more than 40 years after the grant of tha legse. “The doctrine 
of contemporanea exposito must be restricted in its application > to the, acts and 
conduct of the grantor beginning contemporaneously with, the grant and continued 

_theréafter for a long course of years and had no application to the irotimstances 
of the present case. ' Hey KN a : 


' ‘Raghoji Rao Saheb v. Lakshman Rao’ Saheb }, referred to: . 

|; The; covenant in the original as well as in the renewed lease was the usual 
„covenant in English indentures creating leases by which’ the lessor, protect 
himself against the acts of his lessees which’ ight ‘injure other’ tenants of 
his, either of the same land of of neighbouring lands, and could not. be construed: 
ag ‘a recognition by. Government:of the ocoupancy rights of the - Gafendants į in the, 
suit lands. 

i As neither the plaintifs nor the ‘defendants had any ‘interoat i in the’ ‘shit lanas” 
on the grant of the renewed lease and as the former never ‘represented. themselvés: 
. as acting on behalf of the latter either be‘ora’ or at the time of the renewal ofthe, . 
old.Jease S. 90 of-the Trasts.Act did not oper. ue bo confer -on the, defendants the, 
advantage of the renewed Jease obtained by the plaintiffs. 


4 tenanoy by estoppel cannot be oreated . where the act of ihe anah which’ 
is relied ` upon (and which created s lesser right than theʻlandlòrd ‘represented 
himself to be entitled to ` create), did- -conferrupon the tenanta right's lessea for. 
some term, however short. ` š : | : 


' “Barayêra 
Mudali. 






moe I 


Weller w. Spiers 4, referyed, to. 
-« §econd-appeals against the decrees of the. District Gk of 
Chingleput in A. S. Nos. 180 to 185, 187 to 194,196, 197, -199, / 
to.201, 203,204, 206, 207 to 244 and 246. of 1914, preferred : 
against. ithe decrees of the Court, of ,the , District . Munsif of 
Tiruvellore in O, S. Nos. 112 to 117, 119 to 126, 128, 129, 181 
- to 188, 185, 186, 138 to 161, 168 to 166, 168 to 172, 174 to 179 
and 449, of 1918 respectively. we oe E Peas 

'T. Rangachariar for, the Appellants. - A aie. Ag on be 

The. Hon. ‘The Advocate-General (S. Saipa Aiyangar, 
and Y.-V. Srinivasa Aiyangayr for. the: Km a ee 
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The-Court delivered the following 


Judgments :—Sadasiva Atyar, J.:—In these 61 connected 
second appeals the appellants are the principal defendants in the 
suits. The suits were brought in ejegtment, the appellants being < 
treated as having been sub- tenants from year to year of persons 
who owned rights in the lands as grantees of lease rights under 
the East India Company under a grant of 1801; that grant being 
a grant of lease rights for 99 years. After that giant expired in 
January 1900 the plaintiffs became direct lessees of the Govern- 
ment (from the date of the expiry of the prior grant) another term 
of 99 years. The prior grant of 1801 is evidenced by the inden- 
ture Exhibit P. while the new grant of 1904 is evidenced by, the 
indenture Exhibit A. 

The following facts may be set out to understand the in 
tions on both sides: 

The East India Company claimed to be owners of the lands 
in dispute in January 1901. It appears from the Chingleput 
Manual that in 1760 a grant was made to the Hast India Company 
of the Chingleput District by the Nawab Muhamad Alias Jagir 
or estate and that the grant was confirmed in 1763. This word 
Jagir is a word of very undefined signification, but as regards: the 
particular lands in dispute the Hist India Company considered 
themselves to be the owners. Soon after January 1801 the 
Company became the Sovereign power for the territories in which 
these lands were situated and it is of course absurd to speak of 
them thereafter as Jagirdars of these lands under themselves or 
to speak of these lands as Jaghire estate. 

Now the lease of 1801 under Exhibit P was made to’ two 
gentlemen, Messrs. Bosbuck and Abbott who seem to have 
already, (presumably with the company’s permission), almost com- 
pleted a brick ‘building ona portion of the 300 cawnies of the 
leased lands and seem to have effected other improvements. The 
material portion of this document Exhibit P are to the following 
effect :— 

ke The lessees and their heirs and assigns, etc., ‘were enti- 
tled “to have hold, use, occupy, possess and enjoy the leased 
lands,” with all benefits and advantages” ata yearly rent of 
Rs. 1,575 in consideration of a small premium of five pagodas 
paid them and the payment of additional premia of Rs. 105 
to be pa at the end of every thirty years. (2) The legsees, &c., 
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“shall not do or cause anything to be done upon the leas- —— 
. ed premises” “which shall grow to the annoyance, grie- [A 
vance or damage of the said company, their tenants or the aaa. 
inhabitants or their bounds.” (8) If the léssees, or their heirs = 
or assigns, etc., shall commit breach of any of the covenants, the - Sees 
Company may “re-enter” upon the leased premises “ or any part ^ 
thereof in the pame of the whole” and “have again to possess and 
enjoy the same.’ ’ Subsequently, by successive assignments the 
right under Exhibit P which I shall call grant-ownership passed in 
1816 to a Mudaliar belonging to the well-known Manali family. 
See Exhibit Q. Since then this grant-ownership has remained. 
either with the members of the Manali family or with the 
“members of a family connected with them by marriage and at. 
the time of the expiry of the lease in January 1900 the grant 
_ , ownership was vested in Manali Ramakrishna Mudali, thé father 
of the present plaintiffs. 


A 


About the year 1840 thé Manali: Mudaliar who then owned: 
the grant right, seems to have sold to his brother, claiming not 
only the grant-ownership right but also right as Mirasidar. in the 
lands. For the first time evidently, about 40 years after the grant, 
the person representing the original grantee, seems to have set up 
an independent miras? right in the lands. See Exhibit S. Then about 
the year 1850 or so, this alleged mirasi right in the.lands seems 
to have become the subject.of dispute between ,the grant-owners 
and their tenants now represented by , the, defendants. 
That .mirasi right which included the occupancy, right, in 
the lands was finally decided to belong . to the, grant 
owners as.between them and -their, tenants. See Exhibits 
D to G. In 1889, however, about 11 years before’ the expiry 
of the term of the grant the tenants seem to have been recognised 
by the then grant-owner, as having occupancy rights in their hold- 
ings. These documents of recognition (the pattas) have been, 
noted in the footnote at page 37 of the judgment of the, District 
Munsif, When the term of the grant of 1801 expired in b] anuary 
1900, the Revenue Officers of the District, entered into correspon- 
dence with their higher officers as tothe proper mode of the future, 
disposal of these lands. In. May, 1900 Manali Ramakrishna Pillai 

~ applied for the renewal of the lease for another term of’ 99 years, 
or in the alternative, for the grant of a ryotwari patta to him by 
the Government. The tenants seem in rivalry to have. applied’ 
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for the grants of ryotwari pattas to-themselves, while these ques~- 


ae ##-tions were. being considered. Ramakrishna Pillai died. | The , 
ann ee 


present two plaintiffs. ave hig sons and in December 1904 they., 


_ were granted a renewal lease evidenced by Exhibit A. 


>! These suits have been brought in ejectment after thei issue sot 
notice to the defendants to quit the lands. re 


The lower Courts decreed the plaintiffs’ suits on these “two, 
findings of facts, namely, (1) that the Hast India Company were 
full owners of the plaint lands (known as Pazhal Line lands) at 
the time of the grant of 1801 and that the Government were full 
owners at the time of the secorid grant of 1904 to the plaintiffs ; 
and (2) that no miras right (whether it means permanent occu- 
pancy right or whether it means the peculiar right of some Ching: 
leput Mirasidars to Swathantharam, Kuppatam and other minor 
requisites in consideration of their once having been full kudivaram: 
owners), vested either in the grant owners or in any of their 
successors or in the tenants (defendants). . 


“Now Mr. Rangachariar for the appellants (defendants) 
contested the'validity of the above two findings of fact and he also 
argued a long array of other contentions which however might be 
summarised under 2 or 3 heads as follows :—(1) that under grant 
A itself of 1904 the Government recognised the occupancy rights 
of the’ ‘defendants and that therefore the plaintiffs cannot ‘contest: 
such rights which they were bound to recognise under the terms 
of their own grant; (2) that in 1889 there was a contract by the 
then’ grant- owner Vythilinga Mudali to transfer the right of 
occupancy tothe tenants and that there was such a transfer in 
1889 ; and (8) that even if the transfer and the contract of trans- 
fer of 1889 conferred no permanent kudivaram rights in’ ' favour 
of the’ defendants (the tenants), they were entitled, after the 
plaintiffs got the second grant, to claim such occupancy rights (ait 
least during the 99 years’ term of the second grant) as against 
the plaintiffs (a) on the strength of S. 18 of the Specific -Relief 
Act, or (b) under the provisions of S. 3 of the Transfer of Property: 
Act, 6r (0) under S. 90 of the Trusts Act or (d) on the Sabang o: 
estoppel. ” SA 


As regards the first question, nately whether the East India 


Company, were full owners, the first grantees, viz., the two European 


gentlemen to whom the ‘Company granted the lease could not surely 
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deny the title of their landlórd who claimed full ownership. 
Mr: Rangachariar was obliged to argue that even at the time of the 
grant there were some mirasidars, some unknown people who had 
occupancy right in these lands. That is very improbable as it 
appears from Exhibit B that the lands were waste lands, and that 
it was only the grantees under Exhibit P who made improvements 
‘and built buildings thereon. We are asked to give no weight- -to 
Exhibit Bon the ground that it contains some mistakes. The 
Lower Courts are entitled to find facts on the evidence including 
the documentary evidence. The question of the weight to be 
given tothe evidence rests with them, not with us in second 
appeal. Even if the Hast India -Company were known as Jagir- 
dars in 1801, a Jagirdar might have absolute interests in waste 
lands and even in cultivated lands, and the presumption which 
has been adopted in respect of grants of Jagirs by the British 
Government cannot reasonably be applied to grants made by the 
Nawabs of the Carnatic. It also appears to me from the docu- 
ments contained in Exhibit Z that the Government, the tenants, 
the plaintiffs’ father, all acknowledged the right of the Govern- 
ment to dispose of these lands in their absolute discretion, either 
by granting ryotwari patta to anybody they liked. or by 
granting fresh lease. As I have alrealy suggested, even if 
the Hast India Company were mere Jagirdars, they becime full 
owners after the territory passed to them by treaty.and their grant 
must be a grant of the right to directly take possession of the soil 
of the lands as lessees unless it is shown that somebody else owned 
the kudivaram rights in the lands in 1801. As regards the alleged 
mirasi right of others it was only, (as already remarked) about 40 
years after the grant, that it was first set up and the Government 
` is clearly . not bound by what the successors of their grantees 
stated behind the back of Government. The case in - Raghojirao 
Saheb v. Lakshman Rao Saheb 1 relied upon by Mr. Ranga- 
chariar has no relevancy. Their Lordships of the Privy 
Council point out in that case the danger of relying upon the doc- 
trine of contemporanea expositio and restrict the applicition of the 
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doctrine to the acts and conduct of the grantor, beginning cantem- ` 


poraneously with the grant and continued for a ‘long course’ of 
years. Here we are asked to extend that doctrine to declarations 
of the grantees’ successor made 40 years afterwards behind the 
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back of the grantor. I think that we ought to accept the finding 
of fact of both the Lower Courts, that no mirasi right existed in 
these lands in 1801 in any person other than the East India 
Company and if none existed then, no such right could have come 
into existence afterwards which could be set up validly against the 
Government. It may also be noted here that these lands were 
carved out of two villages by an artificial line and hence they seem 
to have become known as Puzhal Line Lands. The usual argument 
that villages in the Chingleput District were formerly mirasi villages 
could not therefore be appl ed to these lands. It is unnecessary to 
speculate whether this asdertion of mirasi right in 1840 for the first 
time (there being no indication in the assertion as to,how the miragi 
right was acquired or how it originated) was due to the grantee’s 
anxiety to protect himself against his tenants’ setting up occupancy 
rights in themselves or whether it was due to his intention to 
claim occupancy rights for his successors against the Government 
after the expiry of the term of the grant, or to both motives. On 
the findings that the Government owned and own the 
absolute right in the soil of the. land that they are not mere 
melwaramdars, it is unnecessary to consider another contention 
raised by Mr. Rangachariar that the lands formed part of an 
unsettled J aghir estate, (Clause (2) (c) of 548 of the Estates Land 
Act) and that the tenants occupying lands therein are ryots in 
such an estate entitled to permanent occupancy rights from the 
date when the Estates Land Act came into force, under S. 6 of 
the Act, The above disposes of contentions 1 and 2 of Mr. 
Rangachariar, As regards the 3rd contention namely, that the 
Government itself by Exhibit A directed the plaintifis not to 
inferfere with the occupancy rights of the defendants, this 
contention is founded upon the following covenant in Exhibit A, 
namely that the lessees, their heirs, etc. will not do any act “which | 
may grow to the grievance or damage of the Government of India 
or the Government of Madras or their tenants.” Mr. Ranga- 
chariar argued that “their tenants” meant the tenants of the lands, 
namely the defendants. This clause has been taken from the former 
indenture Exhibit P of 1801 where the words are “ the damage of 
the said company, their tenants or the inhabitants or their bounds”. 
Clearly the expression “ their tenants’ in Exhibit P means the 
Company’s tenants. The same expression when used in Exhibit 
A clearly means the tenants of the Government of India or the 
Government of Madras. This covenant ig the usual covenant 
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“in English indentures creating leases by which the lessor protects É 
himself against the acts of his lessees which might ińjure other . 


tenants of his (¢.‘¢., of the lessor) either of the-same'land or of 
neighbouring lands,- and also against acts -of his lessee which might 
< cause nuisance’ or damage to neighbouring landowners. 


_ The fourth contention of Mr. Rangachariar was argued in a 
tather indefinite way. That is, sometimes he argued that :the 
event of 1889 on which he relied was a contract to transfer rights 
in lands and at other times as if it was a completed transfer of such 
rights. I shall consider his contention in both of its aspects. So 
far as I could find from the written statement, (paragraph .9) the 
defendants do not. set up that there was a contract by Vythilinga 
Mudaliar to transfer his mirasi or occupancy right to them. Nor 
do they set up that there was an actual transfer of any, such right. 
A transfer of the permanent occupancy right in immoveable proper- 
ty can be made either by a registered instrument or by giving 
possession if the transfer was an oral transaction of sale. As I 
said, I cannot find any language in the written statement, 
which could be treated as asserting a transfer to defendants 
at that time of an occupancy right. On the other 
hand, paragraph. 9 says and implies that Vythilinga Mudaliar 
had not got any occupancy right and that the ryots had 
occupancy right all along, that that right of theirs had been 
judicially recognised and that all that Vythilinga Mudali did, was 
himself to recognise the right which had been in the tenants from 
the long past. : ‘The theory of transfer being thus brushed aside, 
there is the question of the contract to transfer. Again, I cannot 
find that there was a contract to transfer any right, set up in the 
written statement. It denies that Vythilinga Mudaliar had. any 
rights of occupancy which he could contract to transfer. Assuming 
however for arguments’ sake that there was a contract to transfer 
‘or that there was a transfer I shall shortly consider the conten- 
tions based under the heads (a) (b), (c) and (d) already set out. 
Coming to 9. 18 of the Specific Relief Act, it has no application 
ag-the defendants do not seek any specific relief in this case based 
on any such contract, that.is, they are not suing for specific 
performance of the alleged contract of transfer of occupancy rights 
to last for the second term of 99 years. With regard to S. 43 of 
the Transfer of Property Act, that applies to cases where-a. person 
erroneously represents that he is authorised to transfer certain 
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rights in immoveable property. No such representation is alleged 


and we are asked to imply such a representation as.. having 
been made. in 1889. It is impossible, in my opinion, to imply 
. „any such representation from the mere fact that in issuing pattas 


Vythilinga Mudaliar called himself the mirasidar of the land and 
then acknowledged the tenants’...............(kaipathu) rights. 
Coming to S. 90 of the Trusts Act, it applies to cases where a 
tenant for life or co-owner or mortgagee or other qualified owner,, 


‘avails himself of his position as such and gains an advantage in 


‘derogation of the rights of other persons interested in’ the 


` property, or where he is representing all persons interested in 


such property gains any advantage. It is impossible from the 
facts of this case to hold that the plaintiffs represented themselves 
as acting on behalf of these tenants also or ever did represent 
these tenants when or before they obtained the renewal. On the 


date of the renewal of Exhibit A they had themselves ` ceaséd to 


have any interest in the lands. Nor had the defendants any rights 
in the land on the date when the fresh grant was made. S. 90. 
of the Trusts Act therefore has no application. (See also 
Hattikudur Narain Raov. Andar Sayad Abas Sahib 1, where 
Hannay, J. and myself (myself with some hesitation) held that’ 
where a land really belongs to Government, no question of 
estoppel and no question under S. 43, Act IV of 1882 arise 80 as 
to interfere with the rights of the subsequent grantee from the 
Governmen t. . 

=` Coming to the question of estoppel a tenancy by. estoppel 
cannot be created where the act of the landlord which is relied 
upon (and which created a lesser right than the landlord repre- 
sented himself to be entitled to create), did confer upon the tenant’ 
a right as lessee for some term, however short. (See Foa- on 


` Landlord and Tenant page, 473) See also Weller v. Spiers 2, 


In the result I would dismiss all these second appeals with 


i costs. Pleader’s fee 15 rupees in each case. 


tee 


_ Spencer, J. :—I agree. 
AN 


ee anana — akan 
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IN THE HIGH COURT OF JUDICATURE AT MADBAB. 


PRESENT :—MR. JUSTICE SESHAGIRI AIYAR. Las ae 
Raja Rajeswara Muthuramalinga Petitioner * (Plaintiff Ji We "as 4 i 
` Sethupathi. l a a Ki 

v. 
Mahalinga Raju and another ... Respondents (Defendants.) Muthu- 
, Limitation Act, Arts. 61, 120— Suit by landholder to recover one-half of road ian 


cess paid by him from the ryot—Art. 120 whether applies to all cases of statutory Y. 
liability—Nature of the ryvt's obligation to pay road cess—Sitatutory duty—Madras Mahalinga 
Estates Land Act, 8.8 (11)—Rent—Road cess is rent within the meaning of Raju. 
5.8 (11). 

A suit by a landholder to recover one half of the road cess paid by, him from 
the ryot'is governed by Art. 61 of the Limitation Act. g 


It is not the law, that wherever there is a statutory liability to pay a sum of 
money, the article of the Limitation Act applicable for a suit to recover the amount 
ig only Art, 120. 

Observations of Petheram, O. Ta in Secretary of State for India v, Guru 
Prasad Dhur 1, dissented from. : 


The obligation to pay road cess on the part of the ryot is a statutory liability t 
under the Local Boards Act. Arrears of roud cess payable’ by a ryot are of the 
nature of rent within the meaning of 8. 8 (11) of the Madras Estates, Land Act. 


Petition under $. 25 of Act IX of 1887, praying the High. 
Court to revise the decree of the Court of the District Munsif of 
Paramakudi dated the 13th day of December 1915 in S. C. S.. 

. No. 1085 of 1915. ; 

L. A. Govindaraghava Atiyarand R: Krishnamachariar 
for Petitioner. 

T. M. Krishnaswami Avyar amicus curie for the Respons 
dents. 4 ara ni 

The Court delivered the- ‘following an 

Judgment:—The case is one of first impression, but as the 
arguments have been addressed to me fully on the points arising 
for decision, I do not think that any useful purpose will be served 
“by reserving my decision in this case. The suit was brought by 
a landholder to recover the road cess paid by him for two faslis. A 
decree was passed for half of the road cess paid in fasli 1822. As 
regards the other half the Lower Court held that the landholder 
himself was bound to pay it. As regards fasli 1821, the ‘District 
Munsif held that the claim for half of the céss payable to the land- 
holder was barred by limitation. In this Court, Mr. Govindaraghava 
Aiyar does not claim that the whole of the road cess was payable 


* O. R. P. No. 418 of 1916. 17th April, 1917. - 
1. (1892) I. L. R. 20 C. 51, 
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. -by the tenant, but confined the claim to half of the cess paid by his 
elient. The only question for decision is whether the Lower Court 
ds Tight in the view that the payment made in 1321 by the land- 
lord cannot be recovered as it is barred by limitation.’ ‘Before 
proceeding further, I must express my indebtedness to Mr. TM; 


, Krishnaswami Aiyar for the very able manner in which he has 


assisted’ me in this case on behalf of the counter- penon, Who | 
has not been represented in this Court. 


There are 3 points for consideration. The first point is how 


“ -does the obligation to pay the road cess by the tenant arise? 
| Lagree with Mr. Govindaraghava Aiyar that it is under the 


Act that the okligation arises. It is not a common law duty: It. 
is true that in the definition of ‘rent' given in S. 3, (cl.) 11 of the 


` Estates Land Act, any local tax or cess payable is included, but the 


a proportion to be paid by the tenant is fixed only by the Local 


Boards Act. I must take it that the liability to pay half of the cess 


. -is created by that Act: It is not by virtue of the Estates Land Act 
: that the landholder is entitled to claim although he is entitled to 
“tack on the local cess to the rent due from the tenant. The’ next 
question is what is the nature of the payment to be made. There 
‘can be no doubt that it is in the nature of rent. The definition to 
which I have already referred shows that the tenant is bound to 
; pay the cess along with the rent and the landlord is entitled’ to 
> exercise all the provisions of the Act in the collection of it.. Under 


the Estates Land Act, a limitation of 3 years is fixed ‘for the 


*eollection of the rent including the. road cess. Under the general 


Limitation Act, there is only a limitation of 8 years. Although 
the suit is for arrears of the local cess, I have very little doubt that 


>i the nature of the liability on the part of the tenant is of the same - 
i character as if he was called upon to pay rent on his’ holding, 


The | last question which is of considerable importance 


; relates to limitation. The broad proposition was advanced by 
` Mr. Govindaraghava Aiyar. that wherever there is a statutory, liabi-, 
` “lity to pay a certain sum of money, the residuary , Art. 120 should 


apply to it and not the specific articles dealing with the question :, 


~- and he relied upon the observations of Petheram, O. J., in The 


Secretary of State for India in Council v. Guru Praha Dhur 1 

in, support of his position. In Secretary of State for India in. Coun- 

ctl-v. Owe Prasad Dhur 1, the suit was to recover the surplus of 
od . (1893) T.-L. R. 20 0, 51. Nin 
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sale proceeds from the Secretary of State who had sold the holding = : 


for arrears of revenue. The learned Judges who constituted the. 


Full Bench came to the conclusion that the Secretary of State was , 
not a trustee 'and that Art. 62 has no application. Chief J ustice 


Petheram, says that “the Limitation Act does not prescribe any 
period of limitation due under a statutory liability to pay it, so the 
suitis, I think, within Art, 120.” With all respect lam unable to 


say why a statutory liability should not bring a claim under the. , 


specific articles if otherwise the words are capable of covering it. In 
the present case, as was pointed out by Mr. Krishnaswami Aiyar,. I 
think that Art. 61 is applicable. Under that article, money 
must have been paid by the plaintiff for the defendant. Mr. 
Govindaraghava Aiyar contended that as the defendants were not 
bound to-pay to the Government, this article has no application. 
Iam unable to.follow this argument. Under 8.73 of the Local 
Boards Act, thé landlord is given the power under the second 
proviso to recover from the tenant one-half of the amount payable 
in respect of the land occupied by the tenant. As I ‘have said at 
the outset, it is under this statutory liability that the plaintiff seeks 
to recover the amount. S. 76 makes it incumbent upon the 


tenant to pay the rent to-the landlord. Otherwise I see no - 


provision in the Estates Land Actor the Local Boards Act which ` 


compels the tenant to pay the local cess to the landlord. ` If the 
amount is payable by the tenant, I am clear that Art. 61 of the 
Limitation Act would cover the case., 

I am supported in the view I have taken by the case cited 
by Mr. Krishnaswami: Aiyar which was decided in this Court, 
namely, Ramakrishna Atyar v. Subramania Aiyar ‘1, In that 
case, it was held that money payable under the obligation greated 
by the Transfer of Property Act would fall under Art. 132 of 
the Limitation Act. It was clearly a case of statutory liability, 
If Petheram, C. J..’s observations are followed, the decision in that 
Madras case must hold that Art. 132 has no application and 

“that Art.’ 120 applies, ` As I said before, I am unable to follow. 
the reasoning of the learned Chief Justice that all cases of statu- 
tory liabilities should be relegated io the residuary article. The 
cases quoted by Mr. Govindaraghava .Aiyar are distinguishable. 


President of the Municipal Council, Guntur v. Sr ikakulapu Padma- < 


razu. 2 was a suit by the President of a Municipality to recover 








1. (1905) I. L.R. 29 M. 306. ` a (1881) LL R. oe 194, 
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eS a ‘ita tax. There is no article of the Limitation Act which could 
5 Bostigmashl apply to such a suit as that, and therefore it was held that 
Mabalinga ` the ‘residuary article applied, As regards Nilakanta v. Imam- 
~Raju: sahib 1! and Mohideen Ibrahim v. Mahomed Musa Levvai 2, 
they were cases where a Court purchaser whose purchase had 
‘been ‘annulled sought to recover the money deposited by him: 

Neither Art. 61 nor Art. 62 could apply to. such a case and 

therefore thé residuary Art. 120 was applied. Unichaman v. 

Ahmed Kutti Kayi 3 has no application at all because that was 

- under a registered contract and there was an implied obligation 

and it’ was held that the rule of 6 years’ limitation applied. My 

- conclusion therefore is that the proper article applicable to the suit 

is Art. 61 and that the Lower Court is right in holding that the 

payment. made in fasli 1321 is barred by limitation. Therefore 

this petition must -be dismissed. 
he, A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE SESHAGIRI AIYAR AND MR. 
_ Justion BAKEWELL. | | | a: 
Tirumalai Kandama Kondala ..._ Appellant * (Respondent- ` 
Nagayya Ramakrishna Kadir- 6th Deft.) 
velusami Naicker, minor by 
his mother and guardian | 


Veluthayammal v4 ; 
The Eastern Development Cor- .... Respondents (Petitioner- 
poration, Ltd, London Assignee-Decree-holder.) 
Pi 


through its authorised agent 
P. W. Partridge with General 
Power., of Attorney from H. 
D; Drummond, the Director 
of the said Company. 
Tiromalai Civil Procedure Code, Or. 84, R.6—'‘ The plaintif whether includes a first 
Kadirvelu- mortgagee- .dėfendant who is given liberty under the decrees to apply for sale of the 
sami rn properties--Transfer of Property Act, S. 90 —Decree for sale of the mortgaged: pro- 
The Hastern perties passed by one Court—Decree -transferred to another Court for executiony> 
Development . Whether the latter Court can pass.a personal decree. 
Depo , Where in a suit by the 2nd mortgagees against the mortgagor and the 154 
— a decreas was passed by which the puisne mortgagees as well as the 
= “A. O. 116 of 1915. 27th March; 1917. 


1. fasaa) I. L. R. wa 861. 2. fom 93M. L. J. 461. 
. (1897) LL. R. 21 M. 343 
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first mortgagees were declared entitled to agil for:the sale of the mortgaged pro- Tirumalai 

perties, the first mortgagees though arrayed as defendants, can apply for a personal Raditvehi- 
decree under O. 34, R.6 ofthe Civil Procedure Code. The intention of ‘the Sami pease: 
Court in passing such a decree was to treat both the mortgagees as plaintiffs and The Basten. 


to enable them to obtain all the further reliefs in that capacity.’ r ys Development : ` 
Where a decree for the sale of the mortgaged properties is transmitted to ka a 


another Court for execution, such‘ Court has no power to pass a personal decree 
under 8. ,90 of the Transfer of Property Act. 


The power of passing a supplementary decree in the suit after a judicial 
determination of the question of the liability of the mortgagor is only with the 
Court in which the mortgage suit was instituted Observation of Sir as 
Aiyangar, J , in Mallikarjunadu v. Linga Murthi 1, dissented from. 


Appeal against the order of the District Court of. Nguri 
dated 23rd March 1915 in E.P. No. 4 of 1915 in A. S. No. 166 
of 1901 on the file of the High Court, Madras - (O. S. No. 65 of 
1897 on: the file of the Court of the Subordinate Judge uf . Tinne- 
velly), - 
The original plaintiffs who were the second E A of the. 
Gandamanaickanur Zamindari instituted a suit in the year 1897, 
in the Tinnevelly Sub-Ccurt, on their mortgage against the 1st 
defendant, the mortgagor and the other defendants who were the 
prior mortgagees; that Court only gave the plaintiffs a money | 
decree-and on appeal a mortgage decree was passed by the High 
Court in 1905. The mortgage decree so passed by the High 
Court in addition to the usual directions provided as follows: 

“and this Court doth further order and decree that the 2nd and 3rd 
respondents” (the first mortgagees) “beat liberty to apply for 

sale under this decree.” At the instance of the 1st mortgagees an - 
order absolute was passed in 1907. In the year 1918, the in- 
terest of the 1st mortgagee-decree-holders was assigned. to the | 
respondent corporation who applied for execution under Order 21, 
rule 16 to the Tinnevelly Sub. Court. That Court recognised the 
corporation as assignee-decree-holder and transmitted the decree to 

the District Court of Madura for execution as the’ properties were 
situate within the jurisdiction of the latter Court. 


% 


| The properties were subsequently sold by the Madura District 
Court at the instance of the corporation in 1914, The amount 
realised by the sale was fond insu cient to meet'the amount of 
the decree on the first mortgage; and consequently the corporation 
applied to the Madura District Court for a supplementary decree 
under‘O. 34, R. 6 and for attachment of the other properties of the 





1. (1902) I. L. R. 25 M. 244 at 997=12 M. L. J. 279. 
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. 6th defendant who was the legal representative of the mortgagor. A 


supplemental decree was passed by that Court so far as the other 
properties which descended to the 6th defendant from the mort- 
gagee were concerned and attachment was ordered. Against that 
decree the 6th defendant preferred this appeal to the High Court. 

T..Rangachariar and N. Rajagopalachariar for the Appel- 
lant. i 

A. Krishnaswami Aiyar and C. A. Beshagiri Sastri for the 
Respondent. 

The Court delivered the following 

Judgments :— Seshagiri. Aiyar, J—In order to appreciate the 
contention raised by the learned vakils in this case, it is necessary 
to state that a suit was brought in the Court of the Subordinate 
Judge of Tinnevelly by the second mortgagees against the mort- 
gagor, the Ist defendant, and the first mortgagees, the second and 
third defendants. On appeal to the High Court from the judg- 
ment of the Subordinate Judge a decree was passed by which the 
puisne mortgages as well as the first mortgagees were declared 
entitled to apply for the sale of the mortgaged properties. An 
order absolute was passed by the Subordinate Judge ; after that, 
as the major, portion of the properties mortgaged was in ‘the 
Madura District, the decree was transferred for execution to that 
District. “The present application was made by the transferee of 
the rights of the first mortgagees for a personal decree. The 
District Judge passed an order in his favour. In appeal Mr. 


i Rangachariar has taken three objections to the order. In the first 


place he contends that'as the first mortgagees were not the 
plaintiffs in the suit, their.transferees are not entitled to obtain a 
personal decree in his favour. He relied upon the language of 
Order 34, Rule 6 which says that the plaintiff may apply to the 
Court for passing a personal decree. The form given in the Civil 
Procedure Code is also in favour of his contention, but in the 
present case, a decree was passed in favour of the second mort- 
gageés as well as of the first mortgagees. The High Court intended 
that: both of them should have equal rights for applying for the 
other reliefs consequent upon the mortgage decree Mr. Rangachariar - 
referred us to Rule 12 of Order 34, . The decree passed in this 
case ‘does not conform to that provision. It seems to me that the 
intention of the Court which passed the decree was to treat ' both 
the ‘mortgagees as plaintiffs and to enable them to obtain all the 
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further reliefs in that capacity.’ Therefore I am’ unable to agree 
with Mr. Rangachariar in his first contention. I may also say 
that the decision in Govinda Taragan v. Veeran 1 to which Mr. 
Krishnaswami Ayar drew our attention supports the view I have 
taken in this case. Therefore I overrule the first contention. 


On the second point, namely; that an application for a ` 
personal decree should have been made tothe Subordinate Judge of 


Tinnevelly and not to the Madura Court, I agree with the learn- 


ed vakil’s contention. Mr. Krishnaswami Aiyar laid considerable . 
stress upon the fact that in this Court beginning with Mallikar- ` 


junadu Setti y. Lingamurtht Pantulu 2 the uniform course of ' 


decisions has been to regard applications of a personal decree as ` 


applications in’ execution. In a very recent decision reported 


in Hussain v. Karim 8, Mr. J ustice Kumdruswami Sastriar. and i 


myself followed the view taken. in Mallikarjunadu Setti y 
Lingamurthi Pantulu. 2 But in my opinion- this question is not. 
concluded by what was decided either in Mallikarjunadu Setti v. 
Lingamurtht Pantulu ? or in Hussain v. Karim. 3 The decree 
which was sent to the Madura'Court was a decree for the sale of 


the mortgaged property and it is a well established rule of law - 


that an executing Court has no power to vary a decree. -- It follows 
from this that the Madura Court has no power to passa decree 
against properties other than those which have been mortgaged. ' 
The-wording of S. 39,-Clause C and of Rules 6 to 9 of Order 21' 
shows that the. executing Court. ig . to‘have admitted jurisdiction 


in regard to the matter which ‘is transmitted to it, The: 


decision in Sreekrishen Doss v. Alumbt. Ammal 4 also shows: 
that except upon the particular questions transmitted for exe- 
cution, ‘the original Court’ ‘retains full jurisdiction to deal with 
the subject-matter of the suit in all its stages. Reference may also 
be made to the decision in Swaminatha diyar v. Vaidyantha 
Sastri 5, Mr. Krishnaswami Aiyar quoted an obiter dictum of 
Justice Bhashyam Iyengar in Mallkarjunadu Setti v. Lingamurthi 
“Pantulu 2 to the effect that an application for a personal decree 
should be made to the Court which executes the decree’ I have the 
highest respect for the learned Judge but I am unable to accept his 
view that where’ a decree for the sale of immoveable property has 


ee 


1, (1911) I. L. R. 86 M: '82=21 M. L. J, 941. 2. (1902) I. L. R. 25 M. 244, 
g (1915) I, L. R. £9 M. 544. 4. (1911) LL R.86M. 108=21 M. L. J. 177, 
| ' 5, (1905) I L. B. 28 M. 466. 
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been transmitted to the executing Court, that Court will bave power 
to pass a personal decree. l 


Upon the third question whether a succession PE is 
necessary, it ‘is enough to say that the 2nd defendant and his sons 
seem to have been members of a joint Hindu family. In the view 
taken by the learned District Judge the question as to whether a 
succession certificate was necesssary if they were members of a 
joint family did not arise for consideration. When application is 
made once again to the proper Court the question whether a 
succession certificate is necessary and whether the legal represent- 
atives claim by succession or by survivorship may have to be 


considered’ by that Court. In the view I have taken upon the 


Bakewell, J. 


second question the order of the learned District Judge must be 
reversed, and he should be directed to send the application for 
prosecution to the proper Court. The appellant is entitled to his 
costs in this Court. Costs in the lower Court will be provided for 
in the revised decree. l 


Bakewell, J :— The proper decree to be passed i in the suit is 
given in Appendix D, Form. 8 which contains the provision that if 
the net proceeds of the sale are insufficient, the plaintiff shall be at 
liberty to apply for a personal decree. ‘This provision amounts to 
an express reservation of the power of the Court to determine the 
extent of the personal liability of the mortgagors ; but the omission 
of the provision does not, I think, preclude the Court from consider- 
ing the question in the exercise ofthe power expressly conferred 
upon it by rule 6 of order 34. “What therefore has been transferred 
for execution is merely the decree in the suit for the sale of the pro- 
perty and it is a well-settled principle that the executing Court 


cannot vary, or import any provision into the decree what has been 


transferred to it for execution. In my opinion, the power of 
passing 2 supplementary decree in the suit after.judicial determina- 


„tion of the question of the liability. of the martgagor must be in 


the Court in which the mortgage suit was originally instituted. 
‘The question of personal. liability and the necessity of a succession 


‘certificate will bave to be determined by that Court, but I may 


point out that the preliminary decree for sale is in favour of both 
the 2nd morigagees as well as the first mortgagees, one period 


‘of redemption only being given. : The first mortgagee would 


" -gedinarily be entitled to a decree that he ‘should be redeemed by 


the second mortgagee and upon the failure.of the latter to redeem, 
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he would be entitled to ask that the suit should be dismissed or 
that an order should be passed for the sale of the property. It 
cannot be doubted that such an order would constitute him a 
decree-holder in the suit. I do not think that it can be deemed 


from the proceedings in the case that the Court intended by the, 


form of the decree to vary any of the remedies of the first 
mortgagees. I agree that the first, mortgagees in this case should 
be treated as the plaintiffs in the suit within the. mene of 
Order 34, Rule 6 of the Code of Civil Precedure. 

6. AS. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
[FULL BENCH.] 
PRESENT — SIR JOHN WALLIS, CHIEF JUSTICE, Mr. JUS- 


TICH OLDFIELD, AND MR. JUSTICE KUMARASWAMI SASTRI. 


Vaidyanatha Sastri ... Appellant®. (Plaintiff), 
v. > 
Savithri Ammal and others... Respondents (Defendants). 


Hindu Law--Widow—Adoption under authority from husband—Right of 
adopted son to set aside alienations by widow prior to adoption, during her life-time. 


A son adopted by a Hindu widow under her husband’s authority, oan during 
her life-time recover property alienated by her for no necessary purpose before the 
‘adoption was made. 


, Sreeramulu v. Krishnamma 1, ovarruled. 

Second Appeal against the decree, dated 29th day of Septem- 
ber 1914 of the Court of the Subordinate Judge of North Arcot 
/in Appeal Suit No. 41 of 1914 preferred against the decree of the 
Court of the District, Munsif of “Tiruvannamalai in Original Suit 
No. 361 of 1913. 


The- Court (Sadasiva AA and Spence, JJ. z made the fol- 
lowing kik 
ORDER OF REFERENCE TO A- FULL BENCH t-:— 


‘Sadasiva Aiyar, J. :—I must confess that the strong incli- 
nation of my mind is to follow the decision of Justice Sir Bashyam 
Iyengar in Sr eeramulu v. Kishnamma 1. I was a party to the 
decision in Subbamma v. Subrahmanyam? and in my judgment in 
‘that case, I have mentioned'a few further considerations which in 

* 5. A. No. 275 of 1915. © ` ` 2th July, 1917. 


+ 23nd January, 1917. 
1. (1902) I L. R. 26-M. 143=12 M. L, J. 197. 2, (1915) 80 M. L. J. 260, 





Thirumalai 
Kadirvelu- 
sami Naioker. 


vy 
The Eastern 
Development 
Corporation, 

‘Ltd. 


Bakewell,.J ; 


Fe B. 


Vaidyanaths 
Sastri 


Savithri 
Ammal. 


Sadasiva 
Aiyar, J. 


IB. B:" 


Vaidyanatha 
Sastri 
ve v. 
,Bawvithri 
‘Ammal: 
Sadasiva. 
Aiyar, J. | 


1 


368 fH MADRAS LAW JOURNAL REPoRs, fvon. Kariti 


my opinion ought to induce Courts to support the validity of aliena- 
tions by a widow heir till at least the end of her life. The legal status 
of a Hindu widow and the legal status of a Hindu reversioner have 
been made so anomalous and complex by commentators and by the 
decisions of Courts that almost any decision in which such rights 
are discussed by even an eminent J udge like Sir Bashyam Iyengar 
can be subjected to criticisms of a plausible character, Of course, 
it follows that another decision coming to a diametrically opposite 
conclusion like that of Sir Chandavarkar, J. in Ramakrishna v. 
Tripurabat 1 can be made the subject of not less effective criti- 
cisms by lawyers of learning. I shall not therefore try to add to 
the confusions and anomalies existing on this subject by attempt- 
ing an elaborate support of Sir Bashyam Iyengar’s views or an 
elaborate criticism of Sir Chandavarkar’s views. I feel, however, 
bound to state (with reference to the argument of Mr. T.R. 
Krishnaswamy Aiyar, contra) that I am not able to see any in- 
consistency between Sir Bashyam Iyengar’s views’ found in 
different portions of his judgment as to the starting point for the 
period of limitation as regards suits brought (a) during the life- 
time of the widow and (b) after the death of the widow, nor do.I 
think it against the law to hold that the reversioner who succeeds 
by reason of a -widow’s surrender of the estate in her hands does 
not thereby enable the said reversioner to recover the properties ` 
which had been alienated by her before that surrender even 
during her life-time. 


As regards the case in Bonomali Roy v. Jagat Chandra 
Bhowmick 2 their Lordships of the Privy Council do not indicate 
the section of the Limitation Act of 1859 under which the suit 
was treated as barred or what the period of limitation (6 years or | 
12 years) was by-whose lapse, the suit became barred. That Act 
does not contain schedules of articles like the later Acts of 1877, 
1882 and 1908 and makes no such difference between suits 
brought during the life-time of the widow and after the death of 
the widow as is made in Arts. 125 and 141, Sch. I of the present 


‘Limitation Act. It seems to contain only one general section 


(S..12) corresponding to Art. 144 of the present Act giving a 
period of 12 years for possession of immoveable property -or of 
any interest, therein. 8.16 of that Act gives six years for all 
suits not expressly provided for. A suit to set aside a lease 


= A a a aaa aana anaa 
"J, (1908) I. L; R. 88 B 88. 2. (1905) I. L. R. 82 0. 669 (P, C.) 
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improperly granted by a manager is. not expressly :provided: for in 
that Act. An, adopted son as distinguished from a contingent 
reversioner becomes entitled toa vested interest.on the date of 
his adoption, in his adoptive father’s estate: His right to bring a 
suit under the Act of 1859 for possession of his said vested 
interest. in the immoveable property (though physical posses- 
sion might be postponed till the death of the widow alienee 
his adoptive mother) might be made to arise under the Act 
of. 1859 on the date ‘of his adoption itself. Further in that 
Privy Council case, the alienation by way of lease had been 


made, not by B, the widow and heir of the last male. 


owner but by B’s mother-in-law (whom I shall call A) acting as 
manager for her son’s widow B. The question in that case was as 
to when the cause of action for C, the son adopted by B- (the 
daughter-in-law) to her husband to sue to set aside the lease gran- 
ted by his adoptive grand-mother and to recover possession of thé 
property, arose and not the question of his right-to sue for bare 
possession of any property alienated by his adoptive mother directly. 
Now, the right to avoid the lease granted by A was in -the 
widowed daughter-in-law B between 1837 (when the lease was 
granted) and 1846 (the date of the adoption of C by B) ‘but as 
soon as the adopsion was made, the right to avoid became vested 
in the adopted’ gon C and it was that right that was held to be 
barred (if I understand the Privy Council decision aright) aod 
ably by S. 16 of the Act of 1859. 


It will be seen from the judgment of the High Court of Cal- 
cutta in pages 672 to 674 that the setting aside of thé.lease of 
“1887 was held.necessary before possession could be -got from thé: 


lessee and that suit was held barred under the Act of 1859, at the ‘ 


latest'12 years after the adoption of C. The decision of the Privy 
Council in Bonomali Roy v. Jagat Chandra Bhowmick 1 has 
' therefore in my opinion no bearing on the question as to the ap- 
plicability of Ss. 125, 141 and 144 of the present Limitation Act 
or on the question as to whether an alienee from the widow her- 
self (not from her alleged manager acting beyond the scope of the 
manager’s authority as in the Pirvy Council case) is valid in. the 
alienee’s favour daring the life-time of the widow against the 
adopted son. 
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However, as my learned brother thinks that the question 
should be referred to a Full Bench, I do not think that I should 
object to this difficult question of law being so referred tòa Full 
Bench on the mere ground that the _ principle of stare decisis 
should not be lightly departed from. 


Spencer, J.:—The question - which arises for our decision in 
this second -appeal is whether an adopted son who has been 
adopted by a widow under authority given by her husband can 
during the widow’s life-time sue to recover possession, of property 
alienated for purposes not binding upon the inheritance at a date 
prior to the adoption. This question has been answered im the 
negative in Sreeramulu v. Krishnammat by Mr. Justice Bhashyam 
Iyengar. He held that if an alienation was made not for a neces- 
sary. purpose the subject of it would fall into possession as a vested 
yemainder-only at the. termination of the widowhood, and the 
adopted son. must wait till that event to’ bring a suit-to recover it. 
We have not been referred to any other decision of this Court 
directly on the point. But this decision was dissented from in 
Ramakrishna v. Tripurabai2 by Chandavarkar and Heaton, JJ.; 
and in Sinnachami alias Kumarettu. Servaigar v. U. A: R. 
Ramasam. Chettiar’ the late Chief Justice expressed a: doubt: 
whether Sreeramulu v. Krishnamma! had been correctly. decided. 
In Mayne’s Hindu Law, 8th Edition, paragraph 197, the. question 
is considered as to the date on which the right of the adopted sọn, 
arises in the case of an adoption by a widow after her husband’s 
death ; and the learned author quotes several authorities. for his 
opinion‘ that the son’s rights date from the adoption. He notices the 
decision of Bhashyam Iyengar, J. in Sreeramulu v. Krishnamma 1 


“and observes that this decision proceeds upon a view which, if 


corréct, cuts at the root of his reasoning. He says “when the. 
case arises again it will be material to consider whether the 
widowhood, that is, the possession of a widow’s - estate 
was not terminated by the act of adoption as much as by civil 
death”. The question has now arisen again for a decision 
by this Court. The Privy Council decision in Bonomali-Roy v. 
Jagat Chandra Bhowinick 4, to ‘some extent supports the view. 
taken in Ramakrishna v. Tripurabat 2. In that case a widow 
adopted a son in 1846 who attained majority in 1856 and died-in 


1, (1902) I. L. R. 26 M: 1487 - ` 3. (1908) INL. R. 33 B. 88, i 
3. (1911) 10 M. L. T. 463. + 4. (1905) I. L.R. 82:0. 669. 
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‘1880.. The widow. who; prior to:the adoption, granted a lease of 
a portion of her husband’s estate diel’ in 1894. It wasiheld by 
‘their Lordships of. the Privy Council that the right of action to 
‘set aside the. lease ag invalid, arose on the adoption and that time 
“would begin to run from the date when. the adopted son attained 
majority. This dictum cannot be explained away on the ground 
that: the Act of Limitation in force when the cause of action arose 
was Act XIV of 1859 because even ‘under that Act the possession 
of a widow would not become adverse to the right of a reversioner 
until the widow's death (see Sambasiva v. Ragava 1) and there- 
fore the decision is only explainable on the supposition that their 
Lordships placed the rights of an adopted son on a different 
footing from those of a reversioner. In Sreeramulu v. Kristnam- 

ma 2 Bhashyam Iyengar, J., held thatthe starting point for the 
period of limitation in such suits was the date of adoption (see 
- head-note), This conclusion would seem a little inconsistent with 
his conclusion on the other, point that arose. It was sufficient for 
the purpose of that case to hold that the suit was not barred by 
limitation, and the learned Judge’s view upon this point must 
therefore be treated only as, alternative to the view: expressed ag 
to the adopted son’s right of suit. At the ‘bottom of page 146 he 
observes that if the suit to recover property improperly alienated 
were maintainable during the widow’s life-t: me, the period: of 
limitation should be computed from the date of adoption the 
article applicable being Art. 144; but at the top of page 155 
` he observes that if the suit were brought after the widow’s death 
Art. 141 would be applicable and the period of 12 years must 
be reckoned from the date of her'death: It seems unreasonable 
to suppose that different articles of limitation: should be 
applied according to the circumstances of the particular 
case. Evidently the learned Judge felt the difficulty of applying 
the articles of the Limitation Act to his conclusion upon the 
other’ point. The case of Subbamma v. Subramanyam 3, to 
which one of us was party was a case of surrender by’ a widow 
in favour of a, reversioner, and it was held that it merely 
had the effect of accelerating the succession. It seems anomalous 
that a reversioner who succeeds ‘by reason of widow’s surrender 
of her life-interest ‘should--be at once enabled to recover’ the 
properties of the last male owner which have been improperly 


1. (1889) I. L. R. 138 M. 512. 2. (1902) I, L. R. 26 M. 14819 M. L. 7 197. 
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alienated by the widow, while an adopted son’s remedy should be 
postponed till the widow’s death. It is clear that an adopted 
son’s right is higher than that of a mere reversioner whose right 
of action is limited by Art. 141. If adoption divests the widow's 
estate as the adopted son derives his right to sue through his 
father, can it be held that it does not divest the estate of alienees 
from the widow? I am not much impressed by considerations as 
to the inequity caused to purchasers from a widow whose calcul- 
ations as to their prospects of enjoyment during the widow’s life 
are liable to ‘be disturbed. by a subsequent adoption. The length 
of a widow’s life is in any.case a matter of uncertainty and spec- 
ulation and persons who take property from limited owners 


< without proper consideration do not deserve much sympathy. The 


sooner that the validity of such alienation is challenged in a Court 


` of Law the better the position in which each side will find itself to 


adduce evidence as to the'necessity for the transaction. Sufficient 
has been said in the full discussion in Ramakrishna v. Tripura- 
bai 1 to show that the correctness of the Madras decision based 
upon the opinion of Bhashyam Iyengar, J. is open to question. I 
am of opinion that the Bombay decision represents the correct 
view of the law, and that a reference ‘should be made to a Full 
Bench on the question whether an adopted son who has been 
adopted by a widow acting under the authority of her husband, 
can, during the widow’s life-time, set aside the alienations made, 


- not for necessary purpose before he was adopted and. recover the- 


property so alienated. 

. T. R. Ramachandra Aiyar and T. R. Krishnaswanu Aiyar, 
vakils for the Appellant. , s 

” K. 8. Ganesa Aiyar, vakil for the 2nd Respondent. 

The Court expressed the following 

Opinion :— Wallis, , C. J.:—This reference which was 
argued before the long. vacation raises a question of considerable 
difieulty which has given rise to much difference of opinion. On 
the. one hand we have the judgment of Davies and Bhashyam 
Iyengar, JJ., in Sreeramulu v. Krishnamma 2, which is supported 
by Sadasiya Aiyar, J. in the order of reference. On the other 
hand we have the current of Bombay decisions ending with 
Ramakrishna v. Tripura Bat 8, with which Spencer, J., agrees. 








2. _ (1902) LL. R. 26 M. 148=12 M. L. 7, 197. 
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“With reference to the decisions of the Privy Council, which By Bes 
have been cited on either side, I may say at once that I donot yoiayanatha 
consider Bamundoss Mookerjea v. Mussamut Tarineé 1, and Sasi. 
Moniram Kolita v. Kerrikolitany 2, as of any assistance because Bawithri 
the point now in question did notin any way arise for consideration = 
by their Lordships and was not considered by them: | As regards Wallis, O:-J 
the first case it had been held by the Bengal Sudder Dewani 
Adawlat in Ranee Krishnamonee v. Rajah Oodwunt.Singh 3 that 
an alienation for necessary purposes made by a widow before 
adoption could not -be questioned by the-adopted son.: : This was 
all that was decided and that the head-note seems to go far. 
beyond the .decision. The judgment no doubt proceeded on the 
view thatthe alienation would riot have been binding.at all upon 
the adopted son, if it had not been: for a necessary. -purpose,. 
but the point really did not arise. In the::course of this case 
a pundit expressed the somewhat’ extravagant opinion . that a 
widow who:had a power of adoption but had not-yet exercis- 
ed it was in the position of a femme enciente,:and more than 
twenty years later the right of such a widow to ‘the ‘possession 
and enjoyment of the estate left by her husband was questioned 
on :the strength of this opinion in Bamundoss' Mookerjea v: 
Mussamut Tarinee 1, The Sudder’ Dewani in 1850 overruled 
this contention in an elaborate judgment, which is set out at page 

‘177.etc., of Moore’s report, in which they pointed out: that the! 
| decision in Ranee Krishnamonee v. Rajah ‘Oodwant Singh 8 
was' no authority for such a proposition and observed, it seems: to 
me, obiter, “ In that case the son who was adopted: became the: 
undoubted heir; and it was of course the correct do¢trine that no’ 
sale by a widow, who possesses only a very restricted life ‘interest 
in the estate, could have been good against any ultimate heir; 
whether an adopted son or otherwise, unless made under ‘circum-' 
stances of strict: necessity.” 


“Though their Lordships expressed their agreement with ‘the 
principles laid down in the judgment of the Sudder |, Court and ` 
their entire concurrence in it, it seems to me to be going too far 
to regard them as having adopted as their own the obiter dictum 
of the Sudder Court on a question which did not arise. More 
weight attaches to the observation of their ‘Lordships in the, 
1, (1858) TM. I. A. 169. 2. (1880) L. R, TI. A. 1151. L. R. 5 C. 776. 

no ii ' 8. (1824) 38S, D. .Ad. Rep. 228... : 
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well-known case in The Collector of Madura v. Moottoo Ramalinga 

Sethupathy 1 that “the rights of an adopted son are not pre~ 
judiced by any unauthorized alienation by the widow which 
precedes the adoption,” but this observation again was purely 

obiter. ı On the other hand Iam unable to agree with Bhashyam 
Iyengar, J. in regarding the observation of their Lordships in 
Momram Kolita v. Kerrikolitany 2 as direct authority the other 

way. In considering the question whether the well-known texts 

about the widow keeping unsullied the bed of her lord required 

them to hold that her estate was forfeited by an act of unchastity 

committed after succession to the estate, their Lordships observed 

that, if it were so held, a purchaser or mortgagee from her would 

lose his estate. in consequence of an act of unchastity committed 

by her prior to the sale or mortgage. The implication that in 

such a state of the law mortgages and alienations made by the 

widow before the act of unchastity would remain unaffected 

appears somewhat far-fetched, even if it be assumed for the 

moment that the same considerations would be applicable in the - 
case of adoption as in the case of unchastity. 

The more recent decision of their Lordships in Bonomali 
Roy v. Jagat Chandra. Bhowmic, 3 is, however, much more 
in point. The alienation in that case was said to have been 
made in 1837 by the widow’s mother-in-law acting on her 
behalf. The widow subsequently in, 1846 adopted a son who 
attained majority in 1856. The widow having died in 1894 the 
adopted son’s representative sued for possession in 1897. The 
present contention that an alienation by a widow enures for her 
life-time and is not divested by a subsequent adoption does not 
appear to have been raised for the plaintiff, the argument being ' 
that under the dispositions of the original owner the mother-in-law 
had the power to alienate the property for the term of the widow’s 
life. Their Lordships however appear to have held expressly that 
the adopted boy’s cause of action for the recovery of the alienated 
property arose on the date of his adoption, and that time began to 
run against him in 1856 on his attaining majority, and that the 
suit became barred in 12 years under Reg, II of 1803 and Act 
XIV of 1859. 

This decision which is in accordance with the decisions of the 
Bombay Court and in accordance with their Lordships’ dictum in 


1. (1868)12 M.I.A. 897 at p. 443 9. (1880) L R. 7 I.A. 115=1.D.R. 50, 776. 
3. (1904) L. R, 33 I. A. 80: I. L, R396. 669. 
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The Collector of Madura v. Mootoo -Ramalinga Sethupathy } is 
later than-the decision of this Court in Sreeramulu v. Kristnamma 2 
and,.so long as it stands unexplained, I feel bound to follow it. 


‘At the same time I feel considerable réluctance in differing 


from the judgment of Bhashyam Iyengar, J., in ‘Sreeramulwu v. 
Krishnamma 2 and the opinion of Sadasiva Aiyar, J. one of the 


F. B.. 


: . Vaidyanatha 
Bastri ` 
v. 
Bawithri 
, Ammal. 


—— 


Wallisy,C.J. 


referring Judges, because I think there is much to be said for the . 


view taken by them that in the present state of the Hindu Law a . 


Hindu widow, who, ib is now well-settled, has full powers of dis- 
position over the income and accumulations of her widow’s estate, 
should not be permitted, when in the exercise of such powers of 
disposition she has alienated for consideration her interest in 
whole or in part, to abridge the interest which she has parted 
with and derogate from her own grant by the subsequent exercise 
of a power of adoption which she is under no legal duty to exercise. 
It is well settled that a widow who has been authorised to adopt is 
at full liberty to adopt or not as she pleases and cannot be compelled 
by jaw todo so. Whether she is under a moral duty to adopt seems 
to me to be a matter for her own conscience, especially in these days 
when it is certainly open to question-whether the old views as to the 
religious necessity of adoption io a sonless man are so: universally 
strongly held and whether,the temporal inconveniences attending 
it are not more fully realised. Moreover, to hold that the adopted 
gon takes subject to the widow's prior alienations for the duration 
of her life would not interfere with the exercise of her powers of 
adoption unless the alienations were so considerable as to deter 
' giving him in “adoption, and this I think 


the boy’s parents from gi { 
is a consideration which should be regarded by the widow at the 


time of the alienation. 


Tt has been held by this Court in Subbamma vy. Subrah- 
manyam 3 that a widow cannot by surrendering her interest in 
the estate to the next reversioner deprive prior alienees for con- 
sideration from her of their right to enjoy the alienated property 
during her lifetime, and I think there is much to be said for 
applying the same rule to adoptions. I do not pursue the question 
further, because in the present state of the authorities and 

to the dictum in The Collector of Madura y . 


especially in deference to ector € . 
Mootoo Ramalinga Sethupathy land the decision in Bonomals 


1, (1868) 12 M. I, A. 897 at 448. 2 (1902) I. L. R. 26 M. 148, 
3. (1915) 30 M. L, J, 260. 
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Roy v. Jagat Chandra Bhowmick 1, I feel bound to answer the 
reference in the affirmative. ` 

` Oldfield, J. :—The question referred is whether a son, adopted 
by a Hindu widow under her husband’s authority, can. during her 
lifetime recover property alienated by her for no necessary purpose 
. before the adoption was made. In answering it in the affirmative, 
-I confine myself to what, with all respect, seems to me only safe 
ground of decision in such cases, the current of judicial authority. 
. For of the other grounds relied on, it is not clear on which side the 
weight of the argument from inconvenience would preponderate, 
if the uncertainty of the law authorised its consideration: and it 
(is useless to recur to the very general wording of ancient texts, 
which have been dealt with frequently by the Courts. 

It will facilitate the application of the authorities and define 
the issue before us, if the first citation is from the decision of this 
‘Court, which has occasioned the reference and from which we are 
asked to dissent, Sreeramulu v. Krishnamma 2, Its foundation, 
‘as I understand it, is the statement that “a Hindu widow has an 
absolute right to the fullest beneficial interest in her husband’s 
property for her life and that she has a personal interest therein, 
‘which she can exercise at her will and pleasure by giving or trans- 
‘ferring the estate to another for her own life or, speaking more 
accurately, for the term of her widowhood”: and no doubt this 
‘statement gives with sufficient accuracy the general effect of the 
nine cases and of Act XV of 1856, which are referred to as sup- 


‘porting it. But it is useless, as justified by them, for the present 


purpose, because they relate only tio cases of the widow’s death or 
‘xe-marriage, in which her widowhood and her estate ended together 
and the distinction between the duration of the one and the other 


“would not have affected the determination of the estate she had 


conveyed. It is otherwise, when the making of an adoption is in 
question. For there is no dispute but’ that it terminates the 


.widow’s estate, although her widowhood continues. Dhurm Das 


Pandey v. Musamat Shama Soondri Debiah 3. If therefore the 
distinction proposed is valid; if, that is, the widow’s power is 


correctly defined as being to dispose only of a widow’s estate subject 


to all its legal incidents, not of an estate for the term of her widow- 


hood, the authorities referred to are inconclusive and the statement 
- of law founded.on them must be rejected for the present purpose. 








1. (1904) I.L. R. 8260. 669. 2. (1909) I. L. R, 26 M. 148, 
3. (1848) BM. I A. 229 atp. 249. 


‘PART XÌL] TH MADRAS Law. JotkNat RÊPORÊS,. 397 


“This distinction and: the first’ of these views can in my opinion 
be sufficiently supported by reference to the principle enunciated 
in general terms in. Dhurm Das Pandey. v. Mussamat Shama 
Soondari Debiah 1: For in view of those terms'I cannot follow the 
suggestions that the widow,can by unnecessary alienations diminish 
even temporarily the estate, which the son inherits at once on ‘his 
adoption, and that the making of an adoption is to be excluded from 
the contingencies, which, like the widow’s death or remarriage, her 
alienee must face as determining his rights, if necessity for- the 
alienation cannot be proved. . Before however turning -to the argu- 
ments, -by which those suggestions are supported (and they sare in 
fact identical with those employed in Sreeramulu v. Krishnamma 2) 
-I deal with the decisions, which:favour the contrary conclusion. ' 

. It ig not worth while to consider in detail those, which deal 
with the widow’s powers generally and without reference to the 
effect ofan adoption’ on their exercise, because, although some :of 
them. refer explicitly to her alienations as of a widow’s. estate, 
others- refer to'them as of an estate for her widowhood :'and, as 
already observed, the maintenance of.the-distinction between these 
descriptions would have: had.no effect.on the conclusion. There 
are however three cases in .which an adoption was in question; 
and they are in my opinion decisive in favour of the adopted. son’s 
immediate right to. recover from , the alienee.. In: Bamundoss 
Mookerjee v. Mussamut Tarinee 8 the Privy Council adopted com- 
prehensively the judgment of the Sudder Dewani Adalat under 
appeal before it, endorsing the following reference to an cage, 
Ranee Kishenmunee v. Rajah Oodwunt Singh * :—“ The point 
was whethera retrospective right could be claimed by a son, after 
he had been adopted, so as to bar a sale made by his adoptive 
mother previous to bis adoption to the injury of his. rights, at that 
time contingent and eventual, but which actually accrued to him 


upon: his adoption. In that casé the son, when adopted, . became. 


the undoubted heir ; and it was of course the correct doctrine that 
no sale , made by the widow, who possesses only a very restricted 
life interest, could hold good against any ultimate heir, whether an 


adopted son or otherwise unless under circumstances of strict 


necessity.” This recognition of ‘the adopted son’s right was, though 
the fact is not expressly referred to in Bamundoss Mookerjee v. 
Mussamat Tarinee, 3 accorded, as reference to the Sudder Dewani 





1, (1848) 8 M. I; A. 242. . (1902) I. L. R. 26 M. 148. 
8, (1858) TM. I. A. 169. l . Pe (1824) 88. D. A. Rep. 228. ` 
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Adalat Report shows, ina suit instituted during the lifetime of the. 
widow. Next there is a similar statement of the law in Collector 

of Madura v. Mootoo Ramalinga Sethupathi 1 made explicitly 

in the judgment of the Privy Council, though no doubt merely 

obiter. These two authorities are of course only indirect, 
the first being important mainly as evidence of an early re- 
cognition of the principle it involves. But to the remaining 
case, Bonomali Roy v. Jagat Chandra Bhowmick 2 no such 
objection is available, since the question dealt with in the judg- 

ment of the Privy Council was whether the suit brought bya 

person claiming under the adopted son was in time and it was 

held that, if the latter had a cause of action, it arose on the date of 
his adoption. The fact that the’ law of limitation then in force 
was Act XIV of 1859 is no ground of distinction from the present 

case, since the question was of the starting point for, not the 

period of, limitation; and, since a reversioner’s cause of action 
arose under the earlier Act, as it does now, on the widow’s death, 
the distinction in favour of the adopted son is marked clearly.’ 
Sambasiva v. Raghava 3 and in review, 1 M. L. J. 892. These 
decisions of the Privy Council are accordingly irreconcileable with 
Sreeramulu v. Krishnamma. It must be added that the last 
mentioned case has been dissented from by the only other High 

Court, which has considered it, Ramakrishna v. Tripura Bat 4. 


It remains to deal shortly with the other considerations, by 
which the decision in Sreeramulu v. Krishnamma 5 has been 
supported. They include first an argument from the explanation 
given in Lakshman Rau v. Lakshmi Ammal 6 of the decision’ in 
Bamundoss Mookerjee v. Mussamat Tarinee T already referred to, 
in which it seems to me (with all respect) that the connection in | 
which that explanation was given is overlooked. The Court was 
dealing with a point very similar to the main point dealt with in 
the earlier case, the effect on the widow’s power of alienation of 
her possession of an authority to adopt; and it therefore had. 
no occasion, especially as it held that the alienation in question. 
before it was made for a necessary purpose, to define an adopted 
son’s rights, to decide the date from which he could assert them 
or to consider the portion of the judgment extracted above, in 








1, (1868) 12M I. A. 897 at 443. 2, (1904) I. L. R. 82 ©. 669, 
8. (1889) I. Ù. R. 18 M. 512. £. (1908) I. L. R. 38 B. 88. 
b. (1902) I. L. R. 26 M. 143. 6. (1881) I. L.R, 4 M. 160. 


7. (1858) 7 M.I. A. 169, _ 
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which Ranee Krishnamonee v. Rajah Oodwunt Singh 1 is referred 
to. The reference, which followsin Sreeramuluv. Kristnamma a 
to the decision in Ganapathi Aiyar v. Savitriammal 3 appears 
to disregard -the fact that no alienation by: the widow was in 
question in the latter case, her action, as the court found, consist- 
ing only in the creation. of documentary evidenee of the oral devise 
by her husband, under which the alienee claimed ; and therefore 
nothing at present material was decided. Next an extract from 
the judgment in Moniram v. Kerrykolitany £ is relied on as 
showing that the validity‘of a widow’s alienation can be affected 
only by her conduct prior to it and not, it is to be inferred, by her 
subsequently making an adoption; but the dictum in question, 


whick no doubt actually mentions only prior conduct, is not statedly: 


applicable to it alone and occurs in the course of a, hypothetical 
argument from inconvenience, in connection with which any 
conclusion ex silentio would be unsafe. Lastly it is argued that 
Art. 125, Sch. II of the Limitation Act, 1908 impliedly postpones 
the right to recover possession from a widow’s alienee until after 
her death or remarriage. The answer is firstly that substantive 
rights under Hindu Law cannot be regarded as curtailed by mere 
implication from a provision relating to procedure; and secondly 
that an adopted son is not and has not been shown to be on the 
same footing as a reversioner and that his suit for possession will 
be covered by Art. 144. 
The arguments, by which the conclusion in Bean v. 


Krishnamma 2 is supported, failing, I would dissent from the . 


decision in that case and answer the question referred in the 
affirmative, 

Kumaraswam Sastri, J.—The question PTE to us for 
decision is whether an adopted son who has been adopted by a 
widow acting under the authority of her husband can during the 


widow’s life-time set aside alienations made not for necessary ` 
purposes before he was adopted and recover the property so alien- , 


ated. 

It has now been well settled that an adopted son has all the 
rights of a natural son in his adoptive father’s estate. He acquires 
by right of adoption an interest in his adoptive father’s ancestral 
property and the same right to question his alienations as the 


1. (1823) 8 B. D. A. 228. 2. (1902) I, L. R. 26 M.. 143. 
8, (1897) 1: L, R. 21 M. 10. 8. (1880) L, R. 7 T. A., 115,” 








F. B. 
Vaidyanatha . 
Sastri 
v. 
Savithri ` 
Ammal. 
Oldfield, J 


Kumara- 
swami 
Bastri, J. 


B.'B.'f 


Vaidyanatha / 
Bastri .. 
Yen 
Savithri = 
Ammal.. 





Kumara: 1) 


swami 
Sastri, J. 


400 _ THE MADRAS LAW JOURNAL REPORTS. [VOL XXXUTi 


arasa son. He succeeds to collaterals of his adoptive father and 
holds. the same position as’ the natural son Sales his mee has : 
been specially curtailed by express téxts. 
‘When a widow ‘adopts a son under authority from her hus-- 
band the son adopted succeeds to the estate of his’ adoptive father * 
by right ‘of inheritance just in the same way as the natural born 
(awrasa) son. The estate which the widow had between the date : 
of' her husband’s death and the date of the adoption is at once’ 
divested and becomes vestel in him not as succeeding to the’ widow 
making the adoption but to the deceased person in pursuance of” 
whose authority the adoption was made, Though his- rights arise 
only from the date of his adoption they are paramount to those of 
the widow who is at once ‘relegated to the position of a female. 
member of the family entitled only to maintenance and residence 
in the family house. The position’ of such an adopted son is clearly 
and accurately set out by Farran, J. in Moro Narayan Joshi v. 
Balaji Raghunath, 1 where he observes as follows :—“ Now an 
adopted son claims from and through his adoptive father. ~ His 
adoption however does not relate back to the death of his adoptive 
father (Bamundoss Mookerjea v. Mussamut Tarinee) 2, He comes 
in - bound by such acts of the widow as would bind the natural l 
heirs of the husband after her and entitled toset aside (in the ` 
absence at'all events of stipulations to the contrary) such un-" 
authorised alienation of the widow as they succeeding upon her 
death would be entitled to set aside. The only difference between 
him and other full-heirs of the husband for the purpose I am. 
considering seems to be that his rights spring into’ existence the 
moment of his adoption and displace the rights of the widow while 
the rights of other reversioners await the determination of the 


“ widow’s estate by her death.” : 


l i In Ranee Krishnamonee v. Rajah Oodwunt Singh 3 it was ` 
held that à sale made bya widow to the prejudice of her ‘late’ 
husbaùd’s property before the adoption made by her únder- 
authority given by her husband will not be valid as against the 
adopted son unless made under circumstances of necessity and 
that he was entitled to possession. This case was referred to by > 
the Calcutta Sudder Court in Bamundoss Mookerjee v. Missumat 
Tarinee 2 which was affirmed by the Privy Council, Bamundoss . 


1, (1894) T. I. R. 19 B. 809. 2, (1858) 7 M. I.-A. 169. -> 
“8, (1824) 8 Maçnaughten’s 8. D. A. Reports, 228, 9) ~ 
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Mookerjee'and Mussumut. Raj v. Mussumut- Tarinee 1. Reférring 
to Rani Kishunmonee’s case’ 2 the. Judge of.the Sudder. Court 
observed as follows; “The point in ‘that suit was. whether 
a retrospective right could be claimed by a son after he had 
been adopted so as to ‘bar a sale made, by his’ adoptive, 
mother’ previous to his adoption to the injury of the rights 
at that time contingent and eventual but which actually accrued to 
him upon his adoption. In that case the son when adopted: became 
the undoubted heir, and it was of course.the correct doctrine that 
no sale made by-a widow who possesses only a very restricted life 
interest in the estate would have been good against any -ultimate 
. heir whether an adopted son or otherwise unless made under cir- 
cumstances of strict necessity”. . Their Lordships of the Privy 
Council simply confirmed the judgment of the Sudder Court with 
the remark that they entirely agreed in the principles laid down 
in the judgment which was in their opinion most able and elaborate, 
Bamundoss Mookerjee v, Musst, Tarinee 8, In The Collector of 
Madura v. Muthu Ramalinga Setupati 4 their Lordships dis- 
tinctly lay down -thatthe rights of an adopted son are not prejudiced 


_by any unauthorised ahensudy by the widow. which prevedes the 


"adoption. 

‘In Lakshmana Raw: -v. Lakshmi Ania the dation of the 
Privy Council above referred to was considered and it was held the 
decision established that during the period of her husband’s death 
and the adoption, only such acis as are authorised ‘and would be 
effective against reversioners, would bind the sonsaken in adoption 
‘and that acts in excess of her powers under Hindu Law -may be 
challenged by the adopted son. ` l . 

The decision of the Privy Council, Bamundoss Wok aria v. 
Mussamut Tarinee 1, was also considered by the Bombay High Court 
in Nathaji keine v. Hari Jogojt ê where relying on the 
authority of the case, the Court upheld the’ right of the adopted son 
to set aside unauthorised alienation made by a Hindu widow 
between the date of her husband’s death and the adoption made 

. in pursuance of authority given by him. - So far as the Bombay 


High Court is concerned aseries of well- considered decisions cleatly ` 


establish the adopted.son’s right to recover immediate possession. 


1; (1858) TM I.A. 169. - 2. (1828) 8 Macnaughten 8. D. A. R, 228, 

8. (1858) 7 M. IA. at p. 296. - 4r (1858) 12M, I. A, 397. ; 

n 11881), IC LR. 4M; 180.. , ; ge os 
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I need only refer to Lakshman v. Radhabai 1, Narayan Joshi v. 
Balaji Raghunath 2, and Ramakrishna v. Tripura Bai 3. ; 

Though the rights of the adopted son commerice only from 
the date of his adoption it is undoubted law that he divests the 
estate of the widow making the adoption and her co-widows and 
the interest (wholly or partially) of all persons in possession: of the 
property of his adoptive father to whom he would havea preferential 
title-ifhe had been. in existence’ as adopted son at his adoptive 
father’s death. In Dhurm Das Pandey v. Mussammut Shama 
Soondri Debia 4 their Lordships of the Privy Council observe (p, 24 3) 
“ an objection has been made that pending the suit an act of adop- 
tion was executed by the respondent whereby the whole property 
was divested from the mother‘and vested in the adopted son. Now 
upon the authorities there can be no doubt that that is the result 
of an act of adoption because the property is in the widow from 
the death of the husband till the power of adoption is exercised. 
Then that adoption divests it from the widow and vests it in the 
adopted son”. The authorities in my opinion clearly establish 
the view that an adoption puts an end to the widow’s estate as fully 
and effectually as her death. 

Such being the rights of an adopted son who on adoption 
claims under a title paramount to that of the widow and divests her 
of the estate she held, the question is whether the widow who 
alienates properties without any legal necessity and the alienee 
from such widow have any rights or equities which would entitle 
the alienee to possession as against the adopted son. I find it difficult 
to see how the purchaser from a Hindu widow who has only 
limited powers of alienation and who alienates property without 
any necessity or justifying circumstances such as would bind the 
reversioners after her death or re-marriage can invoke any 
principles of Hindu Law or any equity to prevent the adopted son 
(whose adoption has put an end to the widow's estate just as 
effectively as her death or remarriage) from claiming possession of 
properties which were alienated. Ican see very little equity in 
postponing “the adopted son toa purchaser from the widow who 


- contrary to the principles of Hindu Law and the directions of Smri- 


pe 


thi writers alienates the estate for no necessity. Whatever may 
be the nature of the estate taken by a Hindu widow succeeding 
to her sonless husband it is clear that her powers of alienation are 


l. (1387) I. L. R. 11 B. 609, 2, (1894) I. L. R. 19 B. 809. 
3. (1908) I. L. R. 88 B. 88. á. (1848) 8 M. I. A. 229, 
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restricted. As pointed out by the Privy Council in The Collector. 


of Masulipatam v. Cavaly Venkatanarayanappa ! the estate she 
takes is qualified proprietorship with powers of alienation for 
purely worldly or secular purposes only where there is justifying 
necessity and the-restrictions to the powers of alienation are in- 
separable from.her. estate, So far as the texts and Smrithis go 
they do.not countenance the view that a widow can make a valid 
alienation of any kind or to any extent without justifying necessity 
and no distinction is drawn as to alienations’ purporting to be for 
her life-time only: . The text of Katyayana is specific and enjoins 
her to keep the bed of her lord unsullied to enjoy with moderation 
his estate and pass it on to his heirs. Brihaspathi observes that she 
has not got property therein to the;extent of gift, mortgage or sale 
except for spiritual or religious purposes. The restraints on powers 
of alienation by a Hindu widow are based as pointed out by their 
Lordships of the Privy Council in The Collector of Masulipatam v. 
Cavaly Venkatanarayanappa 1 (at p. 550) not merely for the pro- 
tection,- of the material interesis of-her husband’s relations but by 
reason of the opinion of all the Smrithi writers as to the necessity of 


a Hindu widow being under the advice and protection of her hus-- 


band’s elderly relations. I can find nothing in any of the Smrithis or 
commentaries to warrant.the view that they empower a Hindu 


widow to do what she likes with her limited estate. On the con- . 


trary the limitations imposed and the reasons given for the imposi- 
tion thereof show tomy mind clearly that such an idea was 
repugnant to the minds of the Smrithi writers., So far as judicial 
décisions go all they decide is that a Hindu widow may deal with 
her interest in the property inherited at the pleasuré so long as 
such dealing enures for the term she is entitled to the estate as 
widow succeeding to her sonless husband and no prejudice to the 
reversion is caused thereby. (See Muthu Naicken v, Srinivasa 
Iyengar). 2 This is chiefly due to the fact that there is in existence 
no person whocan demand present possession of the estate (the 
reversionary heirs having only a spes successionis) and the widow 


is estopped from contesting the validity of her own grant. The. 
title of the alienee is therefore incapable of being deleated by any 


superior title arising during the widow’s life. 


That the estate of the widow is not an indefeasible life estate 


but: -only an estate durante viduitate is clear, It is not disputed 





+ 
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that ‘the adopted son would divest the widow of all the properties. 
which remain unalienated at the time of the adoption and it is well 
settled law that her remarriage will have the same effect so far as 
the reversioners of her husband are concerned, It is difficult to see- 
how the widow can under these circumstances be said to have an 
absolute indefeasible estate in the property inherited by her from 
her husband during the term of her natural life. If she has not 
got such an-estate it is still more difficult to see how any alienation 
by her can last a moment longer than the cessation of the widow’s 
estate either by death, remarriage or an adoption which certainly 
divests her as completely as if her husband had left a male issue. 
To speak of any portion of the estate which has been alienated by 
her without any legal necessity as having been “lawfully severed” 
for the period of her natural life is with all respect unsupported by 
any texts of the Hindu Law or any-principle of Hindu Jurispru- 
dence. It has not been suggested by any body that a gift of the 
whole or any part of the estate would if miade prior to the adop- 
tian disentitle the. son to claim possession from the donor..,, As 


pointed by Chandavarkar, J. in Ramakrishna v. Tripura Bai 1 


the doctrine enunciated in Sreeramulu v. Krishnamma 2 would be 
equally applicablejif the widow alienated the whole of the proper- 
ties before adopting a son and yet it can hardly be contended that 
sich a- result was ever contemplated by Smrithi writers, ` 


There seems to me to be no real analogy between the position 
of a father to whom a son is born after an alienation and a Hindu 
widow who adopts under authority of her husband after making 
an unauthorised alienation. Though the fiction of constructive 
pregnancy through permission to adopt has been exploded by a 
series of decisions, the adopted son on his adoption becomes the 
son and heir of his father and the adoption has retrospective effect 
in so far as it divests wholly or partially the estate of all persons 
whom he would have either excluded from the inheritance or 
shared with. The estates held by a sonless father and ‘a 
Hindu widow with authority to adopt are essentially 
different in nature and extent, and the difference ‘has 
been pointed out by Chandavarkar, J. in Ramakrishna 
v. Tripura Bat 1 and by Collins, ©. J. and Handley, J. in 
Jagannadha v. Papamma 8, So far as reversioners are con- 








1. (1908) I. L. R. 88 Bom. 88. 2. (1902) I. L. R. 26 Mad, 148, 
S 3. (1892) I. L. R. 16 M. 400 p. 4041=38 M. L. J. 198, 
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cerned their position is quite different from that. of an adopted 
son. Till the death of the widow or the termination of her estate 
it is impossible to say who are the persons who will be entitled to 
succeed as heirs to her husband as the property under Hindu law 
descends to those who would have been heirs to the husband if he 
had lived up toand died at the moment of her death. - When 
-however the widow makes a valid adoption.a son is by fiction of 
law born to her husband the moment she adopts and he by virtue 
of his sonship succeeds immediately to his father’s property as 
effectually as if he was a posthumous son. 


The decision of the Privy Council in Bonamali Roy v. Jagat 


Chandra Bhowmick + supports the view that the adopted son is 
entitled to immediate possession of property wrongfully alienated 
by a widow before his.adoption. The facts of the case are fully 
set out at pages 669 to 671 of the report.and the judgment of the 


High Court appears on pages 672 to 674 of the report. It will be; 


seen’ that the adopted son sued: to set aside a perpetual lease 
granted between the date of the death of his adoptive father and 
his adoption and recover possession. Various contentions were 
put ‘forward which are fully dealt with in:the judgment of the 
High Court. One of them: was that the lease was executed by 
the mother-in-law of the widow acting as her guardian and that 
as the lease was not repudiated by her it must be taken to be the 
act of the widow and consequently limitation began to run as 
against the adopted son only from the death of the widow. If 
thé view taken in Sreeramulu v. Krishnamma 2 namely, that 
the cause of action for possession arose only on the widow’s death 
were correct, .it is clear that the suit would not have become 
barred at the date of its institution, assuming that the lease was one 
executed by the widow’s guardian on her behalf and ratified by 
her. The following passage in the judgment of thei Lordships 
of the Privy Council shows that they were- of opinion that the 


right to possession arose immediately on adoption. “On the’ 


most favourable view for. the appellant she .(Hemlate the 
mother-in-law of the widow making the adoption) granted the 
putni as manager of the estate for Brajeswati (the widow who 
‘adopted the plaintiff) the then legal owner. If the putni was void 
the period of limitation ran from the date on. which it was granted 
under Regulation II of 1803 as amended by Regulation II of 1805 


1. (1905) I. L.R 32-Cal, 669; | 2. (1902) I. L, R. 26 Mad. 149 
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which was then in force. But if it was voidable only by Braje- 
wari’s successsor the right of action arose on the adoption of Ban-, 
wari Lall and time would begin to run against him from the date 
when he attained majority in 1856. Under either Regulation II of 
1803 or Act XIV of 1859 time ran from the date when the cause » 
of action arose.” It was contended by Mr. Ganesa Aiyar in the 
course of his able argument that the question as to the right of the 
adopted son to set aside the alienation of his adoptive mother did’ 


` not arise for determination as the Courts were only concerned’ 
` with the lease granted by her mother-in-law acting under an 


anumati patra granted by adopting widow’s father-in-law. A” 
reference to the judgment of the High Court which deals with 
every possible alternative case or contention and the judgment of 
the. Privy Council which deals with the point of view most favour- 
able to the plaintiff and treats the lease as one by the widow 
making the adoption shows that the aspect of the case now before 
us was considered. It is no doubt true that the decision in Sree- 
ramulu v. Krishnamma 1 was not cited at the bar or considered - 
by their Lordships but this is hardly a ground for over-looking 
what is in my opinion the plain result of the decision of their 
Lordships. In Swwagnanam Servaigar v. Ramaswami Chetti 2 
Sir Arnold White, C. J. observed that the decision in Sreeramulu 
v. Krishnamma! does not seem to be reconcilable with the decision 
of the Privy Gouncil and paneer J. is of the same opinion in the 
order of reference. 

“In Amrita Lal Bagchi v. Jatindra Nath Chowdry 3 which 
was a suit to set aside an alienation by a widow who subsequent- 
ly made an adoption it was held following Latchman v. Radha- 
bhai 4, Nathagi Krishnaji v. Hari Jagojt 5, Moro Narayan Joshi 
v. Balaji Raghunath 6, and Bijoy Gopal Mukerji v. Nil Ratan 
Mukerji 7 that the cause of action which an adopted son has’ to 
set aside an alienation accrued as soon as he is adopted and that 
as he was barred, those who came after him were likewise barred 
even though the suit was within 12 years from the date of the 
widow making the alienation. ‘The view taken was that as the 
adopted son divests the estate of the widow and becomes entitled 
to possession immediately he is adopted and not on her death, 


1.- (1902) I. L. R. 26 M. 143. ° 2. (1911) 22 M. L. J. 85. 
` 8. (1904) I.L.R. 82 Cal. 165. ` 4. (1887) I. L. R. 11 Bom. 609. 


5. Pa 8 Bom, H.C. R. 167. €. (1894) I. Ù. R. 19 Bom. 809. 
: 7, (1908) T. L. R. 30 Cal. 990 
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Art. 141 of the Limitation Act has no application as -it only 
provides for cases when the person suing is entitled to possession 


on the, death of the female..In Kancharla Venkatraman v. 


Koganti Venkatramiah 1 Wallis, C. J. and Seshagiri Aiyar, J. 
following Moro Narayan Joshi v. Balaji Raghunath 2, Hare v. 
Waman 8, Harek Chand v.. Bejoy Chand Mahtob 4 and the view 

taken in Sreeramulu v. Krishnamma 5 as to the article of the 
Limitation Act applicable, held that the adopted son is governed by 
Art. 144 and has 12 years from the date of his adoption. The facts 
as appear on the judgment show that the widow before adopting 
the plaintiff entered into a partition with her mother-in-law 


which the learned Judges agree in holding was not binding on’ 


the adopted son. If the learned Judges intended to adopt the 
view of Bashyam Iyengar, J..in Sreeramulu v. Krishnamma ® on 


the other question and to hold with him that the adopted son had . 


no right to recover possession of property alienated by the widow 
prior to the adoption till the death of the widow it is difficult to 
see-why Article 141 of the Second Schedule to the Limitation Act 


would not apply and exclude Article 144 which is only a residuary, 


Article as quoad the property alienated the adopted son would be 
in the same position as any other Hindu entitled to the possession 
of immoveable property on the death of a Hindu female. Seshagiri 
Aiyar, J. in dealing with Runchordas v. Parvatibat 6, observes : 
| “the principle of the decision i is that until the plaintiff's right to 
immediate possession accrues his right to possession is not barred, 
In the -case of a reversion the cause of action will acciue on the 
death of the widow; ; in tha case of an ‘adopted ‘son, on his 
‘ adoption” and the observations suggest that he was not in 
agreement with the view of Bashyam Iyengar, J. that-the right to 
possession in case of alienation prior to the aca accrues only 
on 'the death of the widow. 

Reference has been made to cases where it has been held that 
a reversioner to whom the widow surrenders the estate (and there- 
by accelerates the succession) cannot sue to set aside the alienation 


made by her till she dies. These cases have in my: opinion no ` 


bearing or application to cases of adoption by the widow. The 
‘whole doctrine ‘of surrender and consequent acceleration of the. 
estate of the reversioners has no basis in Hindu Smritis but has 


1, (1914) 27 M. L.J. 669 . 2. (1894) IL L. R. 19 Bom. 809.. 
g (1901) 2 Bom, L.R. 411 4, (1905) 9 Cal. W. N. 795 


, 6 (1902) I. L,R. 26 Mad.143, 6. (1899) 1. D. R, 23 Bom. 725. `` 
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been evolved by courts of justice on géneral principles of jurispru- 
dence. An anticipation of interest involved’ by the theory of-re- 
linquishment or the ‘defeasance of an ulterior interest by the inter- 
mediate acts on the part of the widow are hardly contemplated by 
the Hindu law-givers. It is clear that the surrender by the widow 
and ‘the acceptance of the estate by the reversioner are purely: 
matters of contract. The widow is not bound to surrender the 
estate nor is the réversioner bound to accept it except on terms 
which would apply to any other transfer of immoveable property 
so far as prior alienees are concerned and conditions which courts 
will impose on considerations of justice, equity and good con- 
science. To a voluntary relinquishment‘by the widow based on rio 
considerations of duty to her husband or his spiritual benefit courts 
have very properly refused to annex the right to defeat alienations’ 


` made by her which would enure longer but for her voluntary act. 


As between the widow, the prior alienee, and the reversioners 
claiming title under a subsequent surrender the alience has a clear 
equity-to retain possession and the fruits of his purchase till at 
least the widow dies. But what equity is there in favour of a 
person who purchases property from a Hindu widow knowing that 
there is absolutely no necessity for the sale and that she has 
authority to adopt which she could exercise at any time. Itis his 
clear duty to enquire as to whether she has authority to adopt, 
“just as it is the duty of a person dealing with a qualified owner to 
enquire into the existence of necessity for the alienation. It is no 
doubt true that the power to adopt has no legal effect till ib is ac- 
tually exercised but the adoption made in pursuance does not put the 
adopted son in the same position as- a volunteer. Having regard 
to the-spiritual importance attached by Hindu law-givers to son- 
ship and the care and anxiety displayed. by them to provide for a 
substitute in case a son is not born, there can be little doubt that 
a Hindu widow who has been solemnly enjoined by her husband 
to perform (what was in his eyes at least) the sacred duty of 
adopting a son so as to continue his name and lineage and to enjoy 
and transmit the property to his descendants is under a strong | 
moral obligation sanctioned by the dictates of duty and the pieties 
of human life to carry out his wishes. It is true she cannot be 
compelled to adopt but this is due not to the unimportance of the 
duty but to the absence of any legal machinery by which she-can 
be compelled to perform so personal” an act. ‘Self-interest often 


PART XIL] THE MADRAS LAW JOURNAL REPORTS. 409 


deters her from performing a duty which according to all Hindu 
-law-givers and the views and sentiment of the great majority of 
Hindus is of paramount importance’ to the spiritual needs of her 
husband and his ancestors but the duty. if performed is far from a 

. purely voluntary act or her part but on the contrary one which 
she was bound to perform by all the dictates of duty and morality 
as ‘understood by Hindu Law and sentiment. It has been argued 
that it would be a hardship on the widow to terminate the alien- 
ation made by her as it would place a difficulty in the way of her 
dealing with the estate. I have already.shown that the theory 
that she could do what she pleases with the estate during her life- 
time finds no sanction in Hindu Law. From the point of view of 
the widow’s interest I should think that any check on her power 
of squandering her husband’s estate or slienating it without any 
necessity is for her benefit having regard to the ignorance of the 
vast majority of Hindu females. In an age when legislation has 
been directed towards and is being called for to protect ignorant 
people against their own imprudent acts, I think we can well 
preserve the rules of Hindu sages and law-givers who recognising 
the limitations of Hindu females and the temptations afforded by 
poverty have secured to them protection against their own impro- 
vidence. It is difficult to see why a purchaser who purchases 
without any necessity for the sale and who- knows that death or 

aan ka would put an end io her tights should be encouraged in 
any “reasonable expectation ” that the widow would violate a 
clear moral duty for her benefit. 


Cases relating to agreements between the widow and the 
father or guardian of the adopted son or the adopted son himself if 
he is of age, whereby the rights of the adopted son are postponed 
or put on end to have also no bearing on the question. Where an 

‘adopted son is a minor the arrangement is‘supported on the ground 
that it was for his benefit and that but for the arrangement he 

` would not have been adopted and so worse off. I doubt very much 
-if courts would uphold an agreement which is distinctly disadvan- 
tageous to the minor. In cases where the adopted son is a major he 
is competent to contract, so as to divest himself of rights which 
accrue to him under Hindu Law. 


As observed by Mayne in his work on Hindu aw it SET 
be cutting at the root of all well-recognised principles as to the 
status of an adopted son and the consequences of an adoption to 
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hold that alienations without necessity would bind the adopted son 
during the widow’s life-time. I feel little hesitation in following: 
Ramakrishna v. Tripurabai 1, and answering the question 
‘referred to us in the affirmative. 


KW. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Ordinary Original -Civil J urisdiction) 


Present :—MR. JUSTICE COUTTS TROTTER. 
P. Thiruvarangiah f a Plaintff* ` 
5 v. i -o me y 
D. K. Pani & Co. <. Defendants. 


Sale of goods—Contract c. i f.—Goods shipped in a German ship—Out-break of 
war,-while steamer was on voyage—Efject of war on contract—Whether buyer 
bound to accept goods. 


. Where, the plaintiffs agreed to buy a oertain number of cases of Belgium 
window glass under a c. i.f. contract and the goods were shipped at Antwerp 
between the 26th‘and the 29th of July 1914 and the war broke-out while she was 


“on her voyage, on the 8rd August 1914 between England and Germany, but she 


was, after being coniemned as a prize, allowed to proceed to such ports in the 


. British Empire ‘as she had cargo for and to dischargs the cargo there, 


and the defendant was thus in a position to hand over the cases of glass to the 


“ plaintiff and take the price for them, ina suit ‘for damages for the breach of the 
“contract by the defendant, held, the buyer could not in such circumstances 


enforce the contract and judgment must be entered for the defendant. Under a 


_o, i. f. contract for the sale of goods, there is a sale of goods by the delivery to the 
“ ultimate owner of the documents of title to the goods. Where the seller tenders 


to the buyer doouments under ao. i. f. contract which inoludes a bill of lading 
in an enemy ship, the tender is bad, because the contract was rendered illegal as 


“ it involved a contract of affreightment with an alien enemy and pears the 


' buyer cannot enforce the contract against the seller. 


Arnhold Karberg & Co. v. Blythe Green, Jourdain & Co. 2, Arnhold ERR 
+ & Co. v. Blythe Green, Jourdain & Co. 3 followed. 


_ Madhoram Hardeo Dass v. G. C. Sett as B, R, Sett 4, Marshall and Co. 2 
. Naginchand Fylchand 5, approved. 


| Suit for damages for breach of contract. 


`C. P. Ramaswami Aiyar, S. Ponnusami Aiyar and K. Nara: a- 
: yanaswami Aiyar for Plaintiff. < thy 


yV. V. Srinwasa Aiyangar, V. S. Govindachari: and 


V. S. Kallabiran Aiyangar for Defendants. 








* 6.8 No.423 of 1916. - ea ‘14th August, 1917. 
1, (1908) I. L. R. 33 B. 88. ' (2, (1915) 2 K. B. 879, 
; 3. (1916) 1 K. B. 495. 4, (1917) 21 0. W. N. 760. - 


“5. (1916) 18'Bom. L. R. 915. 
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. = 'The Court delivered the following 

Judgment :—This is an action for damages for breach of three, 
contracts between the parties dated the 24th April, 27th April and, 
30th April 1914 under which ‘the plaintiff agreed to purchase a, 
certain number of cases of Belgium window glass. ‘Those goods were 
shipped—we do not know the exact date, but as the invoices were 
made out on the 28rd July 1914 and the bills of exchange were 
dated the 29th July,. the probability is that.they were-shipped 
between those dates, and it is conceded for the purpose of this case 
that they were shipped before the outbreak of war between Great 
Britain and Germany on’ the 3rd August. The contracts were 
c. i. f,c. i., Madras, and they were shipped on board a German ship 
the ‘Spitzfels’ at Antwerp. While she was on her voyage, war 
broke out; Iam told that-she was ultimately captured, and was 
brought to Colombo where the ship was condemned as a prize, 
but she was allowed to proceed to such ports in the British Empire 
as she had cargo consigned for and to discharge that cargo there ; 


| and arrangements were ultimately made—I do not think it is: 


matérial to go in detail into what they, were—whereby the 
Government - of this country undertook to give delivery to British 
subjects- who were entitled to receive delivery of the cargo on 
board the ship. The result of all that was. that on the arrival of 
the ship in May 1916 at Madras, the defendant, had, he been 
minded to'do so, -was in a position to hand over these cases of 
glass to the plaintiff and take the price for them. That is 
conceded. The, question is whether he. was under bang e aa 
to do so. ape : 


There has been some discussion recently as to E or no ° 
it would be correct to speak of ac. i. f, contract’ in the lan-. 


guage of Scrutton, J. as “a sale of documents and not of goods.” 

Bankes, L. I. in Arnold Karberg & Co. -v. Blythe Green, 
Jourdain & Co. 1, says “I am not able to agree with that view 
of the contract, ‘that it is a sale of documents relating to 
the goods. I prefer to look upon it asa contract for the- sale 
of godds to be performed by the delivery of documents, and what 
those documents are must depend upon the terms of the contract 
itself.” That seéms tô me a distinction so subtle as really to be 


immaterial. The point is that under a c. if, contract what ' 


is expectedand intended to be delivered to the ultimate purchaser 
iO PSR NE ag £ | (1916) 1 K. B. 495, TT ai 
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is the documents of title to the goods. No doubt it is a sale of 
goods, it says so; but at the same time it is intended to be pər- 
formed not-by the delivery of goods but by the delivery of the 
documents of title of the goods. Now what are those documents ? 
They are first, the bills of lading relating tothe goods, it being the 
duty of the vendor under his contract to ship the goods and get 
the bill of lading in respect of them from the ship’s agents, then 
there must bea policy of insurance in an approved form, and 
lastly there must be the. invoice; and in most mercantile con- 
tracts all those documents are generally forwarded along with 
bills of exchange which are to be accepted or paid by the vendee 
in return for the other documents. What are the essentials of 
the bills of lading that must be tendered in order to fulfil the 
contract? They must, I think, be bills of lading which do ‘not 
contain an illegal or unenforceable contract. That seems to me 
to be the effect of the decision in Arnold Karberg & Co. v. Blythe 
Green, Jourdain & Co., 1 and in the court below the very instructive 


Jourdain £ Co. a. That case decided that where a seller tendered to 
a buyer documents under a c.i.f., contract which included a bill of 
lading in a German ship, the tender was bad, not because the put- 
ting of the goods on board the ship was not atthe time it was done 
perfectly - in accordance with the contract, but because the 
event of the outbreak of war having rendered that contract 
illegal, to force that by way of tender on the buyer was equivalent 
to saying “under the terms of your contract I shall make you 
trade with the enemy.” That is what itcomes to. It has never 
been doubted, since it was pointed out by Willes, J., is Esposito v. 
Bowden 8 that to enter into a contract of affreightment with an 
alien enemy is trading with the enemy and on the outbreak of 
war such contracts become void and incapable of performance. I 
am content to rest this Judgment upon those general considera- 
tions and I think I should have been quite satisfied to rest it on 
the authority of the cases in the Court of Appeal in England, but 
Lam fortified in the conclusion to which I have come in that 
this case is admittedly indistinguishable from the case of 
Madhoram Hurdeo Dass v. G. C. Sett and B. R. Sett 4 which 


`- ig a decision of Sandersoa, C.J., who is a lawyer of great experience 


in Commercial Courts in England and of Mookerjee, J. Although 


2. (1915); 2 K. B. 379. 
4, (1917) 21 C. W. N. 670, 





I, (4916) 1 K. B. 495. 
3. (1857) T E. & B. 763. 


: 
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their Judgment is not binding:on me, I should naturally treat it 
with great respect, and I not only do so but I respectfully 
agree with them. Practically the same conclusion has also been 
come to in Bombay in a very exhaustive Judgment by Beaman; J. 
in Marshall 4 Co, v. Naginchand Fulchand 1. 1 think even if 
I did entertain any doubt upon it, in a question of this sort it is 


extremely desirable that the Courts of the Empire, because: 


. commercial transactions of this kind extend all over the Empire, 
should speak with one voice and I should not dissent from the 
Judgment of the Bombay and Calcutta High Courts which I 
believe to be in entire agreement with the principles laid down-by 
the English. Court. of Appeal. I must therefore on'this ground 
alone give Judgment for the defendant with costs. 


C. A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR.. JUSTICE „ABDUR RAHIM AND MR. JUSTICE. . 


KUMARASAMI SASTRI. Se ech a aa 
Unnamalai Ammal l ... Appellant* (Petr-Plff). 
Mathan alias Arunachalam and anothėr. Respondents (Defts).' 
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- The Court delivered the following 

Judgment :—The question in the appeal is whether Art. 182 
or 181 of the Indian Limitation Act applies to this application 
which was an application for restitution of certain property in 
consequence of the reversal of the original decree. There is no 
direct decision on this point under the new Civil Procedure Code. 
The learned pleader for the respondent argues that though it is 
conceded that the application in question is an application in 
execution it cannot be šaid'to be an application for execution of 


“the decree and he says that there is authority for the distinction 


in a case reported in Sultan Sahib Marakayarv. Chidambaram 
Chettiar 1. “But what was decided in that case was that a decree 
having been already executed and the application being .for 
delivery of possession, there was no question of the execution of 
the decree. This is a totally different case. It is conceded 
by the learned pleader that S. 47, C. P. Code does govern an 
application for restitution under the new Code. He says 
that it is an application relating to the ‘execution of the decree, 


‘but it -is not an application for execution of the decree. As- 
_ we understand the words “an application for execution of a 


decree,” they cannot mean anything else but an application 
to enforce the decree. The distinction is sought to, be drawn 
on the ground that the application seeks to enforce what legally 
follows from the decree but not to enforce the terms of the decree. 
We do not think that this subtle distinction is sound so far as the 
present question is concerned. What is sought to be enforced 
is the legal obligation arising from the decree itself and not an’ 
independent obligation. It seems to us that we must treat the 
application as an application for execution of the decree. , As 
regards authorities we have a decision of this Court in Venkayya v. 
Raghavulu 2 which, laid down that to an application of a similar 
nature, the article of limitation applicable was that corresponding 
to Art, 182 of the present Limitation Act. But itis contended . 
that the new Code has made some difference in this respect in as 
much as in S. 583 of the old code the words “to execute the 
decree ” occurred, while those words are wanting in the present 
code. But as pointed out -in a decision of this court in 
Somasundaram Pillai v. Chokkalingam Pillai 3 the Legislature 
could not have intended that an application for restitution should 


1.,-(1909) I L. R. 82 M, 186 at p. 137.7 9. (1897) I, D. R. 20 M: 448. . 
8. (1917) I. L. R. 40 M. 780. ` max 
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not be treated as an application in execution. All that the Legis: 
lature intended was to make clear that certain applications which 
under the old code were not included in S. 583 were included in 
S. 144, Civil Procedure Code. The view we take of 9. 182 is 
also borne out by other decisions of this court reported in Gopala 
Menon v. Anwjan Rajah land also by an unreported decision in 
C. M. P. 134 of 1917. On the other hand, a decision of the 
Calcutta High Court reported in Ashutosh “Goswami v. Upendra 
Prasad Mitra ? has been cited to us for the contrary’ position. In 
the first place, the observation there seems to be by way of obiter 


and further no reasons are’ given in support of the view that - 


Art. 182 did not apply. The learned Judges seem to have 
followed an earlier decision of that court, Harish Chandra 
Saha v. Chandra Mohan Doss 8 and that was under the old code. 
There also the question does not appear to have been properly 
discussed. K 3 
We hold that Art 182 applies to the application in question. 
We reverse the order of the Lower Courts and remand the peti- 
- tion to the District Munsif for disposal according to law. The 
. respondent will pay the appellant’s costs in this and in the Lower 
Appellate Court. Costs in the District Munsif’s. Court will abide 
the result. i 
A. V. y. —— P 
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i The’: The Government claimed under Madras Act VII of 1865. to levy water-cess 
Secretary of upon certain inam lands in so far as the user of Government water for irrigation 
State for excaeded the user at the time of the lnam Settlement.. The main source of 

< India esi (oe 5 é j : < 
v irrigation for the inam lands was a non-tidal non-navigable river, a considerable 


Ambalavena Portion of whose course including the point where the channel which actually 
Pandata irrigated the lands in question took off, lay within the Inam limits. It was in 
Sannadhi. evidence that the river also irrigated certain ryotwari lands below the point where 

i the Inamdar’s channel branched off and that a small hill stream flowing 
through ryotwari land emptied itself in the river. It was found that since the 
date of the Inam settlement 33 und odd acres of land had been added to the area 
of web cultivation by the Inamdar. “It was also found that the Inamdar was not 
actually drawing more water than what he and his predecessors-in-title had been 
taking from time immemorial; that the present system of irrigation had been in 

- existence from before the Inam settlement; that the Inamdar was using the 
existing system of irrigation in the same way as his predecessor was using at the 
time of the Inam settlement; and that the Government bad not spent anything 
go far as the irrigation system of the Inam lands was concerned. 


Held that in the circumstances of the case, the claim of the Government to 


levy water cess on the excess area brought under cultivation since the Inam settle- 
ment was untenable. 


Authorities on the point considered by Abdur Rahim, J. 


Per Abdur Rahim, J.— By the words" standing and flowing water ” in S. 2 
of Madras Aot III of 1805, is meant the water and the land on which it stands, 
or over whioh it flows, the whole taken together collectively and not the mere 
liquid apart and separate from the land The scope of the section ig only to declare 
that certain classes of properties which do not belong to any individual private 
proprietor belong to the Government and not to cast the onus of proof on any . 
person whose right to the subjects of property mentioned ìn S. 2 ia contested by 
the Government. Hach proprietor of the adjacent land has a right fo the usufruot 
of tha stream which flows through it and in that sense the stream is the common 
property of all the riparian proprietors. If the Government happens to be a 
riparian propriator, it has got a right to the usufruct of the river in the same 
way as other riparian proprietors. Madras Act III of 1905 does not lay down that 
ayen in those streams and rivers in which the riparian rights of Zemindars or 
other owners of adjacent lands exist, a separate and independent Proprietary right 
in the water subsists in the Government entitling it to demand from the owners 
of the lands on the banks any price it chooses for the use of ‘the water, 


., Nature and extent of the rights of riparian owners in India, considered. ~~----—~ 


The quéstion whether the use of the phrase '‘ besides poramboke " in an Inam 
title-deed includes also the river-bed in the grant, is one mainly of interpretation, 
depending on the character and size of the river, the extent of the grant and the 

+ surrounding circumstances. ` ; | 
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~ The Court delivered the following 


Judgments — Abdur Rahim, J.:—This appeal is elei 
by the Secretar y of State for India in Council against the judgment 
of the Subordinate Judge of Tinnevélly ina casein which the right 
of' the Government to levy water cess’ on 38 and odd acres of land 
in” the inam villagé of Vadagarai belonging to the plaintiff- 
respondent is in dispute. The Government claims the right to 
levy cess on the allegation (paragraph 2 of the written statement) 
tliat the waters of a Government channel ‘called Karimandy. 


Ammankal mingled with the water in the Shamalanadhi river | 


more generally knownas Pachayar which supplies the channel and 
the tanks by’ means of which the -plaintiff’s village is irrigated, 
and that they are entitled to charge water rate on any land culti- 
vated ‘in excess of the quantity which was under cultivation at the 
time of the enfranchisement and confirmation of the inam in 
'1864—65. It is then claimed (paragraph 4 of the written state- 
ment) that the river Pachayar itself belongs to the Government. 
On, the other side, it is alleged (see plaint, paragraph 9).that the 
whole course of the river from beginning to.end lies within the 
_plaintiff’s inam limits. That statement is found.to be not correct 
and no argument on the basis of it has been pressed before us. 
This river has its source in the hills which divide Travancore from 
the British territory in this locality and it flows up to and a little 
way below the anicut at-the point where the channel which 
izrigates the plaintiff’s lands takes off, along the plaintiff’s inam 
village. On.the southern side is the village called Arasapattu, the 


greater portion of which amounting to 390 acres is inam land ` 


belonging to the plaintiff and a very small portion amounting to 
55 acres is. ryotwari. Below the anicut and-on the southern side, 
there is a ryotwari village called Pattai which is also irrigated 
by this river, 


Admittedly, the quantity of plaintiff's land in the inam 


village of Vadagarai which was cultivated with water of the, 
Pachayar river at the time of the Inam Settlement was. 


about 115 acres and since then 33 more acres and odd have 


been converted into wet and it is with reference to the right | 


to, irrigate these 33 acres with water of the Pachayar that the 


question ‘has arisen. The claim of the Government is founded. 


mainly: on the ownership of the’ Pachayar river and also on the 
allegation that the water of a. Government hill stream or “ odai” 
56 
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called Karimandy Ammankal gets mingled with the water of the- 
Pachayar river above the anicut. i ee: 


It will appear from the map that in its upper reaches the 
Pachayar bounds the inam village of Vadagarai on the north and 
the village of Arasapattu on the south. On the east of Arasapattu 
is the Government village of Pattai through which the river 
continues its course and we may take it, as conténded by the 
learned Advocate-General ` appearing for the Secretary of State, 
that the Pachayar flows thereafter through a number of ryotwari 
villages. Though the Pachayar is not an altogether small stream, ' 
it is a non-tidal and non-navigable river and like most of such | 
rivers, there is very little water in its bed in the dry season. 


One important question of fact which was argued before us 
was whether the'banks of the Pachayar above the anicut belong 


“on the southern side, as they admittedly do on the northern side, 


to the plaintiff. It is not easy to locate the ryotwari land in the 
Arasapattu village as no definite evidence was adduced on the point 
but, considering its small extent, we are not prepared to “asatime 
for the purpose of this case that the 55 acres of ryotwari land all 
stretch along the bank of Pachayar and are thus riparian property . 
and that the rest of the lands amounting to 390 acres are all non- 
riparian situated at the back. ‘The only evidence with respect to 
the.possession, of the southern bank is in favour of the plaintiff's 
case. . For such evidence as there is on the point shows that acts 
of possession, stich as, by the leasing of Korat grass on the islands 
and onthe banks, have been for a long time exercised by the 
plaintiff. This evidence has been accepted by the Subordinate 
Judge and in fact there is nothing to rebut it. We must there- 
fore hold that both the banks of the river above the anicut are 


owned by the plaintiff. 


It is not disputed that this is a pre-settlement inam having 
been granted by some ruler of the country before the advent of 


“the British Government. The anicut has been in existence for a 


long time and was constructed by the predecessors of the inamdars 


-and go also the channels and the tanks by which the Vadagarai 


lands are irrigated. It is not suggested that the Government has 
constructed any works of irrigation in connection with this stream, 
at any rate, above the anicut. Nor is there evidence that they 
have in any way exercised acts of ownership with respect to this 
portion of the river. i : ' 
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“ Under Section, (1) of the Madras Irrigation Cess Act of 1865, 
whenever water is supplied or used for purposes of irrigation from 
any river, stream or channel belonging to or constructed by 
Government, the Government is entitled to levy a separate cess 
for such water provided the Zamindar or Inamdar whose land is 
so irrigated is. not entitled, by virtue of engagements with the 
Government, to irrigation free of separate charge. 

In order io justify the imposition of cess under this Act, it 
must be made out that the irrigation is caused by water supplied 
‘or . obtained from a stream or river belonging to the Government. 
The question as to what classes of rivers, streams or channels 
belong to the Government has recently been the subject of much 
discussion in this Court, giving rise to a considerable conflict of 
opinion, so that it is difficult to say that there is any consistent 
statement of the law of binding authority which one can follow. 


One point of view is represented by the judgment of Miller and 


Munro, J.J., in the well-known Urlam case, Kandukurt Maha- 
lakshmamma Garu v. The Secretary of State for India 1, and 
followed by Oldfield and Bakewell, J.J. in The Gita of 
State for India v. Janakiramayya ?, and also approved by 
“White, C. J. and Ayling, J. in The Secretary of State for India, 
Ambalavana Pandara Sannadhi 8. On the other hand, Sankaran 
Nair, J. in more than one case has expressed the opposite view in 
elaborate judgments and his view has found acceptunce with 
Sadasiva, Aiyar, J., in his dissentient judgment in Secretary o f State 
v. Janakiramayya 2, while the learned Chief Justice and Seshagiri 
Aiyar,J., (in The Seer etary of State v. Maharaja of Bobbili 4) would 
_ seem to steer a middle course between the two positions. Further, 
“the Urlam case * as well as the judgments in The Secretary of 
State for India v. Maharaja of Bobbili, + Secretary of State v. 
Janakiramayya 2 and Appeals 182-184 of 14 are under appeal 
to His Majesty in Council. 


In this state of the authorities, I think it is desirable: that I 


should state my own view of the law and the reasons for the 
conclusion at which I have arrived. 

The entire basis of the decision of the Urlam case is the 
provisions of the Madras Land Encroachment Act, III of 1905, 





1. (1910) I. G. R 34 M. 296. ` "2. (1915) 29 M: L;i J. 889. 
8. (1910) I. L..R, 384M 366. 4. (1915) 30 M. L.J. 163, 
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S. 2 of which declares “all public roads.........scc0+00+02 ditches, a. 
seoresscceeeee the bed of the sea, harbours and quays below high- 


‘water mark, and all rivers, streams, nullahs, bays and tanks and 


all canals and water courses and all standing and flowing water 
and all lands wherever situated save in so far as the same are the 


` property of any Zamindar........ eran. Inamdar...... aane tO be 


the property of the Government “except as may be otherwise 


. provided by any law for the time being in force, subject always to all 


rights of way and other public rights and to the natural and ease- 
ment rights of other land owners and to all customary rights fama 
subsisting.—’ : 

The very title of the Act and its eer show that, as stated 
there, the Act is intended to provide measures for checking 
unauthorized occupation of lands which are the property of Govern- 
ment’ by the provision of penal or prohibitory assessment or charge. 


S. 2 declares what are the properties of the Government. 
The rest of the sections deal with the mode of levying assessment on 


Government land, the penalty for unauthorized occupation of such 
-land by any person, his liability for eviction therefrom, the notice to 


be given to him, the power to decide the question of assessment, all 


‘referring to land. There is not a single section which provides 


for the levying of any assessment, charge or penalty or any other 
mode of redress with respect to unauthorized user or appropriation 


of water standing or flowing as apart from the land it occupies. 


The judgment in the Urlam case is founded in the first place 
on the supposition that the words “standing and flowing water” 


“mean the liquid as separate from the reservoir, or stream contain- 
‘ing it or through which it flows. 


With the greatest respect, I think, it is perfectly clear that 
what is meant is the water and the land on which it stands, or 
over which it flows, the whole taken together collectively and not* 
the mere liquid apart and separate from the land. 


It is possible that the idea sought to be conveyed by the 
Legislature might have been more ‘tersely expressed without 


- sacrificing clearness ; some of the words used are evidently super- 


fluous. It is, however, clearto me that what the phrase “all 
standing and flowing water” was intended to include was all land 
covered with water or forming a water course. 
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Any other interpretation would lead to impiting; to the 
Legislature an intention which it is difficult’ to conceive it could 
have ever entertained. i ee 

The interpretation which has been sought to place upon this 
section on behalf of the Governnient would logically result in 
declaring that the water even in wells, tanks and reservóirs or in 

_ Springs and streams wholly situate in the land of a Zamindar, inam- 
‘dar or any other proprietor, belongs prima facie to Government 
unless it can be shown that it belongs to the land owner. When ‘this 
was pointed out’ to the learned Advocate-General during the course 
of the argument he said he was not prepared to go so far, but it 
is difficult to see how if the reasoning of the Urlam case’ is right, 
the extreme conclusion could be resisted. à 


Then is it correct to say that-the effect of S. 2 is to cast the 


onus of proof on any person whose right to thé subjects of property . 


mentioned in 5. 2 is contested ‘by the Government ? 
_ I venture to think that this is not so. The scope of this section 


in my opinion is only to declare that certain classes -of properties; 


which do not belong to any individual private proprietor belong to 
the Government ; I do not see how from this any inference could 
be drawn that if the Government chooses to assert a right to land, 
stream or any other class of property mentioned in the section as 
against the person in possession or enjoyment thereof, that there- 
upon without more and without regard being paid to any other 


facts, such as possession and user of the property in question, the . 


burden is thrown upon him of proving that.the property belongs 
to him. If that construction were right, it would make no differ- 
ence in this respect whether the Government was seeking. to eject 
the person in occupation or to levy on him a penal assessment or 
a water cess. I venture to think that such a radical and compre- 
hensive subversion of the ordinary law of proofs was never 
contemplated. If it had been, one would have expected to find a 
clear and direct statement of such an intention. On the other 
hand, I find nothing in the words of S. 2 to warrant the supposi- 
tion ‘that the Government was‘there laying: down a new rule of 
evidence or procedure of such general and far reaching significance, 
It is hardly possible that an important alteration like this in the 
law of evidence, if contemplated, should not havé been dealt with 
by a clear and express enactment but left asa matter of merest 
inference to be drawn from the provisions of an Act addressed to 
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the limited purpose of providing special remedies for cases of 
encroachments on Government lands. Laying the burden of proof, 
in my opinion, wrongly on the person in possession or ‘enjoyment 
of a stream or river to show that it belongs to him, the next step in 
the argument on behalf of the Government, is stated inthis simple 
form. According to ordinary notions of jurisprudence, flowing water 
cannot be the property of any private individual and therefore by 
virtue of S. 2 it becomes the property of the Government. In 


the first place, this argument overlooks the fact that by S. 2 the 


Legislature is dealing with unappropriated properties and not 
with unappropriated things supposing that flowing water comes 
within the latter category. Reliance is placed, upon the definition 
of a stream as given by Lord Watson in “ McNab v. Robertson,” 1 
“as a body of water having.as such a continuous flow in one 
direction, ” as shewing that the bed and the banks do not enter 
into the conception of a stream., In that case, all that Lord 
Watson wanted to make clear was that only a continuous body of 
flowing water with a well defined course and not water “ which 
does not flow onward with any continuity of parts but becomes 
dissipated in the earth’s strata.” can be called a stream. -It ig 
obvious to me that Lord Watson could never have meant to suggest 
that the bed: and the banks do not form parts of a stream or a. 
river, which indeed would be opposed to our ordinary conceptions. 
In the well-known tort book of Angell on Water Courses, it ig 
stated at page 2 that a" “water course” which includes rivers and 
streams—“ consists of beds, banks and water.” (See also 
Coulson’s Law of Water Courses page 77). Nor do I find anything 
in S. 7 of the Easements Act to support a contrary notion. On 
the other hand the illustrations appended to that section particu- 
larly are in accordance with the ordinary conception of a river as 


. consisting of the beds, the banks and the water. 


Nor is the proposition that flowing water’ cannot be the 
subject of private property quite accurate, For instance, it.can 


-hardly be disputed that the water of a stream flowing entirely 


within the limits of a man’s Zamindari or Inam is as much 


and as absolutely his property in every sense of the term as 


the soil over which it flows. With reference to a stream 


-ora river flowing through the lands of a number of owners, 
it has long been established that such flowing water is not bonum 











1. (1897) A. © 129. 
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vacans but that it is publici juris in the sense only that all 
may reasonably use it who have a right of access to it, and that 
none 'can have any ‘property in the water itself except in that 
particular portion which he may choose to abstract from the stream 
and take into his possession (see Mason v. Hull, 1, per Lord 
Denman and Embrey v. Owen, 2). It comes to this. Hach proprietor 
of the adjacent land has a right to the usufruct of the stream 
which flows through it and ‘in thaé sense the stream is the common 
property of all the riparian proprietors. If the Government hap- 
pens to be a riparian proprietor, it has a right to the usufruct 
of the river in the same way as other riparian proprietors. I do 
not understand the provisions of the Land Encroachment Act as 
laying down that even in those streams and rivers in which the 


riparian rights of Zamindars or other owners of adjacent lands — 


exist, that a separate and independent proprietary right in the 
“water subsists in the Government entitling it to demand from the 
owners of the lands on the banks any price it chooses for the use 
of the water. If that were the correct interpretation of S. 2, the 
value of riparian rights in this Presidency would be very little 
indeed, and I do not find sufficient justification for such a construc- 
tion. On the other hand the clause “ subject always to all rights 
of way and other public rights and to the natural and easement 


rights of other land owners” points in my opinion to a contrary - 


inference shewing that the Government’s claim to streams, rivers 
and all standing and flowing water is in the character of a land 
owner. 

Tet us now consider the nature and extent of the right of 
user of the Pachayar river: as claimed by the Inamdar as a 
riparian'owner. In the first place, by virtue of his proprietor- 
ship of the land bordering on the river for a considerable length, 
he‘claims the right-to conduct a portion of the water by means of 
channels into his tanks for purposes of irrigation. We may take 
it that the water so abstracted’ would not be returned ` to the 
river but would for the most part be absorbed in the soil in 
the process of irrigation. What the length is of these channels 
or the distance of the tanks from the river is not in evidence. But 
it is beyond doubt that the present mode of irrigating the inam lands 
has been in use from time immemorial. It is not'alleged that by 
diverting a portion of the water into the channel, such a diminu- 





1. (1832) 8 B and Ad. 804. 3, (1851) 6 Ex. Rep. 855 at page 869. 
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tion is caused in ‘the volume -of- water flowing down to the lower . 
tenements as, to cause material injury to their owners,. among 
whom the Government may be. included with respect to the : 
ryotwari tract. In fact, it is common ground that this river like ¢ 
many other similar rivers. in this Presidency is and has always 
been used in this way in irrigating lands situated on both sides.. 
In this, country, the user of. streams and rivers for irrigation 
through a system of connected tanks which are filled with water 
obtained by means of channels ig a most valuable right and has 
been recognised from the. most ancient days. -In fact, it would 
have been an inconceivable disaster to the country if the water. of 
rivers in this Presidency were allowed to run to waste in seasons 
of rain when there is abundance of supply and was not stored in l 
large reservoirs and tanks.so that it might be utilised according | 
to the, requirements of cultivation. - Even in England where the’ 
rain-fall is much better spread over different parts of the year, the 
use of natural streams by the riparian owners for purposes of - 
irrigation is fully recognised, no less than manufacturing purposes. 
The mode and extent of the exercise of.a right of this character 
must necessarily vary with the necessities of each country and, 
should be ascertained mainly with reference to the prevalent usage, 
Judged by that test, the right oña riparian owner in the country 


.to use a natural stream for purposes of irrigation cannot be said 


to be confined to any narrow strip of.land along the banks. No. 
authority has been brought to our notice which purports to define 
the limits of this right by the extent or depth of the areas sought 
to be irrigated. To what depth of the lands on the bank ‘of a 
stream the right of irrigation extends must depend on the capacity 
of the stream and the extent of ‘the land of the other riparian pro-: 
prietors’ standing in need of irrigation, This is in accordánce: 
with the principle laid down in Norbury v. Kitchin 1, Miner v. 
Gilmour 2 and White v. White 8. In this. Presidency, in most 
cases where the stream is small, the whole or a greater portion of 
the water is diverted by means of channels into tanks by the’ 
different proprietors putting up dams in the streams in turn for: 
some days. If the supply is not sufficient for all the adjacent: 
proprietors, the quantity and extent of land which each eS 
is entitled to irrigate may depend on well- established usage, “on 
mutual arrangement or on the terms of a grant. ‘There ino yule 








1. (1868) 7 L. T. Reporta, 685 (n. s.)=9 Jur. (n. s.) 182. 
2, (1858) 12 Moo. P. 0. 181, 156=14 E. R. 861. 8. (1906) A..C. 72: 
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‘of law in this country so far as it'can be ascertained that” the 
„right to irrigation by a riparian” owner istconfined to any particular 
quantity of land. The criterion is whether the extent or mode of 
en] oyment claimed is reasonable (see Embrey v. Owen 1, Rameshwar 
Pershad Narain Singh v. Koon} Behari Pattuk 2), An user which 
is not objected to and is in fact adopted by and is for the benefit 
of all the riparian proprietors must, in my opinion, be held to be 
reasonable and it is not open to'a third person such as the Govern- 
ment unless it happens to be a riparian proprietor, to raise any 
question so far as this is concerned. 


Then it catinot be said that, where the lands in a E E 
or an Inam village are cultivated by ryots and tenants, it neces- 
sarily follows that only the parcel on the bank in the occupation 
of a particular individual ryot will be treated as a riparian tene- 
ment and not the other holdings in the interior, so far as any 
question arises between the Zamindar or Inamdar whose tenants 


they are on tle one hand and the other riparian proprietors on the 


other. In such cases, where it is the duty and interest of the 
Zamindar or Inamdar to supply the tenants with water for 
purposes of irrigation, he must be deemed to be the riparian owner 
representing the tenants as a body, 


I may here refer to a very instructive judgment in an 
‘American case to which my attention has been drawn and which- 
lends support on the general view of the law as I have expressed- 


it—60 Lawyer’s Reports Annotated 889. 


Sankaran Nair, J. in Secretary of State v: Janaki- 
ramiah 3 has fully discussed the question as to how far the / 


Zamindars and Inamdavs are, entitled to irrigate their lands, 


free of charge, from a natural stream flowing through the 


Zamindari or Inam ‘village with reference to the history of the’ 
permanent settlement and the enfranchisement of Inams and the” 
customary law of.the land. I agree with his general conclusion | 
that except where it is expressly provided otherwise in the Sanads 
or title-deeds the Zemindars or Inamdars are entitled to bring 
into cultivation land which was lying uncultivated at the time of 


the settlement and to raise ‘additional crops by the user of natural ` 


stream to the extent of the quantity lymg within the ayacut of 





: (1851) 6 Ex. Reports 355. : 2. (1878) L. R. 4 A. O. 121,136, - 
8, (1918) I. `L -R. 87 M. 823, i ; 
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those streams as explained at pp. 333 and 334 in Secretary of 
State v, Janakiramayya 1 without making themselves liable to a 
further payment whether by way of water cess or other assess- 
ment. I further agree with him and with Sadasiva Aiyar, J. 
in The Secretary of State for India v. Janakiramayya * 
that no inference can be drawn from the fact that in the sanads 
or title-deeds the quantity of lands under wet cultivation is men: 
tioned, that the Zamindar or Inamdar is not entitled to irrigate 
and thus bring into cultivation the waste lands with water of 
natural streams passing through a village without making himself 
liable to additional payment. The above view of the law, is also, 
in my opinion, in agreement with the trend of decisions of this 
Court until the date of the Urlam case. (See Ponnuswamt Tevar 
v. The Collector of Madura 3, Maharana Fatteh Sangjt v. 
Dessai Kallianratjt Hekoomut Raiji 4, Narasimha Sastrial v. 


‘Secretary of State 5, and The Secretary of State for India v 


Perumal Pillai 6). 

The question whether the use of the phrase “ besides poram- . 
boke” in the Inam title-deed shéwing that the river bed is 
included in the grant, is une mainly of interpretation. It seems 
to me that no uniform rule can be laid down in this connection 
whether river beds were or were not meant to be included in the 
words ‘besides poramboke.’ This must depend on the character 
and size of the river, the extent of the grant and the surrounding ` 
circumstances. In cases of small rivers andthe streams running 
through the lands of a few large proprietors, the presumption would 
be in favour of inclusion of river beds while the phrase-may not . 
ordinarily be applied to the beds of large rivers like the Cauvery. 
(See The Secretary of State for India v. Raghunath Thatha- 
chariar, 7). In the present case, I should be inclined to hold that 
as the Inam village Vadagarai did not extend to both sides of the 
river, no specific intention could be imputed to the Governmens 
of granting any portion of the bed of the river. 

The claim of the Government is also based on the ground 
that-one of the sources from which the Pachayar river derives its 
water supply is a small hill stream or odai. flowing through ryot- 
wari land.. It is argued that inasmuch asthe water of this stream 
~ (gis) L L.R. 87 M. 322. 2 (4926) 29 M. L J. 880, 

8, (1869) 5. M.H OR. 6. 4. (18783. L.R. 11A. 86. $ 


5 (1891) 1M. L. J. 167. 6. (1900) I.L R 24 M. 279. 
7. (1912) 24 M. L. J. 81 and 88. 
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which may be taken to belong to Government mingled with the 
water of the Pachayar river it must be deemed to be a 
case in which the plaintiff's land is irrigated by water of a stream 
belonging to Government within the meaning of S. 2 of the Irri- 
gation Cess Act.'I do not find any warrant for such a wide 
construction of the section which would mean that because a river 
happens to receive a supply of water however small in proportion 
to the entire volume from a stream running through the Govern- 
ment land therefore any riparian owner using the water of the 
river must be deemed for sooth to be using water from a stream 
belonging to the Government because it is not possible to separate 
` the quantity of water introduced by such a stream. The unten- 
` able character of such an argument if stated without any limitation 
becomes obvious when ib is seen that it might logically be extend- 
ed even to cases where surface water from land belonging to 
Government is drained into a riparian stream. The irrigation 
which makes a man liable to cess under that section must, in my 
opinion, be with water derived either entirely or at least to a sub- 
stantial extent from a river, stream or channel belonging to the 


Governnfent. To hold otherwise would be putting a strained and _ 


unnatural construction'on the words of the Legislature. -I say 
this in spite of the respect which I,owe to the decision of the 
learned Judges who decided the Urlam case and those who have 
substantially followed that judgment. 

Having thus far indicated my own view of the law which is in 
accordance with what has been laid down by Sankaran Nair, J. in 
several cases to one of which in The Secretary of State for India 
y. Ambaiavana Pandara Sannadhi 1, I was a party, I shall now 
very briefly point out what extent I am free to give effect to it, so 
far as the question involved in this appeal is concerned. A Full 
Bench of this Court by a majority (Sadasiva Aiyar, J., dissentiente) 
held in The Secretary of State for India v. J ey ee a, 
in an appeal under the Letters Patent arising from a difference of 
opinion between Sankaran Nair, J., and Munro, J., that where only 
one of the banks of the river belongs to a Zamindar or Inamdar, 
the water obtained from the river is liable to be assessed under 
the Act as in such a case the river must be said to belong to the 
Government. But in a later case reported in The ‘Secretary of 
State ele India v. eae of Bobbili8 , a Divisional Bench 
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consisting of the learned Chief Justice and Seshagiri Aiyay; J., 
were.of opinion that the decision in the Urlam case which was of 


another Divisional Bench went too’ far. They were, however, 


bound to accept the law as laid down in the decision of Oldfield, J. 


and Bakewell, J., in the Letters Patent Appeal mentioned- above. . 


but ouly on the point actually decided in that case, namely, that 
where only one bank of a river is shown to belong to a Zamindar, 
he is nut éntitled to the user of the water of that river for purposes 
of irrigation free of charge. They felt themselves free to decide 
otherwise in a case.where both the banks at the point where . the 


2 


water was taken were shown to be within the Zamindari limits. - 
I must admit that it is difficult to perceive any logical foundation - 


for this distinction. The rights of a riparian owner which are 
fully recognised in this country (See section 7, Easements” Act, 
section 2 of the Irrigation Cess Act itself and the case above cited) 
are based not'on the ownership of the bed but on the ownership of 
the adjacent lands on the bank which give the owner the right 
of access to the stream, No doubt, the owner of the land on the 
bank is also presumably’ the owner of. half the bed of the Stream 
opposite his land and the owner of? and on both the banks is the 
owner of the entire bed lying. between those banks. “But the 
owner of adjacent lands on both sides of a stream has no higher 
right of usufruct in connection with the tenement on one side 
than he would have if he did not possess the tenement òn the oppo- 
site bank. .The riparian right is.based on the possession of a 
natural advantage arising from the vicinity of a stream and is like 


the right of lateral’ support which a-man has for his land from his > 


neighbour’s land. (See. Lyon v. Fishmongers’ Company 1, ' Miner 
v. Gilmour 2, and: Chasemore v. Richards 8.) There is no reason 
so far as I can see for denying the full enjoyment of that advan- 
tage to the- owner of adjacent lands on one bank. That is how- 
ever the fuling in The. Secretary of. State for India v. Janaki- 
ramayya 4, and I agree ‘with the learned Chief Justice and 
Seshagiri Aiyar, J. that it should not be, extended any further. 


But I think I ought to mention that ‘there is force in the 
argument of the learned; Vakil for the respondent that since it is 


_not shown that his client has been taking more water than before, 


the mere fact that he has been*cultivating more land is not suffi- 








1. (1876) 1 App. Cases-83?, „2. (1858) 12 Moo. P.C. 181. 
3, (1859) 7 H. L. 849, 382 4, (1915; 29 M. È, J 8329. 
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cient to justify the Government inlevying water cess. It is not 
the case of the Government that either the channel or the tanks 
have been widened or deepened, but we are asked to presume that 
. the larger cultivation was due not to a more economical use of the 
water but to the use of more water than the Inamdar has been 
accustomed to receive. 

In the circumstances, the burden was, in my opinion, on the 
Government, to show, even supposing that the stream could be 
said to belong to the Government, that the Inamdar has been 
actually storing in his tanks more water than he was entitled to 
do under the engagement with the Government at the time of the 
Inam enfranchisement and settlement. This view is in accordance 
with the decision in ' Secretary of State v. Perumal Pillai 1, the 
principle of which was accepted in Maria Susat Mudaliar v. The 
Secretary of State for India in Council 2, though. it is opposed to 
the decision in the Urlam case. 


I hold therefore that the conclusion of the Subordinate Judge 
is right and the appeal must be dismissed with costs to be paid 
within three months from this-date. C. M. P. No. 159 of 1916 is 
also dismissed. 

Srinivasa Atyangar, J.:—I agree that the appeal fails. I 
have come to this conclusion on the. ground that the plain- 
tiff is not drawing more water. than what he and his prede- 
cessors in title have been taking from time immemorial, that the 
present system of irrigation has been in existence from before the 
inam settlement and that the plaintiff is now using the existing 
system of irrigation, in the same way as his predecessor was using 
at the time of the Inam settlement. As the question of the 
Government ownership of waters, and the construction and: effect 
of the Madras Land Encroachment Act is likely to be decided soon 
by the Lords of the Judicial Committee it is unnecessary for me 
to express any Opinion on these questions in this case. 


A. V. V. 


y 





* For the Judgment of the Judicial Committee, see. 38 M. L. J. 144. 
1. '(1909) I. L. R. 24 M. 979, 2. (1904) 14 M. L. J. 860. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE AYLING. 


Koroth Mammad ... Appellant® in Criminal 
Appeal No. 26 of 

and 7 1917 (1st Prisoner). 
Palacheruvatparkum ... Appellant in Criminal 
Mullappalli Mammad. Appeal No. 27 `of 
1917. (2nd Prisoner) 


Indian Penal Code, 8. 870--Buying, selling or disposing of a person asa 
slave—“ Slave ° in Sec. 8370, meaning of—Insirument disposing of a certain 
person, his heirs and their services—Surrounding circumstances to be taken into 
account in judging of the nature of the transaction and intention of the parties. 

Where a person executes to another a document in these tarms: “I execute 
to you and give you to-day Janmam deed, giving you-V with his heirs. The sum 
I received from you in cash to-day is Rs. 10. For this sum of Ra 19 you should 
get work done for you by the aforesaid V and his ofispring that may coma into 
being as your Janmam (property) and act as you please.” 

The question whether this amounts to a sale of V asa slave has to be deter- 
mined not merely with reference to the language of the document but with refer- 
ence to the evidence and conduct of the parties, the consciousness and conduct of 
V himself a grown-up person being taken into consideration, i 

‘Held, per Napier and Ayling, JJ., (Abdur Rahim, J., dissenting) that the 
terms of the document along with the conduct of the parties established that V 
was sold as a slave and that an offence under S. 870 was committed by the 
parties to the document. 

Per Abdur Rahim, J.—The minimum requirement of the status of slavery 
under 8, 370, Indian Penal Code, would seem to be that absolute power should be 
asserted over the liberty of the slave and on his personal services. The statement 
in Empress of India v. Ram Kuar}, cited -with approval in Amina v. Queen 
Empress 2 that 8. 870 and the cognate sections of the Indian Penal Code “ wera 
enacted for the suppression of slavery not only in its strict and proper sense vis., 
that condition whereby an absolute and unlimited power is given to the master 
over the life, fortune and liberty of another but in'any modified form where an 


absolute power is asserted over the liberty of another” followed. 


His Lordship after an examination of the evidence and the conduct of the 
parties came to the conclusion that only the relation of master and servant was 
.oreated between V and the parties to the instrument. 

Per !Napier, J.—‘ Slavery’ in S. 870 does not -connote en absolute and 
unlimited power over thelife of another. Observations to the contrary in Ameena 
v. Queen Empress 2 diss. from. - ; 

On an examination of the history and conditlons of Cherumas to which class 
V belonged, his Lordship came to the conclusion that the conditions of service 
imposed by the document brought the case within S. 870 of the Indian Penal Code. 

Per Ayling, J :— Slavery’ in S. 870 includes something very far short of 
slavery in its most extreme forms wherein the master has absolute and unlimited 
powers over the life, fortune and liberty of the slave. 

, Amina v. Queen Empress! and Empress of India v. Ram Kuar ? followed. 


* Orl. A, Nos. 26 and 27 of 1917. 4 27th August, 1917. 
1. (1880) I. L. R. 2 A. 723 (F. B). :2. (1684) I. L. R. 7 M. 977. at 979. 
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On an examination ofthe circumstances of the case and the terms of the 
document, His Lordship came to the conclusion that an offence under S. 870. was 
committed. 

“Appeals against the J udgment of the Court of Session of the 
North Malabar ‘Division in Casa No. 35 of the Calendar for 1916, 


J. C. Adam, Public Prosecutor for the Crown, 
Accused not represented. 


. The Court (Abdur Rahim and “Napier, JJ.) delivered the 
following 


Judgments — Abdur” Rahim, J :—These are appeals from the 
convictions of two persons under S. 870, Indian Penal Code, the 
2nd accused having been found to have solda Pulayan named 
Vellan and the Ist accused to have bought the said Vellan, ás a 
` slave. The case comes from North Malabar; the two accused are 
Mappillas and Vellan who is of the age of 25 years, is a Cheruman, 
a-caste which until the abolition of slavery by different Acts, the 


last and most taper tant of which-was Act 5 of 1848, occupied the . 


position of serfs or ‘rice slaves, ’ as Pulayans are called in Gundert’s 
Malayalam Dictionary. The transaction is evidenced by- a 
document executed by the 2nd accused in favour of the 1st accused 
in these terms, “ I execute to you and give you to-day the 27th 
Medam 1088 (this) Jenmam deed giving you Velandi’s son Pulayan 
Kurungot parkum Vellan; with, his heirs, The sum that I received 
from you in cash to-day, is Rupees 10-0-0. For this sum of rupees 
ten, you should get work done for you by the aforesaid Vellan and 
his offspring that may come into being as your’ Jenmam and act 
as you pleage.” The use of the word Jenmam, which means 
property, might, if it stood alone, imply that these two persons 
were dealing with Pulayan Vellan as a chattel. The nature and 
object of the transaction ishowever explained more explicitly as 
being to ‘the effect that the 1st accused, the so-called purchaser, 
„was to get work done by the said Vellan and his offspring. 


The question is, was Pulayan Vellan sold and Lought as a 
slave? This has to be determined not merely with reference to 
the language of the document, but with reference to the evidence 
and conduct of the parties. In this connection, the consciousnéss 
and conduct of prosecution 1st witness himself who was a grown 
up pers6n, at the date of the transaction and had been born and 
brought up in British India must also be taken into consideration, 
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: “The word “slave” is not defined in the Indian Penal Code 


“or ig any other Act, so far as I know. In Webster’s Dictionary, a 
. Slave is defined as ‘one who has no freedom of action, but whose 
; person and services are wholly under the control of another ;’ in 


the Century Dictionary, as ‘a person who is the chattel or property 
of another and is wholly subject to his will’. In Wharton’s Law 
Lexicon, ‘slavery’ is defined as ‘the civil relation in which one 
man has absolute power over the liberty of another’. In Roman 


_ Law, slavery properly speaking was, as stated by Mr. Hunter in 


his book on Roman Law, an institution of the Jus Gentium by 
which, contrary to nature, a man became the property of a. master. 
Even under that system, the full rights incident to property, such 
as the right of destroying, ceased to be recognised during the 


Empire and the rescripis of the different Emperors afforded 
‘considerable protection to the life ofa slave. But as stated by 


Mr. Hunter it must be taken to be inherent in the condition 
of slavery as conceived in the Roman Law that the master has 
a right to all the services the slave is capable of rendering. and to 
everything that the slave, if free, would have acquired for himself, 
and conversely the slave himself has no right to property. In 
Muhammadan Law, the salave.has a complete right to the pro- 
tection of his person and life, just like a free man. The condition 
of slavery according to that law amounts to this that he cannot 
own any property, his master being entitled to the full usufruct of 


his labour. In my opinion therefore the statement in Empress 


of India v. Ram Kuar;} which is cited with approval in Amina 
v. Queen-Empress 2, that S. 370, and the cognate sections of 
the . Indian Penal Code “were enacted for the siippression of 
slavery not only in .its strict and proper sense, viz., that 
condition whereby an absolute and unlimited power is given 
to the master over the life, fortune and liberty of another, 
but in any modified form where an absolute power is asserted over 

the liberty of another ”. is. correct. The minimum requirement of 
the status of.slavery would thus seem to be, that absolute power 
should be asserted over the liberty- -of the slave and on his personal 
gervices. As observed by Stuart, C. J., in Empress ‘of India v. ` 
Ram Kuar 1, “the actual accomplishment of placing a human 
being i in the condition of a slave could not have been contempla’ed, 
inasmùch as, the possibility of accomplishing anything unknown to 





“4. (4880) I. L. B.: QAJ. 723. ' 2. (1884) I. L. R. TM 277 (at p. 279), 
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the law, cannot be supposed to have been meant or inténded; 8. 370 
therefore can only be understood as directed against attempts 
to place persons in the position of slaves, or to treatthem in a way 
which is inconsistent with the idea of the person so treated being 
free as to his property, services or conduct in any respect.” 


This, in my opinion, being the proper test, the question is, 
whether the accused attempted to treat Vellan in a way which is 
inconsislent with the idea of his being “free as to his property, 
services or conduct in any respect.” In this connection I shall 
take the following facts to be proved and that is practically what is 
found by the Sessions’ Judge. Vellan did not live on the land of 
either of the accused, but lived on the land of another person, with 
his mother and step-father, his own father having died when he 
was a child. None of his parents were ever treated as slaves and 
it appears from the evidence that his father worked not only for 
the 2nd accused but also for other persons and he never lived 
on the land of the 2nd accused. Vellan began fo work for 
the 2nd accused about 3 years before the date of Exhibit B and 
it is not suggested that the 2nd accused bought or received him either 
from his mother or step-father or anybody else as a slave. There 
is also evidence that before the date of Exhibit B, Vellan gome- 
times worked for other employers and received daily wages which 
he was free to spend as he chose, though .it may be taken as 
proved that during the three years before Exhibit B, Vellan 
worked practically exclusively for the 2nd accused. The man 
< married, borrowed money for this and other purposes on his own 
credit and paid off the debt with his earnings. He used to buy 
supplies from shops on credit and afterwards settle the account 
himself. The wages he used to get from the nd accused were a 
measure of paddy a day, which he admits to be the usual payment 
of Cheruma labourers. The payment of prevalent wages to Vellan 
would JP itself indicate that the relation between him and either 
of the accused was not that ofa slave anda master. There is 
the further fact that just before the execution of Exhibit B, the 
1st accused had agreed to lend Vellan Rupees 8. Even after the 
execution of Exhibit B, Vellan continued to live with his mother 
and step-father, was paid daily wages by his new master 
the Ist accused. These facts make it clear that neither any of the 
accused nor Vellan himself ever thought or intended that 


Vellan was or should be incapable of acquiring property or of ` 
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Sens into contracts, and that both the Ist accused and the . 
2nd accused in fact treated Vellan as if he was fully possessed.of 


' ‘Buch capacity. The evidence of Vellan himself shows that he 


received wages from the 2nd accused only on the days on which 


' he worked, and the 2nd.accused never made himself responsible 


for his maintenance for the days that he did not work or could 
hot work owing to sickness. Ti may also be presumed that this, 


o state of things continued when Vellan worked under the Ist accus- ' 


ed. All these facts indicate that the.2nd accused and after the 
date of Ex. B, the 1st accused never understood that they were in 
any way responsible for the lodging and maintenance of Vellan 
which would. have, been the case if Vellan stood in the position of. 
a slave. 

wo AB regards Vellan’ s liberty of movement, the effect of thë 


£ evidence, i in my opinion, is that so long as he worked for the 2nd 


accused or: for the ist accused after the date of Ex. B, it was 
understood: that he was not at liberty to offer his services to an- 
other: without. the permission and .consent of his: employer : for 
the time being. Once he obtained the permission of the 2nd 
accused to go to Wynaad and work: there, but it is not suggested 
that the 2nd accused claimed any share in his earnings at Wynand. 
He, sometimes, though not often, went to the other places 
also for work, after obtaining the permission of the 2nd accused, 
Similarly after he went over to the 1st accused, he apparently used 


‘sometimes to work elsewhere with the latter's consent. Thelegal 


relation: which thé -parties thought, subsisted between them, was 
that of employer and: labourer and I do not think it makes any 
difference in this respect, that during the time Vellan worked for 
the 2nd accused or the Ist:accused, both Vellan and his, employer 
thought that Vellan was not at liberty to work elsewhere without 
the consent of the 2nd or the 1st accused. 


The law does not allow contracts for personal service to be 
specifically enforced, but it recognises such contracts as valid in 
law. Ifa person enters into a contract for personal. setvice for a 
reasonable term and afterwards breaks it without lawful excuse, 
he is liable in damages to the promisee. And a contract for service 
by which a person competent to contract precludes himself from 
serving another person during’ a specified term, though it cannot. 
be spécifically ‘enforced, ig a legal and valid contract the breachiof 
which. will make the. party guilty of the-breach liable in damages 


/ 
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to the other party. There may, however, be contracts for personal 
service, such as one for an unlimited period, which would be void 
on grounds of public policy and no rights which the Court could 
recognise, would arise under such a contract. For instance if a 
grown up person competent to contract eniers into a contract with 
another agreeing to render him personal service throughout his 
life and not to serve any other person,such a contract would be unen- 
forceable specifically and may be void on’ grounds of public policy, 
-but if would, in my opinion, be going much too far to say that the 
relation sought to be created thereby, would be that of a ‘slave’ 
and a master. The inference to be drawn from the facts relating 
to Vellan’s employment under the 2nd accused before the daie of 
Exhibit B, imply at the highest nothing more than a contract of 
this nature. Every contract-of personal service must necessarily 
bea restraint upon the liberty of the person who has agreed to 
render such service, but that is not the sort of restraint which is 
implied in the status of a slave Both the cases Empress of 
Indié ¥iRam Kuar}, and Amina v. Queen Empress 2, make. it 
clear tbat the control sought to be established :over the ‘liberty of 
the person who is purported to be dealt with as a-slave must be of 
an absolute character. This is a distinction which it is important 
to bear in mind. There is a very large class of domestic servanis 
in this country—and I believe there are also such classes elsewhere, 
— who ordinarily adhere to the,same master throughout their lives 
and their offsprings also continue as domestic servants in the same 
family. It may or may not be that such service had its higtorical 
origin in the status of slavery. Whatever thah may be, it would 
be an outrage on. one’s common-senge to suppose that’ domestic. 
servants of this class occupy the position of slaves. ge ag 

One of the prosecution witnesses, prosecution 10th witness says- 
“There are many Cherumas in my Amsam. Ib is usual for particular: 
Cherumas to go on working for particular families year after-year., 
It is usual for them to obtain the permission of their -masters 
before leaving them to work for other masters. So-far as I have: 
noticed, Cherumas leave their masters only after getting their per 
mission to do so.” Upon that, the learned Sessions Judge rightly. 
observes, “that indicates little, if anything, more than a hereditary 
relation. of master and servant such as in many: societies: is a 


wholesome relic of a traditional and perhaps very different jrelation 
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inthe past.” The facts of the case prove that the relations 
“subsisting 'Vetweer Vellan and the 2nd accused and that sought”tó 


‘be created between. Vellan and the lst accused, was nothing more. 
than what 1s described in prosecution 10th witness’s evidence. : 


There cannot be the slightest doubt upon the evidence that 
Vellan who signed or put his mark on Ex. Bas an attestitig 
witness knew of the nature of the transaction and gave his consent 
to it. He consented to his services being transferred by and 
accused to 1st accused. ` That is how he- understood Ex. B and s0 
also the 2nd and 1st accused; none of the parties, I am pursu- 
aded thought that any change was intended in the status of Vellani 


“and I have already “described what in my opinion is proved 


to. have been the relation between the 2nd accused and Vellan 
before the execution of Ex. B, By Ex. B, therefore, all that 
the 2nd accused - purported: ‘to transfer to the Ist accused was 


' thé right which he had or supposed he had to the services‘of Vellan: 
` The use of the word ‘jenmam’ and the mention of Vellan’s off- 


spring- ‘has been transferred, if they stood alone and ‘were “Rot! to be 
interpreted i in the light of the facts, would undoubtedly “suggest 
that it was attempted to deal with Vellan as a slave. . But if we 


“read the document in the light ofthe evidence showing the inten- 


tion and conduct of the parties, then it seems tome that the proper 
conclusion which is to be drawn is that nothing more was intended 
than a transfer of the right to the personal services of Vellan and 
his children which the 2nd accused thought or pretended that he 
had. If a lawyer had drafted the document of transfer, he would 
be expected to know and make clear the distinction between a 
transfer of a right to the personal services of a man and a transfer 
of property. But I think it would be altogether unsafe to impute 
such technical knowledge to the 2nd accused who wrote Exhibit B 
or to the Ist accuséd and convict them on the basis of certain 
expressions: used in that document, which the 2nd accused in all 
likelihood’ simply borrowed from ordinary documents relating to ` 
sales of property. In the case of Amina v. Queen Empress,1 the 
word ‘Vellati’ which means ‘slave, was used. No such word is to.be 


found in Exhibit B and we have to ascertain what was actually 


intended and done in the light of the surrounding circumstances. 


~ hat ‘the ‘agcused themselves’ never’ thought that the transaction 
fecordéd i in, Exh Exhibit” B` amounted” tò an’ offence: of selling: ‘and’ 
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buying.a slave or to any offence, atall, is evident from the fact 
that a suit was actually instituted on the basis of that document 


and.a pleader was engaged to and did in fact conduct the plaintiff’s . 


case. I need hardly point out that. if a- labourer or domestic 
servant of this.class is detained against his wil, the’ person 80 
i detaining is liable to be prosecuted for wrongful restraint or wrong- 
ful confinement, or if he is ill-treated by the master, the latter 
would be liable for other offen: ces under the Indian Penal’ Code. 
But, any such high-handed proceedings alone, would not be 
sufficient to show that the relation of master and slave was sought 
tobe asserted, A 
I would therefore set aside the. convictions and sentences 
against the prisoners and diveot ‘that Shey may be” disohanged 
from bail. 
, ` But as my learned ‘brothet: holds a different opinion, the 
papers will be placed before the Chief Justice for reference tòa 
third Judge or such “other ordet as he may think fit to pass. 
‘Napier, J- :—The, accused in this case have both been convict- 
ed under S. 370 of the Indian Penal Code, ‘eist “accused” with 
buying and the 2nd “accused ` with ‘gelling’ « a person as a slave, 
The language of S. 370 is as follows :—“ whoever. imports, 


exports, removes, buys, sells ‘or disposes of ariy person as a slave - 


shall be punished ete.” The, transaction was effected by a 
document, Exhibit B, which i is as follows : “ Edavad Adharam 
executed by the 2nd accused to the Ist avcused, ‘I erecite to you 


-and give you this day this jenmam deed giving you Velandi’s son | 


Pulayan Vellan with his heirs. The sum that 1, received from 
you in cash to-day is Rs. 10. For ‘this sum of ‘Rs. 10 you should 
get work done for you by the said Vellan, “and his. offspring that 
may come into being as your jenmam, and act t as you please,” 

The apporiani words in this document are, first, the wad 
“jenmam’”’ used twice over, secondly the word | ‘heirs’ . and 
thirdly the word “ offspring.’ AA NR r . oe 

The document purports to be a , deed. of hereditary ownership 
and the granting of Pulayan Vellan and his heirs-as jenmam can 
only mean the grant of that person and. his- heirs. to ‘the - grantee 
and his heirs in absolute ownership. It.is-to.be noted ;that the 
grant is not ‘of the services of Pulayan: Vellin, ‘but the grant of 
the man himself- and his. heirs, the . Pomi, ‘for Setting - work 
-done-for'tim beiga Segohd clause. ; 
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The Sessions Judge in convicting the accused states his 
opinion that such an assertion of the right to control the liberty of 


-a Cheruman as the transaction implies is not so far divorced from 


the facts of life at present that-it can be treated as a matter of no 
moment. He therefore thought that it was not an offence which 
could be treated lightly and sentenced the accused each to one : 
year’s rigorous imprisonment. It is to’ be noted that the District 
Munsif of Quilandy before whom this document was filed in a suit 
and who is himself a Malayalee, speaks of the document as a.very 
curious one,’ He of course dismissed the suit founded on it, holding 
the consideration to be illegal, immoral and opposed to public policy. 


_ The first question that has to be considered is, what is. the 
meaning of the phrase “selling as a slave. There is no defini- 
tion of the word ‘slave’ in the Code, and our attention has been 
drawn to various elements of slavery extending over a period from 
early Roman history to modern times. To my mind we have 
nothing to-do with ancient history but have only to consider what, 
was in the mind of the framers of the Penal Cadé.’ ‘The history 
of this section is dealt within the judgment of Spankee, J; 
ih Empress of India v. Ram Kuar J, and he there refers’ 
to a report of the Commissioners in 1837 (the year of the first’ 
draft). which. points out that “ there is at present no law defining 


< the extent of the power ofa master over his slaves.” It must 


be remembered, too, that at that time slavery was an estab- 
lished institution in the greater part of the United States and 
had only very recently ceased to exist in some British Colo- 
niés. The idea may seem remote to people of the present 
day, but thousands of people are alive who were born in slavery: 
and thousands who witnessed the emancipation of slaves in the- 
United States. There being no’ absolute standard of slavery and 
no uniformity of practice, it is, ‘therefore, not surprising that when 
the first Act dealing with the condition of slavery was passed i in 
India in 1843, it was not thought’ advisable to include e aay 
definition of the word. Act V of 1843 provides :— 


` S. (1) :—that no person, nor the right to tho compulsory, i 
labour or services of any person on the ground that, 
such person in a state of slavery, shall „be sold int, 
execution of 2. decree of Court, 
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S. (2) :—that no right arising out ofan alleged property 
in the person and services of another as a slave shall. 
be enforced by a Court, - ; f 

S (8):—that no person shall be diva of any proparty 
on the ground that such person was a slave, 


`g. (4):—. that any act which would be penal offence 


if done to a free man shall be equally an offence if - 


‘done to a person on the pretext of his being a slave. ” 


It is to benoted that this Act does not go.nearly as far as 
the Penal Code, for it imposes no penal consequences whatsoever. 
in connection with slavery. It does not forbid the keeping of 
slaves or dealing in slaves; but only gives to such persons their 
right to hold property and to be protected by law. Such a trans- 
action as is the subject of this conviction would not have been 
any offence against any law, though, as will be shown later, it 
was forbidden by proclamation prior to the passing of the Penal 
Code. It is therefore clear tọ my mind that the word ‘slave’ 
in the Penal Code does . not. connote. anything more than a right 
to property in the person, aright to retain his services, and a 
right to dispose of his person and services, These conditions are 
dealt with by the Penal Code with the effect that slavery as 
then existing in India was made illegal, That being so, it cannot, 
I think, be disputed that this document, if taken by itself, offends 
against the provision of the section and the parties to it would be 
guilty of the offence. A similar case came before the High Court 
in 1884. Vide Amina v. Queen Empress 1. A document vouch- 
ing the payment of Rs. 25 to one Supi in consideration of his 
transferring all his rights over a girl described as his Vellati whom 
he had purchased, from Pakir Haji was given to one Ameena, 
She refused to let the girl go until she got back the money 
she had paid for her. Supi and Pakir Haji were convicted 
of selling the girl as a slave and Ameena of buying. The 
convictions were upheld by the High Court. The assessors 


in that case gave their opinion that the use of the word Vellate, : 


as understood by the Mappillas of North Malabar, clearly 
showed that Bheema was sold as a slave. The learned J udges 
state their opinion as to the purview of Ss. 370 and 371 and adopt 
the language used by, the High Court of Allahabad in the case 

already referred to ny that the sections: were enacted for the 
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suppression of slavery, not only in its strict and proper sense, viz., 
that condition whereby an absolute and unlimited power was 
given to the master, but also where and absolute power is asserted 
over the liberty of another, whereby one who claims to have a 
property in the person as a slave transfers that property to another. 
The same idea is expressed in other words in Empress of India v. 


- Ram Kuar 1. “ The section is directed against attempts etc., to 
place persons in the position of slaves or to treat them in a way 


that is inconsistent with the idea of the person so treated being 
free as to hig property, services, or conduct in any respect.” I 
am not prepared for the reasons given earlier in this judgment to 
agree that the strict and proper sense of the word ‘slavery’ connotes 
an absolute and unlimited power over the life of another as was 
thought by the Judges in Amina v. Queen Empress 2. But 
I entirely accept the view taken by the Court as to the 
object of section 870. It is urged, however, that we have 
to look not so much to the language as to the intention of 


` the parties to be gathered from the conditions which. prevail- 


ed. I give a certain amount of weight to this contention 
though I am not prepared to say that even where servile 
conditions were unknown, a document executed with the intention 
that the subject of the document should be kept in a condition of 
slavery would not constitute an offence. I proceed, therefore, to 
examine the history and conditions of people of this class. The 
person sold is shown in the document to bera Pulayan. Exhibit 
A isthe document executed by this Pulayan to the Ist accused. 
It shows that the Pulayan borrowed Rs. 8 from him and it 
provides that for the interest on this sum of Rs. 8 he shall make a 
hut in such place as is required by his master and live in it and do 
cooly work “as you may require me to do’’; receiving from his 
master a kalapadu dangali of paddy every day for his maintenance, 
while the balance of the profits of his work are to belong to his 
master. The value of a year’s paddy which constitutes the entire 
amount that he is entitled to receive is stated in the document to 
be Rs. 20-1-8 which works out at Re. 1-10-0 a month There is, 
obviously, no room under this document for his working off the 
amount of the debt with the necessary result that unless he can 
get a sum of Rs. 8 elsewhere he must remain with his master for 
the rest of his life. The provision for payment in paddy only is 
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to be especially’ noted. Turning to Gundert’s “Malayalam 
Dictionary which was published i in 1872, I find that ‘ Pulayan” is 
translated as first, an ‘ outcast,’ ‘secondly ‘a caste of rice slaves.’ 

This lattér meaning seems-to me-to-be singularly applicab'e to the 
conditions of service which this ‘man undertook. The history of 
these people is set out in Logan’s Manual of Malabar published in 
1887, beginning at page 146 of Volume I. The Pulayan is stated 
“to be one of two sections of the Cherumas, the other being Iraya 
Cheruma. Speaking of the cherumas Mr. Logan says as follows:— 
““Themest caste to be noticed is formed of the 'Cherumar'dr 
agrestic slaves” and he sets out the result of a census taken in 
1857 of the slave population, showing their distribution over the 
distwict, the total number being 187,812, the largest number being 
in Ernad, Valluvanad and Ponnani; Kurumbranad Talug the place 
where this man lived having at that time 16, 590 slaves. Mr. 
Logan then gives a very interesting account of the action of the 
Hast India Company in respect of slavery. As early as 1792, the 
year in which the British rule commenced, a proclamation was 
issued by the company against dealing in slaves, subject to this. 
“that the superior castes were still to be permitted to buy the 
children of famine-stricken „parents on condition that the parents 
may repurchase their children when they were in a position to do 


” 


s0. In 1819., the practice of selling slaves for arrears of revenue 


was forbidden. Thig prohibition is repeated in the Act of 1843 above 


referred to. The matter was allọwed to drop until 1836 in which 
year' Government was pleased to accede to the recommendation in 
favour of emancipating slaves on Government lands. This was how- 
ever not to be proclaimed but to be carried out in such a manner as 
not to create alarm on the part of other proprietors or ‘ premature 
hopes of emancipation on that of other slaves. Tn 1839 a Collector 


stated his opinion that there are few or.no slaves in North Malabar 4 
But the incorrectness of this statement was . demonstrated afew . 


years later by a letter from Mr. Thomas, J:udge of Calicut in 1841 
to the Sudder Adawlat pointing out facts which had come judicially 


to his notice. . He referred to.a sale in Court auction of an infant 


slave, and to a suit in which the right to 27 Slaves was. the sole 


matter of litigation and further stated.that women in some taluqs. 


fetched higher prices in order to breed. slaves. In the next, year 
he returned to the same subject and stated that the number of 


slaves had increased in 7 ae from 144,000 to 159, 000, : In: 
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‘consequence of these letters apparently, the Directors in dealing 
with the proposal to abolish slavery entirely, drew the attention of 
the Government of India to the fact that the evils connected with 


‘slavery in Malabar were aggravated as compared : with other 


portions of India. After the passing of the Act in 1848, which as 
noted above, did not abolish the status of slavery, the Collector of 
Malabar endeavoured to pave the way to eventual abolition by a’ 
proclamation to Cherumas and their masters, his action being 
approved of by the Directors in 1845. Mr. Logan then states that 
in 1852 and 1855 the trafic in slaves still cohtinued, that it was 
considered by Government but no further measures for the 
emancipation of the Cherumas were deemed to be necessary. 
He then sums up the position in the year 1887 in which he 
wrote: “There is reason to think that they are still, even 
how, with their full consent, bought and sold and hired out, 
although of course the transaction must be kept secret for fear of 
the penalties in the Penal Code.” It seems to me that this langu- 
age used by Mr. Logan applies exactly to the transaction’ before 
us: ‘This Pulayan was, on the evidence, sold and bought with his 


- full consent. His personal history is as follows: He is 25 years 


of age. His father worked’ under the 2nd accused. He himself 
began to work for the 2nd accused when he was about 12 years of 
age receiving 3 nazhis of paddy on days when he worked; and he 
continued to work for this man until he executed Exhibit 4 to the 
1st accused, except for a short time when he went to Wynaad under 
the orders of the 2nd accused to work ‘there ‘under the Sahibe’. 
He only stayed in the Wynaad a month and came back under orders 
from the 2nd accused, That is his own account given in his evi- 
dence before the Court as prosecution 1st witness. His statement 
is corroborated by prosecution, 2nd witness, his uncle, who states 
that prosecution 1st witness began to work under the 2nd accused 
between the age of 10 and 15, and remained with him until he 
went to the Lst accused. This man states his view of the position 
of his caste as follows:—“ I-work under Kunnumayil Tambiran. 
I have never worked for any one else. All my sons and daughters 
work for Kunnumayil Tambiran. My father worked for 


4 Kunnumayil Tambiran, If any of us wished to go and work 


for any other master we could not doso. If Kunnumayil 
Tambiran consented, they could go and work for another master 
for a day. If Kunnumayil Tambiran made them over to a new, 
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master they could work under him. They need not goto a-new 
“master unless they liked, If: they consented to go to’a new 
master he would then be the ‘permanent master and they. would 
always have to obey his orders. . I have never heard .of our master 
handing over his cherumas to another master like that.” The 


Adhigari-endeavoured to minimise this condition of service, but . 


even he in answerto the Court admits “ so far as I have noticed. 


cherumas leave their masters only after getting their permission 


to do so.” Some light is thrown.on the view taken by the Ist 
accused himself of his rights as purchaser by the evidence of prose- 
cution 11th witness. He states that, in consequence of acomplaint 
made to him by prosecution 1st witness’s wife who was working 
for him, he went to the house of the -1st accused and found prose- 
cution Ist witness tied to the leg of a cot in the outer verandah, 

He asked him for an'explanation and the 1st accused said “I tied 
him:up because he -does not come. and work for.me. Taking 
the evidence of prosecution 2nd witness an old man as proving the 
custom among this, caste, it appears. to me that there is only one 
matter in which the condition of these ‘people at the present day: 
differs from that of slavery 50 years ago, namely that, the Pulayan 
need not go to a new master unless he likes. , Even assuming that 
this right is generally. recognised,’ ‘we get the position stated by Mr. 
Logan to exist’ in 188%. that.they are still, with their full consent, 

bought ahd sold and Hired out. NG ‘Ayidence was given as to rights 
in ‘the offspring of the ‘Pulayan, but’ the evidence shews that the 
children do work.for.their father’s master and it is, difficult to 
suppose that the langage used in this, document “‘ giving. you 
Vellan with ‘his heirs”, “ you should get’ work done for you by. the 
aforesaid Vellan and his offspring ? do not represent actual | exist- 
ing conditions. I am satisfied, therefore, that there is‘nothing in 
the conditions of service of these Pulayans to detract from the 
obvious intention of the document and in my opinion the case is on 
all fours with the case in Amina: v. The’ Queen Empress 1. and 
following that decision I am clear that the offence under S. 870 
has been made.out. With regard to sentence, being satisfied as 1 
am, that this document only puts on paper the general. practice of 
dealing with these Pulayans, and that the amount of consideration 
for the sale was almost nominal, I consider the ‘sentence unneces; 
‘sarily severe. I have no-doubt that the Ist and 2nd accused believed 
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that they were exercising their lawful rights. This is indeed 
proved by the fact that the lst accused actually brought a suit 
against the 2nd accused on this document*and, what is still more 
extraordinary, found a pleader who was prepared to appear for him. 
In these circumstances, I would reduce the sentences to the period 
of imprisonment already undergone and a fine of Rs. 100 each, in 
default, two months simple imprisonment. 

[Under S. 429 Criminal Procedure Code the case came on 


~ for hearing before Ayling, J.] 


The accused not represented. 

J. C. Adam for Public Prosecutor. 

The Court delivered the following - 

Judgment :— Ayling, J.— The case has been so exhaustively 
dealt with by the learned Judges who heard the appeals (not 
to mention the very careful judgment of the Sessions Judge) that it 
is unnecessary for me to set forth the particulars or the arguments 
for and against the convictions. I shall therefore confine myself 
to stating briefly the conclusions to which I have arrived after the 


. best consideration I could give to the matter. e 


The difficulty of decision arises chiefly from the lack of defini- 
tion of the term “slave” as used in S. 370 of the Indian Penal 
Code. Both the learned Judges have held, (and I entirely agree) 
that it includes something very far short of slavery in its most 
extreme forms wherein the master has absolute and unlimited 
power over the life, fortune and liberty of the slave. This is 
clearly the view of the Courts in the two reported cases in 
which the question is discussed (Empress of India v. Ram Kuar 1 
and Amina v. Queen Empress 2.) What it does require is not so easy 
to say. To quote from the judgments of the Allahabad Full 
Bench in the first named case, Oldfield, J. says that S. 370 of the 
Indian Penal Code and the cognate sections were intended for the 
suppression of slavery “in any modified form, where an absolute 
power is asserted over the liberty of another.” Stuart C. J., puts 
it somewhat differently: and regards S. 370 as directed against 
ra attempts to place persons in the position of slaves, or to treat 
them in a way which is inconsistent with the idea of the person 
so treated being free as to his proper ty, services or conduct in any 
respect.” If much stress is laid on the word “absolute” in 
Oldfield, J’s definition, it may be argued that the latter is 
Harrower and stricter than that of Stuart, C.J. On the other hand 
Tr (1880) I. L. R. All, 7238. ` 3 (1884) I.L R.T Mad. 211. 
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the learned Judges do not seem to have been conscious of any 
material difference of view and their judgments are treated by a 

' Bench of this Court in Amina v. Queen Empress! as a consistent 
and homologous interpretation of the law which should be followed, 
I shall not venture on an independent definition of my own but 
would -prefer to deal with the case in the light of both those above 
quoted—although this may involve somewhat detracting from the 
force of the word “ absolute ” in the first and of the penultimate 
word “any ” in the second. As a matter of fact, the circumstances 

` of this case as I view them would justify the application of either 
definitions taken singly. 

Mr. . Adam, who appeared for the Publie Prosecutor has 
argued and I-think, rightly, that in determining the nature 
of the transaction, the Court should look primarily to the 
terms of the document in which it.is embodied and secondarily to 
the surrounding circumstances as indicating whether the parties 
‘had in mind something different from what is set-forth in the 
document. In a Civil Court, S. 91 of the Indian Evidence Act 
would probably be a bar to such a course, if the terms of the 
contract were in question: but in connection with a criminal 
charge, in which the intention of the accused petsons‘has to be 
established, it is surely legitimate to look ‘outside the terms of the 
document, and this course has been followed both by the Sessions 
J nage: and by the leatthied Judges in ‘appeal. 

l Looking then to the words of Exhibit B, this document 
appears to me to evidence nothing more nor less than the 
sale of voa and his offspring as mere chattels. - The word, 
‘Jenmam’ is defined in Gundert’s Malayalam Dictionary as 
meaning “ hereditary ‘proprietorship ” and is the same term used 
in reference to land held in fee simple or subject only to the pay- 
ment of Government Revenue. The double reference to Vellan’s 
“heirs” and his “ offspring, that may come into being” strengthens 
the conclusion. The phrases used, mutatis mutandis, would be 
not inapplicable to the sale of a cow and its calf, born or unborn : 
and I donot think this conclusion is affected by the clause 


specifying that the vendee should get work done by the said Vellan ' 


and his offspring. 
If we confine our attention to the terma of Exhibit B, I 
think it can only be viewed as a sale of the man as if he were a 


ya Nk aaa SS 
1. (1884) I. L. B. TM. 277. : 
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beast and as certainly satisfying either of the definitions of the 
learned Judges in the Allahabad Case. - 


I pass to the other circumstances ofthe case, as throwing ™ 


light on what the parties had in mind. In favour of appellants;*~ 


may be mentioned the comparativély mild terms of Vellan’s’ ` 
service under 2nd accused as described by him in bis evidence.‘ 1 
agree with Abdur Rahim, J. that there is nothing in 2nd accused’s- 
treatment of Vellan up to May 1913, indicative of slavery in even 

a modified‘form. Vellan received the ordinary wages for his work 
and spent them. as he liked; he was not allowed to work for others, 
but his master prevented him from doing so by the simple expedi- 
ent of giving hima job of work of his own whenever Vellan 
wanted to go elsewhere. This, however, is hardly conclusive, 2nd 
accused may have been a lenient master as long as things went 


‘ gmoothly: but it is of more importance to consider his conduct, | 


when the servant chose to assert his independence. ‘This happen- 
éd in May 1918, when Vellan who had got into debt, ‘executed a 


“bond, Exhibit A, binding himself in consideration of a loan of 


Rupees 8 to work for 1st accused only instead of his old master. 


` The terms of this document are so stringent as to practically ‘bind | 


Vellan to'1st accused’s service for life without hope of redemption. ' 


Now what was 2nd accused’s sani: -at this juncture ?-It iss 
described by Vellan himself: as ‘pidsecution 146: witness : his evidenceé- 
is accepted by the Sessions judge and I do not gather that either of my 
learned brothers took a different view of the evidence of this or the 
other prosecution witness. Certainly for my own part, I see no rea~’ 
gon to differ from the Sessions Judge's appreciaticn of the evidence. 
According to prosecution 1st witness, 2nd accused at once objected 
to the payment of the Rupees 8, the loan under Exhibit A, and’ 
announced his intention of selling prosecution Ist witness out and 
out- to 1st accused (“I shall execute a jenmam document selling. - 
you to Koroth Mammad and get money for it”). Apparently no 
-money at all was advanced under Exhibit A, then or later although, 
an exparte decree was subsequently passed on it (Exhibit J);- but 
for the. consideration therein -provided for and an extra-Rupees 2 
all paid to himself, 2nd accused executed the jenmam sale, ~ 
evidenced by Exhibit B. Prosecution Ist witness ssys “ „after the 
sale, 2nd accused said to me ‘I have no more right in you? . He 
“made me over to’ 1st accused and handed over the document,” 
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“ ond accused said to 1st accused, I shall execute a jenmam deed 
to you for this Cheruman, you need not pay the consideration for 
the advance document” (Exhibit A). “ After 2nd accused received 
the,money and went away, lst Beoueed said tome ‘ My fine 
fellow I have bought you in jenmam.’ I said ‘I don’t understand 
what you mean.’ He said ‘You don’t understand because you 
are uneducated’.” 


If this account be true, there is nothing in the sarong 
circumstances to detract from the effect of the terms:of Exhibit 
B:and the intention of the parties at the time of the latter’s 
execution is what we have to consider—not the treatment of pro- 
secution 1st witness at an earlier period. 


All the evidence on record as to what followed is adverse to 
the defence: it goes toshow that Ist accused beat Vellan, tied 
him up like an animal that had strayed, and behaved generally in 
a manner not dissimilar to that of a master of a slave in the most 
primitive sense. I attach no undue weight to. this; it has only 
very secondary bearing on Ist. accused’s intentions. at the time of 
the bargain and none on that of 2nd accused. But in so far as it 
is relevant at all it is certainly against the defence theory of the 
transaction set up on lst accused’s behalf. The fact that 1st 

‘accused was subsequently so foolish as to sue on Exhibit.B, has no 
significance. No doubtshe had never-heard of S. 370 of the Indian 
Penal Code and did not realise that he had brought himself with- 
in the scope of the Criminal Law. But ignorance of law is no 
defence : and the only intention required by 8. 370 of the Indian 


Penal Code is in relation to the position of the persons bought and- 


gold. 2nd accused has elected to deny the whole story—his execu- 
tion of Exhibit B, and even the fact that Vellan was any time his 
servant. I lave no hesitation whatever in rejecting this defeńcè 
as false. ` : 


“L.agree with Mr. J ae Napier, and. concur in the order 
proposed by him. 


t 


OAS. 


` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
“PRESENT :—MR. JUSTICE SPENCER AND MR. J USTICE 


SRINIVASA ATYANGAR. gv 

M. Kandaswami Chetty ides Appellant® (Defendant) 

f ii Wigs 
P. Subramania Chetty ` a. Respondent (Plaintiff) © 


Civil Procedure Code, O. 39, R. 2— Temporary injunction in mandatory form 
— Teme of —Jurisdiction—Specific Relief Act—§. 53—Effect. 


By virtue of O. 89, R. 2 of the Code of Civil Frocedure, Courts in this panak 
have the power to issue temporary injunctions i in mandatory form. 


Opinion of Beaman, J., in Rasul Karim v. Prubhai Amirbhai 1, dissented 
from. Champsey Bhimjid Co v. Jumma Flour Mills Co. 2, Israil v. Shamser 
Rahman 8, referred to. 


On the merits their Lordships held that the case was nota fit one for the 
sue of & temporary injunction in mandatory form. 


Bonner v. Great Western Railway Co. 4, followed, 

Appeal against the order dated the 26th day of February 1917 
of the City Civil Court, Madras in C. M. P. No. 1652 of 1916 in 
O. S. No. 460 of 1916. 

T. R. Venkatarama Sastri (Messrs. V. S. Gone aran 
and V. S. alate Atyangar with him) for the Appellant: 


“The Court delivered the Nak 


Judgment :—Upon the question whether Courts in iio coun- 


try have the power by virtue'of O. 39, R. %of the Code of Civil 
‘Procedure to issue temporary injunctions in mandatory form, we 
are not prepared to adopt the opinion expressed by Beaman, Ja 
in Rasul Karim v. Pirubhai Amirbhai 1. ` | 
The description _of temporary injunctions in $.. 53,. Specific 


Relief Act, does not exclude injunctions of a mandatory nature, 


and in Isratl v. Shamset Rahman 8, upon an application for an 


interim injunctión, pending the disposal of a suit it was ‘ordered 
that defendant should not only be restrained from further erection. 


of a building but that he should pull down so much of it as he had 

erected after he became aware of the institution ‘of the plaintiff's 

suit. We also may observe that Shah, J., did not agree with the 

opinion of his learned brother in Rasul Karim v. Pirubhat Amir- 

bhai 1, and that the other Judges of the Bombay High Court 
* 0. M. A, No. 64 of 1917., 26th March, 1917. 


1. (1914) I. L. R. 38 B. 381. 2. (1914) 16 Bom. L. R. 566. 
8. (1913) I. L. R. 41 C. 436, 4. (1883) L. R. 24 Ch. D. 1. 





| 
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took 'a different view from Beaman, J., in Champsey Bhimji & Co. 
v. Jumna Flour Mills Co. 1, o 

On the merits however we are of opinion that the present 
was not a case of such urgency as to make it necessary.for the 
protection of the plaintiff’s rights that-the defendant should be 
made to remove the screen put up by him before the rights of 
the parties were heard and determined in the regular suit which 
was filed for this very purpose. The facts of this case resemble 
those of Bonner v. Great Western Railway Co. 2, in which a 
temporary injunction was disallowed. 

The question of what rights the plaintiff possessed to light 
and air through the window which the defendant blocked by his 
screen might very well have been left-to be decided in the suit 
without anticipating the result of it. We- allow the appeal. 
Each party will bear his own costs in this Court. 


TA, S. V. 


H 


—— ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTIOE Sapastva AIYAR AND Mr. J USTICE 
PHILLIPS. i 
Mayarkara Hlath Narayanan ~:. Petitioner* (Cir. PINT 
. Moosad Ki pd 
ro ye v. sai ya a ee 
Koori Kathil Itticherry: Amma ... ` Respondent (Petitioner). 


Criminal Procedure Code, S. 488—Application by mother for maintenance for 
her child—Decree of civil courts declaring that the child was not born to the person 
aileged to be its father—Release of right to maintenance bu the mother— Efect of. 


A Magistrate passed an order under S. 488 of the Oriminal Procedure Code, 
directing the petitioner to pay a sum of money every month for the maintenance 
of a child of which the petitioner was alleged to be the father, in spite of the fact 
that a competent Civil Court had declared that the child was not born to the peti- 
tioner and that the mother of the child who now applied for maintenance on its 
behalf, had executed a registered release deed in favour of the petitioner giving up 
the claim to maintenance for a consideration of Rs. 200. 

Held, that the Magistrate ought to have held that the prior decision of the 
Civil Court was conclusive on the question of the relationship between the child 
and the petitioner e and should have refused to pass any order for maintenance. 

Mahomed Abid Kumar Kadar v. Ludden Sahiba 3, 2 Weirs Crl. Rulings 61t; 
4 Weir Crl. Rulings 615, Ref. 





* Orl Rev. Case 298 of 1917. 30th August 1917. 
i Cri. Rev. Petition 286 of 1916. Á 
1. (1914) 16 Bom. L. R. 566. 2. (1883), L., R, 24 Oh. D. 1. 


8. (1886) I. L. R, 14 C. 276. 
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Deraji Malinga Noika v. Marati Kaveri i, Ghana Kanta Money, v. Gereli 2, Nur 
Muhammad v. Ayesha Bibi 3, referred to. : 


` Held further, that the mother having given a-Yegistered release aed i in favour 
of the, petitioner, giving up the claim for maintenance, she was not entitled to an 
order for maintenance. 


Petition under Ss. 435° and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Palghat Division in 
Mise. Case No. 125 of 1916. 

K. R. Subramania Sastri, Vakil for the Petitioner. 

Public Prosecutor on behalf of the Crown, ‘ 

` The Court made the following 

Order :—Sadasiva ` Aiyar, J,:—The petitioner in revision, 
Narayana Moosad, was at first directed by the Magistrate to pay 
Rs. 15 a month for the maintenance of the respondent's (Itticheri 
Amma’s) elder child who seems to have been born in 1914. This 
order was passed on 12-5-1916, notwithstanding the petitioner’s 
denial‘ that he kept or married the woman or that the child was 
born to him. Against that order there was a. previous revision 
petition to this court (Crl. Revision Case No. 491 of 1916), and 
the Magistrate’ 8 order was seb aside by Mr. Justice, Spencer on 
4-12-1916,,in order that the Magistrate might consider the 
circumstances of the woman's g ‘tarwadand then fix the mainteniancé, 


. Pending this Manea case before the Sub- Divisional 
Magistrate, ;the petitioner filed a suit (O. S. No. 295 of 1916) in 
the District Munsif’s Court of Tirur fora declaration that the 
plaintiff was never his wife and the child was not born to him 
and for another relief (not relevant to this case). That declaration 
was granted by the District Munsif.When the Criminal mainten- 
ance case came up again before the Sub-Divisional Magistrate the 
‘petitioner produced the judgment and decree of the District Munsif 
and requested the Magistrate to drop all further proceedings in the 
maintenance case. The Magistrate refused to do so and passed a 
fresh order ón 3-4-1917 directing the petitioner to pay the com- 
plainant, ` Itticherri Amma, asum of Rs.8 permensem for the 
maintenance of the boy, Krishnan and another sum of Rs. 7 for a 
child named Parvathi, aged 9 months, that child having been in the 
womb when the first order of the Magistrate (12-5-1916) was passed. 


1. (1907) L L.'R. 30 M. 400. 2, (1904) L L-R. 98.0, 479. 
8. (1905) I.L. R.A: 488. 
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The learned Magistrate affirms his finding that the complain- 


ant was kept by the petitioner and the first child was born to 
him, Andone of his reasons is that the petitioner made an 
attempt to compromise the complainant’s claim and obtained a 
release deed, Exhibit I, from her for a consideration of Rs. 200. 
Though the petition No. 20 of 1916 (which seems to have been 
numbered after the remand as 125/1916) prayed for allowance 
for the maintenance of the elder child alone, the Magistrate, as I 
said before, has given her Rs. 7 for the maintenance of the 
younger child born about July 1916. In the. evidence of the 
complainant taken again on the 30th January 1917, the complain- 
ant says “ The second delivery was after the former case. I claim 
maintenance for the second child. Accused is the father. It is 
a female child. ” She admits in her evidence that she executed the 
release deed, Exhibit I, because he threatened steps against her 
civilly and that she also got a promissory note for Rs. 150, Exhibit 
A from the petitioner. Then she says “If this court passes an 
order of maintenance, Ido not want the pro-note”. There is 
nothing to show the rate at which she claimed maintenance for 
the second child or that the petitioner was called upon to show 
cause why he should not pay maintenance for the sécond child or 
to state what, according to him, would be.a reasonable rate of 
maintenance. The learned Sub-Divisional Magistrate has ordered 
the Rs. 15 which he had in his first order, allowed for the 
maintenance of the eldest child to be now treated as the main- 
tenance rate for both children dividing it into 8 and 7. As to 
why the learned Sub-divisional Magistrate refused to accept the 
District Munsif’s decree declaring that the complainant was not 
the petitioner’s wife nor was the child born to him, the Magis- 
trate makes the following observations: “At the risk of pro- 
nouncing an obiter dictum I cannot help remarking that the 
possibility of such thing happening ” (namely, a Civil Court 
declaring the petitioner not to be ‘the father of the child and 
granting him damages for bringing a false complaint and the 
petitioner inducing the High Court to order the Sub-Divisional 
Magistrate to retry the case) “ does not-conduce to the dignity’ of 
justice either Civil or Criminal some means of co-ordination 
should exist. In this case the procedure of this court by com- 
parison with that of the Civil Court is certainly not summary. 
I understand that the Munsif is now engaged in revising his own 
61 
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order.” .I might here add that the learned Sub-Divisional. ' Magis- 
trate himslf has revised his former order because he says in 
paragraph 7 of the present order “ The gum of Rs. 15 is, perhaps 
rather excessive for one child,” . I understand that the District. 
Munsif dismissed the review petition put in by the complainant. 
in the civil case. 


As regards the comparison indulged i in by the learned Sub: 
Divisional Magistrate between the procedure of his court and’ 
the procedure of the District Munsif’s. Court, it seems to me not 
relevant and I may perhaps be permitted to state that the manner 
in which the Sub-Divisional Magistrate has on the bare state- 
ment of the complainant in the witness-box in January 1917 
allowed her a sum of Rs. 7 for the maintenance .of the second 
child whose maintenance was not the subject of the. complaint 
shows that his procedure is rather summary. The learned 
Magistrate is quite right in saying that some means of. co-ordi-~ 
nation should exist between the Civil and Criminal: Courts. I 
think that such means of co- -ordination has been laid down by. 
competent authorities long ago. In Mahomed Abid Ali Kumar 
Kadar v. Ludden Sahiba 1 decided by Mr. Justice Prinsep (à 
yery learned , ‘Civilian Judge of High authority in criminal, 
matters) and Mr. Justice Beverley, Which. was argued by: 
Mr. Amir Ali for the lady, Aho | claimed. ‘maintenance, the learned; 
Judge states as follows ;— = “ Haying found” (in the- civil 
litigation) « that ‘the -relationship of husband and wife no 
longer exists between the parties, if remains for us to 
consider the effect of our finding on the proceedings before the 
Magistrate. The plaintiff asks for an injunction to restrain the 
Magistrate from enforcing the order for maintenance. We are of 

opinion that we cannot. pass such an order. . The plaintiff will be: 
at liberty to satisfy the Magistrate that, by an order of this court: 
in its civil jurisdiction, it has keen declared that no relationship, 
exists between him and the defendant and he can ask.the Magis-. 
trate on the authority ‘of the cases of Abdur Rahiman v. Sakhina: 2, 
and In re Abdul Ali ITsumailji and Husenbi 3 to abstain from giving, 
any further effect to his order for maintenance.” In ‘2 Wier 614, 
the Magistrate passed on order for maintenance and then a suit, 

was brought and the District Mursi? 8 court. cancelled the order. 





1, (1886) I. D, R. 140.906. + 9 (879) L D. R. 5 0.568, + ` 
E 3, (1883) I-E. R. T.B. 180, - : 
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of the Magistrate. The learned Judges say “it is obvious that 
the District Münsif had no jurisdiction to entertain è a suit for such 
a purpose. The decree ca ‘only enure as a decree inter partes 
deter mining the right of ‘thé parties inter se, but not directly 
affecting the order of the Magistrate which | the High Court 
alone are empowered to set aside. What the District Munsif 
decided was “that the woman had been living apart from the 
` husband for more than 12 years. It is not decided that she did 
so voluntarily, nor is it found that she has been living an unchaste 
life or has done anything to dissentitle her to maintenance. If 
it had been so decided, the’ Magistrate who passed the original 
order would have been bound in the interests of justice to take 
the judgment into consideration before passing a fresh order" to 
enforce the former order, because such a decision would, as 
between the parties, be strong if not conclusive evidence of what 
it decided.” In this decision of September 1877, the question 
was not finally decided as it was unnecessary to decide it for the 
purposes of that case. ` Then we come to.the case noted in the 
very next page 615 which was decided by Wilkinson and Shephard, 
JJ., in August 1889. I shall quote the whole of the judgment 
as’ this has always been considered as laying down“thé’law in 
Madras : “ By the decree made by the District Munsif of Palghat 
ih “February 1889, th laintiff Veeran is declared not to be liable 
to pay separate maintefance to his “wife. The orders for such 
maintenance previously made by the Head Assistant Magistrate 


did not take away the jurisdiction of the Civil Courts to make the ` 


declaration, under S. 42 of the-Specific Relief Act. The .Munsif’s 
decree being final, itis binding upon the parties to it and the 
husband is entitled to insist that the Magistrate does not enforce 
the order of maintenance, which assumed ‘that the obligation 
negatived by the decree existed. Tt is not open to the Magistrate 
to ignore a final decree on the ground that it rests on reasons 
which do not appear to him satisfactory, the jurisdiction vesting 
in him under S. 488 of the Criminal Procedu re Code being auxiliary 
“to that of the Civil Courts. The order of the Magistrate must be 
cancelled on the ground that there was no sufficient. reason for 
the wife to refuse to live with the husband and that the 


decision of the District Munsif is conclusive on that point. 


This will not, however, preclude the interference of the Magistrate; 
if there should arise any frésh causes for'such interference.” I shal) 
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now consider the case of Deraje Malinga Naika v. Marati 
Kaveri 1, decided by Sir Arnold White, C. J., and Mr. Justice 
Miller, The cases Veeran v. Ayyammah 3, and Mahomed Abid Ali 
Kumar Kadar v. Ludden Sahiba 8, are referred to, approved and 
followed. It distinguishes the case of Subhudra v. Basdeo Dubé +$. 
In Syed Saib v. Meeran Bee b, Munro and Abdur Rahim, JJ., 
held that “ the Magistrate is bound to abstain from. enforcing: his 
previous order for maintenance when it is once established that . 
the relationship of husband and wife ceased to exist since the date 
of the order.” In Ghana Kanta Mohanta v. Gereh 6 it was 
held in the converse case that the Magistrate’s finding against the 
sonship of a person for whom maintenance was claimed by the 
mother was not a bar to a suit in the civil court to establish the 
sonship and to recover-maintenance. (See also Trinayant Dasee v. 
Srichandan Bhuiya 7). In Nur Muhammad v. Ayesha Bibi °, Mr. 
Justice Aikman following In re. Bulakidas 9, says that “a decree 


-of a civil court for restitution of conjugal rights passed after an 


order of maintenance in favour of the wife superseded the main- 
tenance order and ought to be cancelled and we accordingly cancel 
it. I am therefore clear that the learned Magistrate ought to 


- have, in the’ language of the case in 2 Weir 615, held that’ the 


decision'of the District Munsif is conclusive on the question of 
relationship as declared by that decree and should have refused to 
pass any order for maintenarite. His order is therefore cancelled 
in the exercise of the powers of this Coirt under S. 439 of the 
Criminal Procedure Code. I might add that the woman having 
given a registered release deed Exhibit I and obtained the promis- 
sory note Exhibit A and her evidence clearly showing that she 


‘refused to be bound by the agreement only, because she expected 


an order from the Magistrate more favourable than she got under 

the release, (she was not willing to give up her claim under the 

promissory ‘note unless she got maintenance order from the 

Magistrate), the learned Magistrate ought to have dismissed her > 
petition on that ground. (See also Veeramma v. Narayya 10,) 


Phillips, J.:—On the ground that the Joint Magistrate has 
failed to consider the effect of the agreement between the parties 


1. (1907) I. L. R. 80 M. 400 2 (1889) 2 Weir 615 

8. (1886) I. L. R. 14 0° 276, £. (1895) I. L. R. 18 A. 29. 

5. (1909) 20 M. D. J. 14. 6. (1904) I. L. R. 82 0, 479 
7, (1912) 151. O. 608. 8. (1905) I. L. R. 27 A £88 

9. (1898) I. L. R. 23 B. 484. 10, (1883) I. D. R. 6 M. 988. 


A 
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evidenced by Exhibits A and I (vide Subuddhi y. Jamuna Bat. 

2 Weir’s Cz]. Rulings 631) and on the ground that. the Magis- 
trate’s order was passedt after the decree of the District Munsif 
I agree in the order proposed. .The suit in which the District 
Munsif’s decree was passed was filed after the original main- 
tenance order had ‘been passed and the District Munsif was 
clearly wrong in awarding. damages to petitioner against res- 
_pondent on the ground that the latter had obtained a main- 
tenance order from the Magistrate for it has been repeatedly 
held that a Civil Court cannot pass a decree interfering with 
‘a prior maintenance order by way of injunction or other similar 


` order (Deraji Malinga Naika v. Marati Kaveri 1, Maho- 


med, Abid Ali Kumar Kadar v, Ludden Sahiba a .). The 
District Munsif’s decree had the. effect of nullifying the prior 
-magisterial order, and Iam not prepared to hold on the very 
limited arguments in this case that a party can get a magisterial 
order for maintenance set aside by a civil court when there has been 
no change of relationship between the parties, between the date of 
the order and the date of suit. (Vide Subhudra v. Basdeo Dube 8.) 
In the other cases such as Mahomed Abid Ali Kumar Kadar v. 
. Ludden Sahiba 2,and Abdur Rahman v. Sakhina «and In re 
-Abdul Ali -Ismailji 5 the relationship between the parties had 
o:altered ; and in Nur Mahomed v., Ayesha Bibi 6, the , civil decree 
& was a consent: decreegyhich provided for the a ANA an and in 
.no’decided.case to which I have, been referred has a maintenance 
| order been allowed to be set aside by a decree based upon the same 
facts and material as the magisterial order. 
A.V. V, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: Mr. JUSTICE ABDUR RAHIM AND Mx. JUSTION 
SRINIVASA AIYANGAR, Kn MG 
Panchapagesa Odayar and another ... Appellants* (Defendants) 


v. 
_ Kanaka Ammal and another ... Respondents (Plaintiffs). 


Hindu Law—Maintenance—Permanent concubine —Right to maintenance from ` 


the family properly of deceased paramour—LIllegitimate son. 





“A. S. No. 121 of 1916. 8th January 1917. 
1. (1907) I. L. R. 80 M. 401. 2, (1886) LL. R. 140. 276. 
8.- (1895) I. L. R. 18 A 29. 4. (1879) I. L. R. 5 C. 658. 


6;.. (1888) I. L. R. T B. 180., _.,8. (1905) I. D: R, 27A; 483. 
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10. 
Eathil 
Itticherry 
“Amma. 


Phillips, J. 


À Panchapa- 
gesa 
| Odaya? 


Kanaka 
, Ammal. 


: 456 THE MADRAs LAW JOURNAL REPORTS. ([VOL. KKKIH 


: An illegitimate son of a deceased Hindu, born of: his permanently kept conau- 
bine, has a right of maintenance againat the family property of which his putative 
father was a co-parcener. Similarly, a permanently kept conoubine of a deceased 
Hindu has a right to be maintained from the family property of which her BES 
mour was a co? parcener. 


Authorities on the subject raviewad. i 
Appeal against the decree of the court of the Subordinate 
Judge of Kumbakonum in O. S. No. 85 of 1914. : 
` T. Rangachariar for the Appellants. 
T. R. Venkatarama Sastriar with S.T. Srinivasagopalachari 
for the Respondents. 
The Court delivered the following 


Judgment :—The 1st appellant, the 1st defendant i in the ant 
is an undivided brother of one Venkataramana Oodayan who died 
in October 1908 and the 1st respondent, the 1st plaintiff claims to 
be the permanent concubine of Venkataramana Oodayan and -the 
2nd respondent (the 2nd plaintiff) is a child by the Ist plaintiff and 


` claims to be the illegitimate son of Venkataramana Oodayan. The 


suit was .one for maintenance. The Subordinate Judge has given 
a decree awarding as maintenance Rs. 20 a month.to the Ast 
plaintiff for life and Rs. 20 a month to the 2nd plaintiff... till he, 
attains majority. Mr. T. Rangachariar appearing on behalf of the, 
appellants has contended that it is not proved that the 1st plain- 


- tiff was. the permanent concubine of Venkat ramana Or: that” the, 


2nd plaintiff was his.son. [Their Lordships then discuss the 
evidence.] „ * * * x 


We therefore agree in the penned of the ‘Subordinate. 
Judge that the Ist plaintiff was in the exclusive. keeping of 
Venkataramana until his death and that the 2nd plaintiff: is his 
son. We ought to observe however that in dealing with the: 
evidence of a witness for the defence, the Subordinate Judge has. 
thought fit in his judgment, paragraph-15 to make certain obser- 
vations regarding the witness, of an entirely personal - character 
which must be characterized as wholly improper. - Such remarks: 
are not fit to be made by any judicial officer and this must be: 


„pointed out to the Subordinate Judge, 


On the question of law that arose in the suit, Mr. Ranga- 


| chariar had to admit vhat so far as the 2nd plaintiff's right to main- 


tenance i is concerned, all the authorities are against him the latest on 
the point being Subramania Mudali v. Valu following a number 


1. (1910) 1. L. R. 84. 68. ag TATA 
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cf.earlier decisions on the subject. ‘But he has strenuously argued 
before us that a concubine is not entitled under the Hindu law to 
maintenance as against the family property of the person keeping 
her. But it would seem that all the authorities on this 
question are opposed to Mr, : Rangachariar’s contention. We 
have a series of decisions of the Bombay High Court—Khemkor v. 
Umiashanker 1, Vrandavandas Ramdas v. Yamuna Bai 2, 
Yashvantrav v. Kashibai 8, Ningareddi v. Lakshmawa 4—all of 
which recognise the right of a permanent concubine to maintenance’ 
from the estate of her deceased paramour. There is one reported 
case of this. Court also which recognised a similar right, Rama- 
narasu Vv. Buchamma 5, In this last case, the question for decision 
was whether a concubine who is kept by a Hindu hasa right of 
maintenance against him during his life time. That claini was 
negatived but it was assumed as indisputable that if till his death, 
the woman was in his keeping, she would be entitled on his death 
‘to maintenance as against his property. The original authorities 
which are referred to in these judgments support this view. But 
it is argued on behalf of the appellants that although a concubine 
with whom the relations were of a permanent character is enti- 


tled on the death of her deceased paramour to maintenance from ` 


his estate, that right does not extend as against the farhily pro- 
perty of which her patamour was a co-parcener. But we.do not 
think ‘that this distindfién is sound,” At any’ rate in one Bombay 


- ft deh, 3 7 a 
case, Vrandavandas' Rimdass v. Yamuna Bat 2, maintenance was- 


allowed as against the undivided nephews of the person who kept 
the woman. In Yashvantrav v. Kashibai 8, which was a deci- 
sion of Sir Charles Sargant, C. J., and Nanabhai Haridass, J., 
‘it. is held that the word “woman”.-in the text had been 
interpreted by commentators and judicial authorities to include 
a ‘concubine’. In the text of Mitakshara, Chap. II,.Sec. 1, 
the relevant placita bearing on the point are 7, 27 and 28. In 


placitum 7, the right of a widow to maintenance as against. 


her husband’s brother who takes the property is established. 
The word used in that placitum is ‘stri’. But in placitum 
28 itis expressly stated that in the text of Narada which is 
quoted in placitum 7, the word .stre includes “concubine”. 


1. (1878) 10 Bom. H. O. R. 381. 2 (1875) 12 Bom. H.G. R. 229 at 281, 
8, (1887)LI. L. R. 12 B. 26. 4, (1901) I. L. R. 26 B. 168, 


5. (1899) I. L. R. 28 M. 288=10 M. L.J. 2. 
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Mr. Rangachariar however suggests that as placita 27 and 28 deal 
with the case of escheat to the Crown in default of heirs ‘toa 
deceased Hindu, we must read the explanation of Narada’s 
text as given in placitum 28 as being confined to those 
cases alone. But there seems to be no sufficient reason why we 
should put that restrictive interpretation. At any rate all the 
authoritative writers of text books on Hindu Law have understood 
the text of Mitakshara as interpreted by the Bombay High Court. 
See Strange’s Hindu Law, Vol. 2, 174, I, West and Buhler 92, 93 
and Mayne’s Hindu Law 620. There seems to be no reason 
therefore fzr accepting a view which is contrary to all judicial- 
authorities and the text writers, 


The appeal must therefore be dismissed with costs. 
The memorandum of objections raised a question as to the 


“amount of maintenance. The property belonging to the family is 


very large and valuable yielding an come of about Rs. 40,000 a 
year. Venkataramana left two widows and the other co-parcener l 
is'the 1st appellant. The Subordinate Judge has allowed Rs. 20 | 
a month to the son for maintenance till he attains majority. He 
will attain majority in about a year’s time. But the first plain- 
tiff has to maintain not only herself but two young daughters aged 
about 7 and 9 years and it seems to us that Rs. 20 is hardly 
adequate provision for her. Having regard to the value of the family: 
property, we think we will be justified in increasing the allowance’ 
in her case to Rs. 40 a month. We may mention that the daugh- 
ters are not parties to the suit and we do not decide any question 
as to their right of maintenance if they have any against the estate 
in the hands of the 1st’ defendant. The respondents are entitled’. 
to proportionate costs of the memorandum of objections both here’ 
and in the lower Court, The Ist plaintiff is entitled to recover 
arrears of maintenance at Rs, 40 a month. -: 


AVL. 


4 
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ÍN THE- HIGH COURT OF J UDICATURE AT MADRAS. 
PRESENT :—MR. J USTICE ÅYLING AND Mr. "JUSTICE NAPIER. 


IREE aes 
Anantanarayana Iyen i Jii Appellant * (2nd Plaintiff. ) 
2. ; 
Khozhikote Patinhare Kovilakath Respondents ( Supplemental 
Thiruveerarayan alias Tham pan Respondent and Defen- 


Thamburan styled the present dants 5 and 1 to 4.) 
_ Edathrapad ‘Ath Rajah of Cali- 
cut and others, 


Malar Law ~Stanam—Melcharat by stani when binding on successor. 


A melcbarat for 12 years granted bya Staniis prima facie ‘binding on his 
successor, but it may be avoided on proof that it was not granted in the ordinary 
courge of business, or that a proper and reasonable rent was not reserved. 


Cases on the subject considered. 


Second‘ appeals against the decrees of the Court of the | 


Subordinate Judge of South Malabar at Palghat in A. S. Nos. 455 
to 457.0of 1915, preferred against the decrees of the Court of the 
District Munsif of Alattir: in O. S. Nos. 447, “449 and 448 of 

1914. 


for Appellant. ` e Gss 

A. S. Venku Atyar and P. ve Paramaswara ae sor 
Réspondents. _ 1t . 

The Court délivated the tang | 

Judgments : :— Napier, J.—This isa suit by a melcharatdar 
from the Stani the 4th Rajah of Calicut to recover from ‘certain 


persons in possession of land under Verampatum lease, the prot 


perties demised in the melcharath. The melcharatdar is the 2nd 
plaintiff the demisor’ being the Ist plaintiff. The 5th defendant 
in the suit is a person to whom a melcharat had been granted by 
the predecessor of the 1st plaintiff with respect to the same pro- 
perties and the plaintiffs claim that that demise was bad and not 
binding on the present 1st plaintiff as having been - given without 
any consideration and for the-purpose of depriving the lst plain- 
tiff of his lawful income and not for the purpose of the: stani. 
This question was made the subject’ of the 7th issue, namely, 
“ whether the lease relied on by the 5th defendant’ is valid and 
binding on the’ plaintiff.” We have already held in S. A. 
Nos. 581, 582 and 608 of 1916-that the ‘property was held by 
* S, A, Nos, 1044 to 1046 of 1916, Tth March 1917, 
62 


K. R.. Subramania pani and K. P. Mamake Aiyar 
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yana Iyon 


v, 
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Kovilakath 
Thiruyeera. 
Tayan, 


Napier, J. 
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the defendants in ‘posession on a a lease and that they 
were therefore liable to surrender it. But the question we have 
to decide in this case is whether the prior melcharath granted to 
the 5th defendant is valid because, if so, the present 2nd plaintiff 


- has no title on which he can sue. The matter was considered 


carefully by the District Munsif who held thu the ` first 
melcharath was good.- But it has bee pointed out to us that the 
lower Appellate Court has'not given an finding on this issue No. 7, 
having overlooked the necessity for it as the Court dealt with these 
cases and the prior cases S. A. Nos. 581 to 582 and ae of 1916 
in the same judgment. 


The-point urged by Mr. Subramania Sastri is really a point 
of law although it has to be applied to the facts of this case and as 
we have those facts before us and as they are not really in dispute, 
we propose to act under S. 103 of the Code of Civil Procedure and 
determine this issue ourselves. The argument put forward by Mr. 
Subramania Sastri is that anything . beyond a lease for a single 
year by a stani if voidable unless it has been shown to have been 


. for the necessity of the stani. And he has invited our attention to a 


long series of cases beginning with two of the Sudder Adawlat Court. ` 
Those two cases are quoted in Moore’s Malabar Law p. 353 
the subject being dealt with by the learned author from p. 348, 
We do not think that those two cases really lay down anything i in 


‘the way of a general proposition. They seem to me to have been 
decided on the facts of each case and are cases where a Zamorin 


practically on his deat-bed and a Rajah of Palghat who had just 


„suffered from a paralytic stroke endeavoured to defraud the person 
-who would come into possession of the estate in a few months of 
the whole of what he might legitimately expect to get from the 
‘property. Great reliance has naturally been placed by Mr. Subra- 
. mania Sastri on the decision of the Privy Council in Venkateswar a 


Iyan v. Shekari Varma 1 but I do not think that their Lordships 
intended to lay down that every - lease, for however short a term, 
must be governed by the same rules as they applied in that case. 
That , was a perpetual lease of stanom lands by a Rajah, and 


. their Lordships say with regard to that, “ The stanomdar 


represents the corpus of his stanom much in the same Way as a 
Hindu widow represents the estates which have devolved upon her 
and he may alienate the ‘property. for the benefit or proper expenses 

a a ee 


1. (1881) 1 L. R, 8M. 854, 


i 
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of the stanom.” Now I think it is clear that in using this language 
their Lordships were referring to alienations by sale and mort- 
` gage by a Hindu widow in circumstances which have been held to 
be binding on the reversioners, and I do not think that they had 
. in their minds in the very slightest the granting of a lease for the 
purpose of the cultivation of the stanom property. Even this pro- 
position has been held in a later case not to be of universal applica- 
tion, for it was decided in Mana Vikraman v. Sundram Pattar 1 
that the granting of a perpetual lease is not necessarily bad if it is 
for the benefit of the stanom and on the facis the court held that 
the approval of 8 stanis was sufficient to show benefit. Ina later 
case dealing with a perpetual lease, Mullath Tarwad Karnavan 
and Manager Katungi Velloti and others v. Mullath Unni Nambi 
alias Kunhunni Velloti 2, it was laid down that such a lease is 
presumably beyond the powers of a stani ag it amounts to an 
alienation. Now, I do not think that we have to apply the 
principles governing these cases at all. It seems to me that in 
dealing with a lease for 12 years we have.to consider the matter 


from a different standpoint. The property has not been ‘alie- ` 
nated’ in the broad sense of the word. It remains. for the 


benefit of the stanom and some rent ig coming in and in zcourse 
of time the lease will come to an end, and the new stani get the 
benefit of the renewal, The tests.to be applied- to such a case 
have been considered in two very recent cases—S..A. No. 1874 
and 1875 of 1914 and S. A. No. 1449 of 1912. The first of these 
was a judgment of this Bench and the second a judgment of 
Sadasiva Aiyar, and Bakewell, JJ. I prefer , to take the latter 
judgment especially in view of the admittedly close acquaintance 
which one of those learned Judges has with Malabar customs and 
conditions. It was the grant of a melcharat for 12 years. The 
learned Judges say as follows .—“ The question is whether the 
previous stani in granting the melcharth to the plaintiff reserved a 


reasonable rent for the 12 years period, she having only a life. 


interest in the income, and her successor not being bound 
by a melcharth which was not granted in the ordinary 
course of business or which did not reserve the proper and 
usual rent obtainable on renewal.” This of course isan en- 
tirely different test to that which had been applied to cases of 
perpetual leases, and in my opinion it is one- which we cin very 


1. (1881) I. L. R. 4 Mad, 118, 2. (1895)6 M. G. J 213. 
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usefully adopt. Applying this test Mr. Subramunia Sastri urges 
that on the facts it is destructive. He points out that these pro- 
perties were previously granted to the defendan's in possession on’ 
Verumpattom tenure, that is, a lease for a year. And he also 
points out that the properties have been consolidated into one 
melcharth which has been granted by thes tani to his own nephew. 
Giving all weight to these considerations, I do not think that these 
facts are sufficient to bring the case within the mischief of the 
doctrine laid down, especially as I am inclined to think that in the 
view of the learned Judges who decided that case ‘it rests on the 
person who seeks to have the: melcharth declared void to show that 
it is not.of a reasonable nature and not granted in the ordinary 
course of the business. Although it is true that these properties 
were granted on Verumpattom lease, namely a lease for one year, 
the fact remains that between the year 1870 and the year 1913 
there had only been four leases granted. The first was in 1870 
and was renewed in 1881. It was renewed in 1888 and again 


. in 1902, and the property was held under the last lease up to the 
` date of this melcharth, which is 1912. So that, as a matter of fact 


‘the same tenant held these properties for periods between 7 and 
14 years on the nominal lease for one year, Then as to the 


question of consolidation, it appears that it is only the last Verum- 


pattom lease that has been split up into three for the previous 
leases were. consolidated and the only reason why: three different 


leases were granted in 1902 was because the holders of the lease 


‘had made a partition and the parties desired to have a lease of the 
“ property held by each in his own name. So I do not think any 


importance can be attached tothe consolidation. The District 


,Munsif has expressed his opinion that consolidation may be very 


good business and also that it may be a benefit to the stanom to get a 
solvent tenant to take the property ona lease instead of -having the 


_trouble of yearly lease with the possible insolvency of any lessee at 


any time. JJ think there is a great deal of force in this contention 


‘and unless it was demonstrated by evidence that the grant of a 
_12 year lease of this character was sò unusual as evidently not to 


be in the ordinary course of the business, I should not be prepard 


“to hold that was so, On the whole, I have come to the conclu- 


sion that there is nothing in this melcharth which offends against 
the test applied in the judgment of this court in S.A, No. 1449 of 
1912, the reasoning of which I adopt, 


J 
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The result will be that this issue is found against the plain- 
tiff and the. suits will, have .to be dismissed with costs of the 
tenants (respondents) one set and 2nd respondent one set. 

Ayling, J. :—I agree. S 

A. V. V... < 2 , 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


\ 
“PRESENT :—Mr. JUSTICE SADASIVA AIYAR AND MR, JUSTICES 
SPENCER. 4 


Puthiyapandikasalayil Se Appellant * (Plaintiff.) 
Abdulla Koya ‘ 
v. 
Kallumpurath Kanaran (dead) ... Respondents ( Defendants 
and others and L. Rs. of 1st defen- 
< l dant). 


Limitation Act—Art. 86—Decree in suit for ejectment of tenant in Malabar— 
Suit by holder of, for compensation for damage done by judgment-dedtor to property 
decreed subsequent to decree—Limitation—Deduction of time spent in prosecuting 
execution proceedings to obtain same relief —Limitation 46t— 85: 14—Applicability 
— Malabar compensation for Tenants Improvements Act—8s. 6, 6—Intention of 
. Legislature—Court executing decree in suit for ejectment of Malabar tenant—Jurise 


diction to award compensation for damage done by judgment-debtor to suit property 


subsequent to decree —Estoppel—Inconsistent! pleadings’ in successive proceedings— ` 


applicability of doctrine to pleas based on abstract question of procedure law—Scope 
of. = , | i 
Under Ss. 6 and 6 of the Malabar Compensation for Tenants Improvements 
Aot the Court executing the decree in a suit brought for ejectment of a tenant in 
Malabar has jurisdiction to entertain an application to award compensation to the 
deores-holder for damages done to his property after. the. passing of the decree, 
Heid, therefore, in ‘a suit brought by such a decree-holder against his judgment- 
debtors to recover compensation for damages done by them between the date of the 
decree and that of the decree-holder’s entry upon the property decreed, that the 
plaintiff was not entitled under 3. 14 of the.Limitation Act, to a deduction of the 
time spent by him in prosecuting execution proceedings to obtain the same relief, 
notwithstanding that the exeouting court held that it had no jurisdiction to grant 
that relief. 
Per Spencer, J.:—By enacting Ss. band 6 of the Malabar compensation for 
Tenants Improvements Act, the legislature clearly intended that there should be 
_ complete and final settlement between the lessor or mortgagor and his lessee or, 
mortgagee of all that is due from the former.-to the latter and from the latter to 
' the former up to the date when the transfer of possession takes place and that the 
subsequent re-opening of accounts between patties whose legal relationship has 
| ceased-should ba avoided. 
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The words“ any sum of money acoruing due for rent or otherwise in respect 
of the tenancy ” in S. 6 of the Act are wide.enough to include damages for injury 
done by the tenants to his mortgagor’s or lessor’s property, even though the money 
may not strictly be said to acorue due until the value of the damages has been 
ascertained. 


t 


Per Sadasivaiyar, J.:—Quaere whether the doctrine that a, party ought not 
to be allowed to " blow hat and cold ” in, pleadings in two successive proceedings 
involving the same quastion of rights can be availed of as regards pleas based on‘a 
pure abstract question of procedure law. 


Jagannadha Rao v. Kurmayya 1, Manpal v. Sahib Ram 2, referred to 5 


Quere ;—Whether even assuming that the doctrine can be availed of in sugh 
cases its effect is to entitle the party taking the first or infructuous proceeding to 
a deduction of the time taken therein for the purposes of calculating the limita- 
tion period’ for the second proceeding. 


Second appeal against the decree of the Court of the Subordi- 
nate Judge of North Malabar in A. S. Nos. 458 and 451 of 1912 
preferred against the decree of the Court of the District Munsif of 
Quilandy in O. §. No, 849 of 1911. 


K. Govinda Marar for Appellant. 

C. V. Anantha Krishna Aiyar for Respondent. 

The Court delivered the following ` 

Judgments :—Spencer, J.—The plaintiff sued in O. S. No. 150 


- of 1906 for redemption and possession of two items of property.. ‘He 


obtained a decree on Marchr9th; 1907 and wag,put, into possession of 
the property on December 5th, 1908. He brought the suit on June 
25th, 1911 to recover compensation for damages done by, the | 
defendants both prior to the decree in O. S. No. 150 of 1906 and 
between the decree and his entry upon the land. 


Under Article 36 of the Indian Limitation Act he had two 
years from the date when the alleged damage was caused to insti- 
tute hig suit, and he is now out of time unless he is allowed under 
S. 14 to deduct the time between November 6th, 1903 and June 
22nd, 1910 spent in prosecuting execution proceedings to obtain 
the: same relief. 


As regards the damages caused before the passing of the 


` aforesaid decree, the lower courts were clearly right in refusing to 
. let the plaintiff take advantage of the previous execution proceedings 


for extending the time under S. 14, for the reason that in those 
proceedings the plaintiff did not ask to be compensated for loss 











1. (1907) 17 M. D. J. 314, - 3. (1905) L L. R. 27 A. 544. 
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sustained before the decree but expressly reserved his right A 
make that the subject of a separate application. 


As regards the dia on account of damages alleged to have 
been caused after the decree and before possession was delivered 
to the plaintiff, the District Munsif in the execution proceedings 
refused to award compensation under this head as he did not 
believe the plaintiff’s allegations to be true. In appeal the Subor- 
dinate Judge did not pronounce on the merits of this claim, and 
he held that the plaintiff's proper remedy was to proceed not by 
way of execution but by a regular suit and dismissed the appeal. 
The plaintiff did not appeal against that order and we are not now 
sitting in an appeal upon it so as to ‘be in a position to decide 
whether the plaintiff should have been given the relief sought by 
him in the Subordinate Judge’s Court. We have only to see 
whether those proceedings were prosecuted in good faith in a 
court which from defect of jurisdiction or other cause of like nature 
was unable to entertain it. 


Now 8. 6 of the Malabar Compensation for Tenants Improve- 
ments Act declares that ina suit brought for ejectment of a tenant 
in Malabar the Court executing the decree shall determine the 
amount due for compensation for improvements made subsequent 
to the date of valuation adopted in the decree “as well as any sum 
“of money accruing due to the plaintiff subsequent to the said date 
‘for rent or otherwisé*in respect of the tenancy” and the court 
shall vary the decree accordingly. Under S. 5, the tenant to whom 
the compensation is due continues to hold as a tenant until he is 
ejected. I think the intention of the legislature is clear enough. 
Tt was intended that there should be complete and final settlement 
between the lessor, or mortgagor and his lessee or mortgagee of all 


that is due from the former to the latter and from the latter tothe ~- 


former up to the date when the transfer of possession takes place 
and that the subsequent re-opening of accounts between parties 
whose legal relationship has ceased should be avoided. 
I also think that the words “any sum of money accruing due 
„for rent or otherwise in respect of the tenancy” are wide enough 
t to include damages for injury done by the tenant to his mortgagor’s 
òr lessor’s property, even though the money may not strictly be 
said to accrue due until the value of the damage has been ascer- 
tained. The 4th clause of this section makes such matters to be 
-questions falling under 8. 47 of the Code of Civil Procedure. In 
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this view I consider that the executing court was not incompetent 
to entertain the application to award compensation to the decree- 
holder for damages done to his property-atter the passing of the 
decree, and therefore.that S. 14 of the Limitation Act does not 
operate in this case to extend the time. The suit is barred. The 
second appeal should be dismissed with costs. 


Sadasiva Anwar J.—I agree. I wish. toadd, however, afew 
words on a question which though not raised in the Lower Courts 
or in the grounds of the memorandum of Second Appeal, was 
argued before us. i 

Mr. Govinda Marar, Vakil ‘for the appellant, argued (1) 
that the Subordinate Judge having in Exhibit P. (the decision 
passed in appeal from the order in E. P. No. 851 of 1908) 
decided that the question of compensation for damages due to the 
plaintiff both prior to and after the decreein O. S. No. 150 of 
1906, could not be considered in execution proceedings, the defen- 
dants are estopped from contending in this suit that the executing 
court was not incompetent to consider that question and (2) that, 
so being estopped, the time taken in that incompetent court must 
be deducted under S. 14 of the Limitation Act at least as regards 
the relief of compensation for acts done subsequent " the said 
decree. 


As regards the first,.it has been no.doubt, held in- Mallika 


‘Dast v. Makham Lal 1, Ramgati Mohurer' v. Pran Hari Seal 2 


and Sasht Bhusan Mandal v. Rat Sabak Mandal 3 that a party 
cannot, as a rule, be allowed to “ blow hot and cold ” in pleadings 
in two successive proceedings involving the same question 
of rights and if by setting up a particular defence, he has 
induced the court to decide against his adversary in the first 
proceeding, he cannot in a subsequent proceeding based on his 
own contention im the former proceeding be allowed to go 
against that contention. But it is doubtful whether this doctrine 
can be availed of as regards pleas based on abstract questions of 
law. Decisions on abstract questions of law are not res judicata 
between the same parties and if a party can be allowed to “ blow 
hot and cold ” (as it is called) on abstract questions of law, I do not 

see why he should not argue against his own contention on a 
pure abstract question of procedure law in order to defeat his 


1, (1905) 90. I. J. 889. a: (1905) 8 0. L. J. 201, 
8. (1914) 24 I, O. 181. 
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adversary who, instead of appealing against the wrong decision of the 
court in the former proceeding on a question of procedure, insti- 
tuted the fresh proceeding, accepting the former erroneous decision 
as correct. However, there are cases (see Jagannada Rao v. 
Kurmayya 1, Manpal v. Sahib Ram 2, wh:ch hold that even legal 
contentions as to procedure ought not to be varied in a subsequent 
‘proceeding relating to the same matter. Assuming then that a 
party ought not to be allowed to raise inconsistent contentions as 
to procedure in successive proceedings, provided that the relief 
sought by the other party was substantially the same in the prior 
and the subsequent proceedings, there is nothing in Exhibit P to 
show that it was on the plea of the defendants that the Subor- 
dinate Judge decided against the plaintiff on the question of law 
whether tbe executing Court was or was not competent to go into 
the question of damages for waste. The first contention there- 
fore fails. i 


As the first contention has failed, it is unnecessary to express 
a final opinion on the Znd contention. I shall, therefore, merely 
notice the arguments contra thereon. The cases quoted already 
only allow the plaintiff in the subsequent proceeding to adopt as 
correct the contention which was put forward by :the opposite 


| party and which was accepted by the court soas to prevent tbe 


opposite party from arguing against his swn previous contention. 
But they do not deal directy with the question whether the time 
taken in the first or infructuous or unsuscessful proceeding could 
be deducted for the purposes of calculating the limitation ‘period 
for the second proceeding and whether the opposite party is 
estopped also from contending even in arguing this question of 
limitation that the first proceeding was ic a competent court, the 
question of the court’s competency being only a subsidiary ques- 
tion of law which has to be considered foz arriving at a decision 
on the main question of limitation. It is, however, as I said before, 
unnecessary to express a final opinion on this matter. 


A. S. V. 





1. (1907) 17 M. L. J. 314. 2. (1905) I. L. R. 97 All. 544. 
; 63 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SPENCER AND MR. JUSTIOH 
. ri SESHAGIRI AIYAR, : f i 


Ganesa Seturam, minor by guar- ..... Appellant * (8th defen- 
dian and mother Velliammai dant). 
v. f 


Ramaswami Servai and others ... Respondents (Plaintiff 
. and Defendants 1, 2 


and 4 to 7). 
“Ganesa : Cumpany—W inding up—Liability of the Secretary to pay to the liquidator the 
Seturam sums belonging to the company in his hands —Iisgal position of Secretary —Agent 
Bane and not a trustee—Interest—Liability of Secretary to pay—When arises—Liability 
Servai. of the Legal Representative of the Secretary. 


Where a company went into voluntary liquidation and the Secretary had in 
his hands monies belonging to the company and the liquidator subsequeritly made 
a demand for the monies and pending a suit for the same with interest the Secre- 
tary died and his legal representative was brought on the record, held, the Seore- 
tary of tha company is not a trustee for the amount that he receives on behalf of 
the company but only an agent. 


An agent retaining money which he ought to pay over but which he has not 
been required to pay is not bound to pay intere:t on the samo from the date of its 
receipt by him. But when in answer to a demand for the money he denies his 
liability, from that moment he must be deemed to have retained the money ille- 
gally and is-bound'to pay interest thereon from that moment. 


The legal representative of the Secretaiy who has been brought on the record 
is bound to pay the monies found to haye come into his, father’ s hands., |. 


: Second appeal against the decree of the ‘court of the Tempo- 
‘rary Subordinate Judge of Trichinopoly in A. S. No. 544 of 1914 
preferred against the decree of the Court of the Additional District 
Munsif of Trichinopoly in O. S. No. 145 of 1914 (0. S. No. 389 
, £1911 on the file of the Principal District Munsif’s Court of 
Trichinopoly and,O. S. No. 483 of 1912 on the file of the Princi- 

pal District Munsif of Kulitalai). i, S 
K. S. Ganesa Atyar with K.V.L. N T e for Anoia 

T. V. Muthukrishna Aiyar for Respondents. 

The Court delivered the following 

Judgment :—The plaintiff is the liquidator of a company 
incorporated under the Indian Company’s Act: The third defen- 
> dant whose legal representative has preferred this second appeal 
was the Secretary of the Company: Under the Articles of the 
Association he was entitled to be the Secretary until removed from 
office. The company was voluntarily wound up in January 1911; 





* S, A. No, 1860 of 1915- > Jk 24th July, 1917, 


| 
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on the 4th March of that year, the plaintiff was appointed liquida- 


tor. He made a demand on the 3rd defendant on the 12th 
August 1911 for the monies in his hands. (See Exhibit V). 

. The third defendant denied liability. Thereupon this suit 
was instituted. The 3rd defendant died during the course of the 
suit and the 8th defendant was brought in as his legal represen- 
tative.’ The courts below have held and we think rightly, that 
the 8th defendant, the son is bound to pay the monies found to 
have come into his father's hands. 

l The only question on which we feel bound to differ from the 
courts below is as regards the award of interest. Mr. Ganesa Aiyar 
for the appellant contended that as there is no allegation of fraud 
in the plaint, the Subordinate Judge was wrong in treating the 
claim as one founded on misappropriation. If the, right to interest 
was based on the'ground of fraud- there ought to have been a 


specific issue on the question. See Johnson v. Rex 1. Further as . 
P q 


was pointed out in Turner v. Burkinshaw 2, an agent by retaining 
the money due from him should not be.held tô have committed a 
fraud. Lord Chelmsford’s observations in that case are in' point, 
“ It is the first duty of an agent—as Sir Thomas Plumer said in 
Pearse v. Green 3 quoting the words of the Lord. Chancellor in 
Lord: Harwicke'v. Vernon 4—to be-constantly ready with his ac- 
counts, But this must‘mean that the agent must be ready to render 
his accounts when thef are demanded: ’ If no,demand is made upon 
him, it is the simple cause of an agent retaining money which he 
thought to pay over, but which he has not been required to pay ; and 
there is no case of which Iam aware, where, under such circumstan- 
ces, without anything more, the agent has been made to pay interest.” 

Mr. Muthukrishna Aiyar for the respondent realised the force 
of these observations and contended that the Secretary of a Fund 
is something more than an agent. We are. unable to agree with 
him, There is no reason for regarding a Secretary as a 
trustee, Jt is true that the evidence in this case shows that 
he recovered the monies from the subscribers, and that he was 
also one of the Directors of the fund: but he is sued as Secretary 
and in our opinion he has, no higher responsibilities thin an 
agent, 

The further contention of the learned Vakil for the respon- 
dent was that the Interest Acton which reliance was placed for 
1. L. R. (1904) A. ©. 817. 2. (1807) D. B. 2 Uh- App. 488.. 

8. (1819) 1 Jac and W, 135. - 4, (1808) 14 Ves 504=33 E, R. 614, 
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the appellant saves by the proviso claims to interest based -' 


on the Jaw'of the land. It may be conceded that if interest is 


payable otherwise, the Interest Act will not prevent its recovery, ' 


although there may be no written demand: $S. 235 of the Com- 
pany’s Act VII of 1913 was quoted to show that in proceedings 


taken under the Act, the officers of the defuncé fund are bound to. 
pay interest. But the present suit is not, a proceeding of the na-. 


ture contemplated by S. 235. Consequently the question is. not 


affected by that special rule: we must therefore hold that the 


plaintiff is not entitled to interest up to the date when the liqhi- . 


dator made a demand. By his denial of liability however, in an- 


swer to the demand, the 8rd defendant must be deemed to have. 


retained the money illegally. -Until demand he ought to have 
been ready to payup: After demand, if he kept back the money, 
it would amount to unlawful detention. As pointed out in Turner 


moment. See also The Collector of Ahmedabad v. Lavji 


_v. Burkinshaw 1, the liability to pay interest accrues from this: 


Mulji 3 The decision in Fakir Mahomed v. Rangiah Gounden'3  - 


to which the learned Vakil for the respondent drew our attention 


is consistent with liability being laid only after the intention ` 
becomes unlawful. Moreover in that case, the learned Chief - . 


Justice implied an user of the money which we do not find in‘ 
the present case. The decision if interpretéd as contended: ‘ for" 


would-be opposed to Kamuammal v. Levvat Rowthen tand Subra- 
mania Aiyar v. Subramania Aiyar and others Ë. i 


In the result, we modify the decree of the Lower. Appellate 
Court by ‘directing that interest upon the principal sum decreed 
should run from the 12th of August 1911 and not from 1909. We 
see no reason to interfere. with the rate of interest. On the 
amount decreed interest will be at 6 per cent. from the date of 
the decree till payment, Parties will pay and receive propor- 
tionate costs in this and in the Lower Appellate Court. The 
order of the Ist court as to costs will stand. A 


C.A. S. 


PLE a D ABU ge 
1. ` (1867) ti R.2Ch. A. 488. 2. (1911) I. L, R. 85 B 255. ss 
8, (19138) 1 L. W. 181. 4, (1897) I. L. R. 20 M. 481=7 M. L. J. 268, 
b. 11908) I L. R, 31 M. 260, < 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice ABDUR RAHIM AND MR. JUSTIOR 
KUMARASWAMI SASTRI, B : : 
Aiya Ramalinga Mudali and another . . Appellants* (Defendants 


2. 1 and 2) 
Arumuga Mudali, minor by guardian .. . Respondent (Plaintiff) 
Munusami Mudali. i i TE 


Civil Procedure Code, O. 28 R.1—Withdrawal of suit— Hindu Law—Widow 
—Suit by the nearest reversioner to challenge an alienation by the widow—Suit 
withdrawn—Right of the succeeding reversioner to challenge the alienation by suit, 
whether barred. 

Where a Hindu daughter sued for a declaration that an alienation made by 
the widow was not binding on her and the suit is withdrawn without obtaining 
permission to institute another suit, the tight of the succeeding, reversioner 
(daughter’s son) to challenge the alienation by ;another suit is not barred by 
reason of such withdrawal. i 

Ifa suit by one reversioner has been dismisséd for default or withdrawn 
without ever being tried on the merits, a suit by another reversioner challenging 
the improper alienution is not barred. Venkatanarayana Pillai v. Subbammal l 
and Janaki Ammal. v. Narayanaswami Aiyar ? Expl. 

Appeal against the order of the Court of the Subordinate 
Judge of North Arcot dated the 25th September 1916, in A. 8. 
No. 148 of 1916 (A. S. No. 86 of 1916 on the file ofthe District 
Court of North Arcot) preferred against the decree of the Court of 


the District -Munsif. of Armi in O. S. No. 1030 of 1914. 


8. Varadachariar for Appellant. © 3. a 
K. Bhashyam Aiyangar for Respondent, 
The Court delivered the following 
' Judgment :—The question for decision before us in this 
appeal is whether the withdrawal of a ‘suit instituted by the 
nearest reversioner a daughter without obtaining permission to 
institute another suit is binding on the succeeding reversioner the 
daughter’s son so as to deprive him of the right to challenge the 
alienation by another suit. The ‘learned pleader who. appeared 
for the appellants has entirely relied on certain general language 
used by their Lordships of the Privy Council in Venkatanarayana 
Pillai v. Subbammal 1 and also J anaki Ammal v. Narayanaswami 
Atyar.2, In the first case, their Lordships had to consider the 
question whether when the nearest reversioner who instituted the 


suit died, that suit-could be continued by the next reversioner and ' 








“A.A, O. No, 41 of 1917. 19th July, 1917. 
| (1915) I, L, R, 88 M, 406 at 410, 2, (1916) I. L. R. 89 M. 634, 
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they held that it could be. In giving their reasons for the decision, 
they treated the next reversioner as.legal representative for the 
purpose of reviving the action. It is contended that it logically 


follows that if a suit which is instituted by one reversioner is with- 


drawn. or dismissed for default of prosecution, all the other reversio- 
ners will be barred and prevented from questioning the alienation 
by a separate suit. We do not think that thier Lordships of the 
Privy Council ever contemplated such a result when they held that 
when a reversioner who instituted a suit dies, that suit can be revived 
by another presumptive reversioner. ‘The scope of the decision is 
to enable one reversioner whose interest is common with that of 
the reversioner who instituted the suit to carry on the same action 
for the protection of the estate. It would be a violent conclusion 
to draw from such a decision to say that if a suit instituted by one 
reversioner has been dismissed for default or without never being 
tried on the merits, a suit by another reversioner, challenging the 
improper alienation is barred. In the other case in Janaki 
Ammal.v. N arayanaswami, Aiyar 1 there is only some general 
observation to the same effect asin Venkatanarayana Pillai ve 
Subbammal,? and no other authority has been cited before us 
which covers the present case laying down that the dismissal for 
default or non-prosecution of a suit by one reversioner bars the i in; 
stitution of another suit by, another presumptive reversioner. | 
The appeal is dismissed "with costa,” 
Ç. A. 5. 
“IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
_. PBHSENT :—SiR JOHN Watiis, CHIEF J USTIOR AND 
Mr. JUSTIO“ KUMARASWAMI SASTRI, | 
1l. Rajah Papamma Rao Garu, being ... Appellants* (Claim: 


GAN 





dead, M. R. Ry. Gopisetti Narayana- ‘ant and party 
sami Naidu Garu, Receiver Nidada- ° Appellant in the 
vole’ and Medur estates ‘ceased to . High Conte ey od 
‘exercise his functions as-such. and ; gans 

- others. , 
; ; v. ; l 
Revenue Divisional Officer, Guntur aye Respondent (Referr- 


ing Officer), 
Land Acquisition Act Bs. 12 (2), 45-(2) and (8)-and 53—Notiċe of award by A 
the Collector under S.12 (2)—Whethor service. on the manager of the office of a 
receiver of an esiate, proper service within the meaning of —Applicadility of the 
provistons of the Civil Procedure Code to such notice, a 





° A. S. No. 270 of 1916. a” 16th August 1917. 
1. (1916) I. L. R, 39 M, 634. 2, (1915) I, L, R. 88 M, 406, 


` 
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Notice of an award passed by the Collector under the Land Acquisition Act is 
not properly served on the manager of the ofice of the Receiver of an estate in the 
absence of the Receiver under S. 12 (2) of the Act read with S. 45 Sub-sections 2 


and 3. 
Quare :—Whether the provisions of the Civil Procedure Code apply to Suh 


notice by virtue of 8. 53 of the Land Acquisition Act. 
T. Prakasam for Appellant. 
The Government Pleader for fhe Respondent. 
The Court delivered the following 
Judgment:—The question in this appeal is whether the 
notice under S. 12 (2) of the Land Acquisition Act was properly 
served on the Manager of the Office of the Receiver of Nidadavole 
and Medur Estates in the absenceof the Receiver. S. 45 (2) of 
the Act provides that service is to be made whenever it may be 
practicable on the person named therein, and when such’ person 
cannot be found in the manner provided in sub-sec. (3). It is not 
suggested in the present case that service had been effected in con- 
formity to 9. 45. l 
If reliance is placed on S. 53 of the Act, that section merely 
provides “ save in so far they may be inconsistent with anything 
contained in this Act. the provisions of the Code of Civil 
Procedure shall apply toall proceedings before the court under 
this Act.” It is open to question whether the provisioñs of thé 
Code can be taken to appl y to the. notice in question by virtue of 
this section. A#buthing that they cati, we are of opinion that-they 
have not been complied with. Order V. Rule ‘12 of the Civil Proce- 
dure Code provides for service in person unless the’ person to be 
served has an agent empowered to accept service. That was section 
75 of the old Code. Order 3 rule 6 (1) which was section 41 of the 
‘old Code provides that, in addition to the recognised, agents describ- 
ed in rule 2 of that Order which does not apply, any person 
residing within the jurisdiction of the Court may be appointed 
as agent to accept service of process but under the next sub-rule 
such appointment must be made by an instrument in writing 
signed by the principal. There is no such appointment in writ- 
ing in the present case, and even assuming that the Manager had 
the Receiver’s authority to accept service of notices or processes, 
still that would not, in our opinion, make this a good service. We 
must, therefore, allow the appeal: and reverse the decree of the 
District Judge and remand the case for disposal according to law, 
with. costs payable in three months. 


C. A, 5. 
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IN THE ‘HIGH: COURT OF JUDICATUBE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS Kr, CHIEF JUSTICE AND 
MR Justicz OLDFIELD. . 
Messrs. Huson and Robinson, the...” Appellants*( Petitioners.) 


~> Secretaries for the Thodapuzha 


Rubber Company, Ltd. . : 
v. ja 


The Registrar and Asst. Registrar = Bespin deka (Respon- 
of Joint Stock Companies, l dents). 


Madras. 

Indian Conpanies Act, VII of 1918. 9. 104 (1) ()—Allotmené of share ““ ag 
fully paid up otherwise than in cash '’—Meaning. 

* Where the question was whether an allotment by the Appellant ay ofa 
fully paid'up share to a dabenture-holder in exchange for his debenture puruan 
to a condition in the debenture was or was not an allotment.of a share " as fully 
paid up otherwise than in cash ” within the meaning of S, 104 (1)(b) of the Indian 
Companies: Act, 1918 and it appeared that the debenture deed provided ii The 
registered holder hereof ghall while the same remains in force and upon giving 
‘pfevious notice in- writing be entitled to surrender this debenture and receive in 
consideration thereof one fully paid ordinary share of Rg. 100 of the company part 
of or ranking pari passu with the ordinary shares of “the’ original capital. Upon 


” the surrender of this debenturé under this vondition the holder will not. be entitled 


to proportionate interest thereon and the ordinary share so allotted in exchanga 
shall rank for dividend from and after the half year in which the registration i is 
made’, Held that the share allotted in those circumstances was allotted “ag fully 
paid up otherwise than in cash ° and therefore came within the provisions of Ñ’. 
104 (1) (b) of the Aot. = + opa 

“On appeal from the judgment of the "Honourable Mr. Justice 
Coutts Trotter, dated the 2ist..day of December 1916 in the 
Ordinary .Original Civil Jurisdiction of the High . Court in the 
matter of the claim of Thodapuzha Rubber Company, Ltd., and 
of Messrs. Huson and Robinson, the Secretaries, to file a return 
of‘allotment,of shares under clause I (a) of S.. 104 of the Indian 
Companies Act, 1913. . ee 

D: Chamier instructed, by King dna Paidi for Aoo l 

The Hon. The Adv- General malaga by. SA Brightwell 
for ga ian Ka HN 

“The Court delivered the following 

Judgments — The Chief ` Justice :—This is an appeal from a 
decision of Mr. Justice Coutts Trotter that an allotment by the 
appellant coripany: of a fully paid up share to a debenture-holder 
in’ exchange for his ‘deberiture pursuant to a condition in the 
debenture is an allotment of a share “as fully paid up ‘other wise 


* 0.8: A No. 10 of 1917. ; 16th July 1917. 
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than in cash” within the meaning: of S. 104 <1):(b) of the Indian - 


Companies Act, 1913.- The ‘debenture-deed provides “ The 
registered. holder hereof shall, while the same remains in force and 
upon giving previous notice in writing, be entitled to surrender 
this debenture and receive in consideration thereof one fully paid 


ordinary share of Rs. 100 of the Company part of or ranking 


pari passu with the ordinary shares of the ariginal capital. Upon 


the surrender of this debenture under this condition the holder ' 
will not. be entitled to proportionate interest thereon and the 


ordinary share so allotted in exchange shall rank for dividend 
from and after the half year in which the registration is made.” 


Iagree entirely with the learned Judge in holding that the’ 
share allotted in these circumstances’ was allotted as fully’ 
paid up otherwise than in cash and therefore came within the: 


provisions of S, 104 (1) (b) of the Act. 


. It has been argued before us that because the debenture- 
‘idee originally paid Rs. 100 in cash for his debenture the share 
in the company which was allotted to him some years afterwards 


should be regarded as paid up in cash. What the debenture-holder 


got for his Rs. 100 was a debenture and all the rights which a, 


debenture-holder has, and he enjoyed thos» rights for a number of 
years and afterwards. parted with those rights pursuant to the 
` provision in the debenture-deed and acquired a share in considera- 
tion of his surrender of the debenture-deed; so that he acquired 

the share, as stated in the clause itseli, in exchange for the 
debenture, Speaking for myself I fail aliogether to see how that 
can be said to be a case in which the share was allotted to him as 
fully paid up in cash. It seems to me that it was allotted. to him 
as expressly stated not for cash but iù consideration of the surrender 
of his debenture and the rights which he held under it.” There is 
admittedly no case in the books upan. 8. 25 of the English 
Companies Act 1867 or the more recent sections, which precisely 
covers this point. But Lam glad to see that the same view is 
taken by Sir Francis Palmer with regard toa clause in the 
debenture which is practically in the same terms, in Part LIT of 
11th Edition of his Company Precedents, Form 44 at page 297. 
I do not -think it necessary io go through the cases which have 
been cited before us many of which are dealt with by the learned 
Judge in his: judgment, The present case is clearly distinguishable 
`- 64 ne ` 7 
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from Spargo’s case 1 where money was actually’ due by the 
Company to the person (the vendor to the Company) to whom the 
share was allotted, Here the debenture has not yet become 
payable to the allottee and therefore there is nothing which can 
be made the subject of a set-off. It is, I think, clear upon the 
authorities that in a case like this there must be a debt actually 
due and owing by the .Company to make the doctrine . of 
Spargo’s case 1 applicable. It is also unnecessary to consider 
whether there must also be a debt immediately due and payable 
by ‘the company to the allottee. In Ferrao’s case 2 it was held 
that this is not necessary. It does, however, appear abundantly 
clear that to apply the doctrine there must be a debt immediately 
due and payable by the Company tothe allottee. | For these 
reasons, 1 think the appeal fails and must be dismissed with costs. 

Oldfield, J :—I agree. 

A. S. V, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: MR. JUSTICE ABDUR RAHIM AND MR, JUSTICE 
SRINIVASA AIYANGAR. 


Florina Marties -` ... Appellant® (1st Defendant), 
. 2, i t ‘ 
M. L. Pinto and another ... Respondents (Plaintiff and 
2nd Defendant). 


Assignment— Unregistered voluntary association—Fund subscribed by member- 
Bonus—Member’s right to nominate benificiary in accordance with rules—Rights’ 
of nominee. 

Lucia Fernandez was a member of the Roman Catholic Provident Fund, an 
unregistered voluntary association managed by a committee, having for its- object 
the making of provision for the family of deceased members outof the funds 
of the society, in accordance with its rules. Lucia Fernandez was given a ‘policy ” 
by which the society undertook to pay. a certain sum called ““ bonus ” to the person 
named in her latest nominee list and in the absence of such a Person, to her legal 
heirs. According to the rules of the society, the policy was not assignable and a 


‘member could only nominate the wife or husband as the case may be, and 


children, unless the managing committee expressly permitted the nomination of 
any other person. The nomination list might be changed by a new nomination, 
but the change must be sanctioned by the committee before it became operative and 


‘in any cage; the revoked nomination list of which the member retained a duplicate, 


must in all cases be surrendered to the fund and sent along with the new nomines 
list, The duplicate nomination list was looked upon as something like debenture. 
In 1904 Lucia Fernandez with the sanction of the committee nominated the first 
defendant and it was agreed between them that the bonus should belong to the 
latter and the policy and the duplicate of the nomination list were delivered to.the 


first defendant. Thereafter the first defendant paid the subsoription or calls due 





* S. A. No. 40% of 1915. | . : 22nd March 1917. 


~ ` 4, (1878) L. R.8 Ch. App. 407. 8. (1874) L.R. 9°Ch. App. 865. 


a 
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by Lucia Fernandez, : In 1908 Lucia Fernandez attempted to revoke the nomina- 
tion of the first defendant and substitute the plaintiff, her elder son as beneficiary. 
She was unable to return the previous nomination list and the committee after 
inquiry declined to sanction the new nomination. On 6—5—1910,a few days 
before her death, she purported to bequeath the bonus to plaintiff who obtained 
probate of the will and sued as representative of Lucia Fernandez for the 
bonus. The Fund deposited the money in Court. 

He ld, that the bonus belonged to the first defendant and that the plaintifi’s 
slit was liable to be dismissed. If under the contract between the member and 
the society, the society underlakes to pay 2 particular person, that person is 
entitled to the money, though the member may have the power to select any person 
he chooses and though the nomination may be ambulatory in character so as to 
enable the member at his entire discretion to change the nomination or even to 
make the fund his own by merely observing the formalities prescribed by the rules. 
Eurther, the nomination paper signed by Lucia Fernandez might amount to an 
assignment of the bonus intended to operate as such. 


Second appeal against the decree of the District Court of 
South Canara in A, S. Nò, 344 of 1914 preferred against the 
decree of the‘ Court of the District Munsif of Mangalore in O, S. 
No. 171 of 1910. 


B. Sitarama Rao for Appellant. 
0. V. Ananthakrishna Aiyar for Respondents. 
The Court delivered the following 


Judgments :—Srinivasa Atyangar, J.:—The question raised 
in this appeal is whether a sum of money paid into court by the 
Qnd defendant the Roman Catholic Provident Fund, Mangalore 
belongs to the plaintiff or the Ist defendant. The Roman Catholic 
Provident Fund is’ an unregistered voluntary association in the 
nature of a club managed by a committee. Its object is to make 
provision for the family of the deceased members out of the funds 
of the society in accordance with its rules which are subject to 
alteration.. One Lucia Fernandez joined the society as a member 
and according to the rules of the society obtained what is called a 
‘ policy’. by which the society undertook to pay a certain sum 
called ‘bonus’ to the person named in her latest nominee list and 
in the absence of such a person to those who are declared to be 


legal heirs by evidence approved of by the directors. According to 


the rules of the society the policy was not assignable and a 
member can only nominate a member of his or her family—the 
family for-this purpose ‘is the wife or husband as the case may 
be and children—unless the managing committee expressly 
permits the nomination of any other person. The nomination list 
may be changed by a new nomination, but the change must be sanc- 
tioned by the committee before it becomes operative and in any case 
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the revoked nomination list of which.the member retains a dupli- 
cate must in all cases be surrendered to the Fund and sent along with: 
the new nominee List, The duplicate nomination list is looked upon; 
as something like a debenture. Lucia Fernandez first nominated 


‘her husband, and on his death in 1904 with the sanction of the 


Committee nominated the 1sé defendant Florina Marties the wife 
of her younger son. The Ist defendant says that the nomination 
was really an assignment to her of the bonus in consideration of 
the sum of Rs. 800 due to her from Lucia Fernandez. Whether 
Rs. 800 was owing to her or not there can be no question that 
Lucia and the 1st defendant agreed that the bonus should belong 
to the latter, for the policy and the duplicate of the new nomina- 
tion list were delivered to the 1st defendant; thereafter she paid 
the subscriptions or calls due by her mother-in-law. The 
mother-in-law as between herself and the 1st defendant ceased to 
have any interest in the bonus or any liability for the calls. In 
1908 Lucia Fernandez apparently quarrelled with the 1st defen- 
dant and attempted to revoke the nomination and substitute the 
plaintiff her elder son as beneficiary. She was unable to return 
the previous nomination List and the Committee after enquiry 
declined fo sanction the new nomination as they were entitled to 
do. She did nothing thereafter to get the Fund to accept the 
plaintiff as the nominee. But on the 6th May 1910 a few days 
before her death she purported to bequeath the bonus to the plain- 
tiff, The plaintiff has also obtained probate of the will and is the 
representative of Lucia Fernandez. The question is to . whom ` 
does the ‘ bonus’ belong, the plaintiff or ‘the Ist defendant. 

There is now no question of who is entitled to bring an action 
against the Fund to recover the amount due on the policy, for the 
money has been paid into Court; the question is as to the beneficial 
ownership of the money. The first Court held that the policy 
amount was the property of the deceased Lucia Fernandez, that the’ 
nomination did net pass any interest whatsoever to the nominee 


- and that the plaintiff as the legatee was entitled to it subject to 


the ‘repayment of the subscriptions paid by the 1st defendant to 
keep up the policy, and the sum of Rs. 300 due to her as debt. 
On appeal, the District Judge held that the- ‘plaintiff as legatee was 
not ‘entitled to the amount but that he became the latest nominee 
of Lucia Fernandez though his nomination was not accepted or 
sanctioned by the Fund. This is obviously wrong; for the 
nominatién can be changed only in conformity with the rules and 
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they seem to have been framed with a view to prevent a fraudulent 
or improper change of noniination by insisting on the production 
of the previous nomination list and requiring the saaction of the 
Committee. The object of the Fund requir2s that the members 
should not have an unrestricted right of disposal over the bonus 
and the rules therefore give only a limited power of appointment. 
It is not said that the Committee were actuated by any improper 
motives in declining to accept the nomination and Lucia Fernan- 
dez herself apparently gave up the idea of nominating the plaintiff 
under the rules. It has not been contended that the will itself 
operated as a nomination of the plaintiff. In fact the learned 
pleader for the respondent practically conceded that the plaintiff 
cannot claim as a' nominee. He supported the view taken by the 
= trial Judge viz. that the policy amourt was the money of 
the testatrix and passed to her representative and contended 
that if the Ist defendant had any claim against the estate as a 
creditor or otherwise she must enforce it by other proceedings. 
He strongly relied on the decision of this courtin Oriental Govern- 
ment Security Life Assurance Co. v. Vanteldu Ammiraju land on 
Shankar Vishvanath v. Umabati 2 and Ishani Dasi v. Gopal Chan- 
dra 3 in Bombay and Calcutta. It appears to me that these cases 
do not touch the present question, Whatever may be the meaning of 
the words ‘ for the benefit of wife and chi.dren’ in an ordinary Life 
Insurance Policy taken out by a person without any understanding 
- or agreernent with them,—he may even be unmarried,—in a case 
like this where the-nominee by agreement with the nominator 
was entitled to the money, there can be no question that as 
between the estate of the nominator and the nominee the latter is 


entitled to it, The power of revocatior and renomination which - 


the member possesses under the rules which are incorporated in the 
contract between the member and the Fund, may enable the Fund 
to discharge its liability under the contract by paying to the latest 
nominee without concerning itself with the rights of other persons 
to the bonus against the member or her nominee, It may also be 
that if the nominee is not a party directly or indirectly to the 
contract between the member and the Fund, the only person who 
can enforce the contract is the legal personal representative of the 
deceased member, but on recovering ths money the representative 








--1.- (1914) I. L. R. 85 M. 162. ` 2. (1918) I. L. R. 37 B. 471. 
` a 3 (1914) 200.L07.44. 5 7 
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must hold it for the benefit of the person who as against the 
estate of the deceased member is entitled to it. As said by Holmes, 
L. J., “ There is no inconsistency between a right of action being 
under the complete control of a litigant and the fruits.of the action 
being held by him for the benefit of a third party ”. Kenney v. 
Employers Liability Assurance Corporation 1, In Ashby v. 
Costin 2, the rules of an unregistered Friendly Society provided for 
the payment of certain allowance to the relatives of a deceased 
member in such proportions as the Committee should determine 
unless the member bequeathed it by will, A member died leaving 
a sister, but without making a will. The society paid the death 
allowance to the sister, and-the plaintiff the administrator of the 
deceased brought the action to recover the money from the sister 
on the ground that the stipulated allowance was a part of the 
assets of the deceased and.the sistér was not entitled to it. `The 


‘action was dismissed, the Court holding that the money was not the 


money of the deceased, but could have become his only by his 
exercising the power given to him by the rules by making a will 
in which case it would become his assets. This decision was follow- 
ed in In re Davies : Davies v. Davies 3 and cited with approval in 
Bennet v. Slater 4, these being cases of registered societies, regis- 
tered under the Friendly Society’s Acts. That I think makes no 
difference for the present purposes and in all these cases 
the principle adopted was that if under the contract between the 
member and the Society, the Society undertakes to pay a particular 
person, that person is entitled to the money, though the member 
may have the power to select any person he chooses and though 
the nomination ‘may be ambulatory in. character so as to enable 
the member at his entire discretion to change the nomination or 
even to make the Fund his own by merely observing the formalities 
prescribed by the rules. The present is a much stronger case, for 
in my opinion the nomination paper signed by Lucia amounts to 
an assignment of the bonus and was intended to operate as such. 
It is however unnecessary to go so far. The Ist defendant then 
is entitled to the whole of thé bonus paid by the 2nd defendant. 
The plaintiff’s suit must be dismissed with costs throughout and 
the money in court should be paid to the 1st, defendant. 
Abdur Rahim, J.:—I agree. 





A. V. V.- ; 
1. (1901) 1 Ir. Rep. 301, 0. A. ~ a. (1888) 21 Q. B, D, 401. 


8, (1892) 3 Ch. 68. 4. (1899) 1Q. B. 45. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR AND MR, JUSTICE 
SPENCER. 


Appala Raja and others . ... Petitioners* ( Respondents 
Nos. 1 to 3 in S. A. No. 
v, - 1198 of 1913 on the file 
of the High Court. 
Rangappa Naicker and others ... Respondents ( Appellants 
and the 4th respondent 
in do.) 


C. P. Code, S. 110--Leave to appsal to His Majesty in Council— Dispute 
regarding irrigation rights—V aluation—Substantial question o, f law. 

The subject-matter in dispute in the case was the tight of the plaintiffs to use 
the water of a pond and a channel for the irrigation of their lands, It was 
contended for the applicant for leave to appeal to His Majesty in Council, that the 


application fulfilléd the requirements of the three paragraphs of S. 110 of the’ 


GC. P. Code. 


Held that, though the suit, framed as one for a declaration and an injuno- 
tion, had been valued for purposes of jurisdiction: at Ra. 800, the real value of 
such a right could properly be ascertained only on the basis of the detriment or 
injury which the plaintiffs would suffer if that right were negatived. The extent 
of the injury having been found to bs negligible so far. as pecuniary value was 
concerned, the application did not fulfil the requirements of the first paragraph of 
§. 110 of the C. P. Code. ; 


Per Sadasiva Aiyar, J. The word ‘property’ in the second paragraph of 
§. 110 means rights in property inferior to full ownership where such inferior 
rights alone are the subject-matter in dispute The suit must, to satisfy its 
conditions, involve rights and claims to property which rights andclaims are 
“worth Rs. 10,000 and upwards. 


Per Spencer, J. The claim must be one ‘‘to or respecting property’’ of 
Rs. 10,000 in value, not a claim merely affecting property of such value. 


Where the questions of law involved in a case had been settled by previous 
decisions of the Privy Council and where the High Court had merely ta apply the 
law to the facts ‘of the case, there could be no substantial point of law of general 
interest so as to justify the grant of leave to appeal to His Majesty in Council. 

Petition presented under Or. 45 Rule 3 of the Code of Civil 
Procedure praying for the grant, of a certificate enabling the 
Petitioners to appeal to His Majesty in Council against the decree 
of the. Court in S. A. No. 1196 of 1913 preferred against the 
decree of the Court of the Temporary Subordinate Judge of 
Sivagnana in A. 8. No. 891 of 1911 (O. S. No. 247 of 1909 on 
the file of the Court of the District Munsif of Srivilliputtur). 
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T. R. Venkatarama Sastriar and M. S. Vaidyanatha Aiyar . - 
for the Appellants. 


“V. Ramesam and A. S. Visvanatha Atyar for the Respon- . 
dents, . i ` ' 


. . The Court delivered the following ' 
Judgments :—Sadasiva Aiyar, J.:—This is an application by: ' 
the plaintiffs (who were respondents before us in S. A. No. 1198 
of 1914) for leave to appeal to the Privy Council against the judg- 
ment of this court which reversed the decision of the Subordinate 
Judge of Sivaganga and dismissed the plaintiffs’ suit. The applica- 
tion for leave is based on the ground that the decree of this-court: 
relates to a subject-matter whose value was Rs, 10,000 or up- - 
wards in the Court of first instance and the subject-matter in 
dispute on appeal to His Majesty in Council is also of the same 
value and that therefore the application fulfils the requirements .of 
the first paragraph of Sec. 110, Civil Procedure Code. It is further 
alleged that the decree involves directly or indirectly some claim or | 
question to or respecting property of like amount or value and 
hence it further or in the alternative, satisfies the requirements of 
the second paragraph of Sec, 110, Civil Procedure Code. It is 
finally contended: that even if.neither of the above requirements is. 
fulfilled, the application satisfies the conditiuns of paragraph 3 of 
Sec. 110, Civil Procedure Code, namely, that there is a substan- 
tial question of law involved in the suit on which it is advisable 
that there should be a pronouncement by their Lordships of the 
Privy Council. l n 
It may be remarked that in the plaint, the subject-matter in 
dispute in the suit is valued at Rs. 300 for purposes of jurisdiction. 
The Court-fee paid on the plaint is Rs. 11-8-0 which would cover 
a subject-matter of a value of about one hunilred and forty rupees. 
only. No doubt, the value for the purpose of calculation of court-. 
fees and the value fixed for the purpose of jurisdiction in respect 
of claims for declarations and injunctions do not afford in all cases 
the proper criteria for finding out the value of the subject-matter 
in dispute for purposes of ascertaining whether the requirements 
of the first paragraph of S, 110 are satisfied. Now . the 
subject-matter in dispute, in this case 1s the right of the 
plaintiffs to have the water of the Thalaigidanga pond and of. the 
channel B for the irrigation of their fields. The real value of that 
right- can be ‘properly ascertained only on the basis of the 


% 
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detriment or injury which the plaintiffs would suffer if that right’ 


is negatived as it has been. The affidavit in support of the 
application for leave mentions in paragraphs 14, 15 and 16 that 
the plaintiffs have suffered (either by the decreased value of the 


lands or by the decrease of the annual average income) an injury of | 


which the pecuniary equivalent amounted to very much more than 
Rs. 10,000. But the finding of the District Munsif (to whom 


this question was referred by this Court for his opinion which we: 


accept) is that the actual detriment or injury caused to the 
plaintiffs does not amount to Rs. 10,000 and is negligible so far 
as pecuniary value is concerned. It seems to me therefore that 
so far as the first paragraph of Sec. 110 is concerned, this case does 
not fulfil the: requirements thereof. 4 


Then Mr. Venkatarama Sastriar argued that the requirements of 
the second paragraph are fulfilled because though the subject-matter 
of the suit and the subject-matter in dispute on appeal to His 
Majesty in Council may be less than Rs. 10,000 in value, the decree 
of this Court involves a claim “respecting” irrigation of lands 
which lands are worth more than a lakh of rupees. If the word 
‘property’ in the second paragraph of section 110 be given the 
widest meaning, and if the word ‘respecting’ is also given a very 
wide interpretation, the above argument has no doubt much force. 
But in construing the word.‘property’ in the second paragraph, we 
cannot lose sight of the first paragraph of section 110 to which 
the second is an alternative. I think ‘property’ in the second para- 
graph of section 110 means rights in property inferior to full 
ownership where such inferior rights alone are the subject-matter 
in dispute. Hence the'second paragraph means that the suit must, 
to satisfy its conditions, involve rights and claims ‘to property 
which rights and claims are worth Rs. 10,000 ani upwards. I am 
fortified in this view by the decision of Sir Lawrence Jenkins, 
C. J., and Mr. Justice Russel-in De Siwa v. De Siwa 1. The case 
in Ajnas Kooer v. Luteefa 2 also lends support to this view as 
being the only reasonable view of the law on this point. No doubt, 
the provisions of the second paragraph of section 110. had not been 
enacted on the date of that decision but.I think the second para- 
graph only intended to extend the privilege given by the first 
paragraph (in so far as it enabled an appeal to be filed even though 


the dispute directly involved in the litigation sought to be taken 





1. (1907) 6 Bom. L'R 408 at p. 406, - (1972) 18 W. R. 21, 
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up to the Privy Council was less than Rs. 10,000) only to cases 
where a claim regarding rights of Bs. 10,000 or upwards 
in value is involved indirectly, though not directly. Whether 
directly or indirectly involved, on the question however, as to what 
is the thing which should be Rs. 10,000 or upwards in valua 
soas to justify an appeal to the Privy Council, I think that.the 
case in Ajnas Kooer v. Luteefa 1 furnishes an authority “which is 
entitled to great respect. 

Coming to the third paragraph of section 110, I have 
considered in Raghunatha Thathachariar v. Thiruvengada- 
chariar 2, the question.as to what should be the nature of the 
substantial point of law of general’ interest involved which would 
justify a certificate being granted under Or. 45, R. 3, last clause of 
sub-section 1 read with Sec. 109, clause (c) and the last paragraph 
of Sec. 110, In this case, the only questions of law really involved 
geem to come under a few heads, one of them being whether Old- 
field, J., and myself were right in stating in our first judgment in 
this case that no plea of lost grant was put forward by the plain- 
tiffs. The other questions as to the extent of the tight of the 
Government to regulate the flow of water for irrigation and as to 
whether the plaintiffs are entitled to a prescriptive right by suffi- 
ciently. long enjoyment are questions which (so far as they involve 
questions of law) have been considered in several cases both by the 
Privy Council and by. this High Court and I do not think that any 
new question is involved in this case which makes it desirable to 


- have a fresh pronouncement from their Lordships of the Privy 


Council. - 

. Mr. Venkatarama Sastriar argued that the persistence and 
keen fighting spirit displayed by both his clients and their oppo- 
nents in this litigation show that large substantial interests are 
really involved in the suit, substantial both as regards the pecuni- 
ary value of the interests and the legal questions of general impor- 
tance involved. I am not, however, satisfied that the. persistence 


and keenness may not be due more to sentimental considerations 


and to the not uncommon spirit of factious rivalry between land- 
holders of neighbouring villages. -I would therefore, refuse this 
application and dismiss it with costs. ` 


Spencer, J. :—On the first point it is clear that the subject- 
< matter in dispute in this case is not of the value of Rs, 10,000 or 





1. (1972)°18 W. B. 21. ~ a, (1915) 2 L. W. 992. 
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upwards. It was found by both the lower courts, whose decisions 
of fact are binding on this court in second appeal, that no material 
diminution of water-supply to which the plaintiffs were entitled, 
had been caused by the defendants’ acts, and that no damage had 
been caused thereby to the plaintiffs’ lands. I think that the 
extent to which the property would be deteriorated in value by the 


decision of this cours remaining unreversed is the proper criterion | 


by which the value of the subject-matter of this.suit should be 
tested (see Ajnas Kooer v. Luteefa 1), 
Mr. Venkatarama Sastriaž, however, argues on the second’ 
point that the case falls within the words of the second part of, 
.$. 110 of the Code of Civil ‘Procedure and that the “ decree or 
final ‘order involves directly or indirectly some claim or question to 
or respecting property of like amount or value.” In De Silva v. 
De Siwa 2, an extreme case was suggested of a suit for a share of 
the value of Rs. 100 in an estate of the value of Rs. 10,000 being 
taken to the Privy Council. It was considered by the court that 
if such an interpretation were placed upon the section, it would 
defeat the object of the section which is to prevent small claims 
from going to the Privy Council. I consider that it was not 
intended by the legislature that claims of irifling value should be 
taken upto the Privy Council unless tke property directly or 


indirectly involved in the result of the litigation is of Rs. 10,000 in | 


value or upwards, and unless some substantial question relating 
to the right, title and interest in such property is directly or 
indirectly decided thereby. I do not think it can have been 
intended that when some subsidiary interest, such as an easement 
of inconsiderable value attached to property of great value, isin 
dispute, the value of the property affected rather than the value of 
the subject-matter of thg suit should determine the right of appeal. 
The claim must be one “ to or respecting property’ of Rs. 10,000 
in value, not a claim merely affecting property of such values 


Thirdly, I am not satisfied that any question of law of general 
interest or importance is involved in this case. What the Judges 


had to consider was rather the application of the law to the parti- 


cular facts of the case that was before them. T therefore agred in 
agi ahs the leave to appeal.. TLO , 
A V. V. 
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-PRIVY COUNCIL. 
PRESENT :— Lonp DUNEDIN, LORD SHAW, LORD SUMNER, 
SIR JOHN EDGE AND MR. AMEER ATI, 
[On Appeal from the Chief Court of Punjab. | 
Brij Indar Singh -. Plaintiff * Appellant. 
v * 
Lala Kanshi Ram and others -.. (Defendants Respondents. 

Limitation—'‘Sufficieni cause’ for not presenting an appeal within the 
period prescribed —W hether tinie spent in applying for review may be excluded in. 
computing the period—Mistake of law—W hether ¿t may amount to suficient cause 
—Indian Limitation Act (Act 9 of 1908) Ss —5, 14.— Judicial discretion—Duty 
of Superior Court when it is ‘questioned—Abatemant of suits—Should not be 
pronounced exparte-procedure in questioning abatement—W hether review or appeal 
is the proper remedy—Code of Civil Procedura (det 14 of 1882) Ss. 865, 366, 
868, 871, 588—Substitution of parties in miscellaneous appeal—Sufficient for all 
stages of a suit. 

All that S. 5 of the Limitation Aot requires in express terms ag a condition 
for the exercise of the discretionary power of admitting an appeal presented after 
time is sufficient cause for not presenting it within time. The true guide for a 
Court is whether the appellant has acted within reasonable diligence in prosecu- 
ting his appeal and if he has been delayed by prosecuting other civil proceedings, 
8. g. 8 review, whether such proceedings were Teasonably prosecuted and in good 
faith. 

A mere mistake in law is not per se sufficient reason for asking the Court 
to exercise its discretion under S. 5, but when it has in fact occasioned erroneous 
proceedings it may ba the foundation of an application for the indulgence which 
may be granted under S. 5. : 

These rules having been laid down by Full Benches in all the Courts of India 
and acted on for years, the Privy Council will not interfere with them, whatever 
the law in England and whatever they might have been disposed to do jf the 
matter were open. é 

Ramjiwan Mull v. Chand Mal} overruled, Brij Mohan Das v. Mannu Bibi 2. 
Kam Baksh v. Daulat Ram 3, Brojendra v. Coomar Roy 4, approved. 

If a Judge purporting to exercise discretion does so under tha view that there 
is no general rule, when in fact there is one he misdirects himself, and the 
Superior Court must either remit the case or exercise the disoretion themselves. 


An order abating a suit is tantamount to a judgment in favour of defendant 
and should not be provounced ex-parte without notice to the opposite side. 


S. 871 of the Code of Civil Procedure, 1882, which gives a ramedy by review 
against an abatement order, is available to a plaintiff whether such order 
is passed under S. 866 or 3. 368. The appeal allowed by „B. 688 is intended for 
other matters than abatement. 

When a suit in a District Court was delayed pending disposal by the Chief 
Court of an appeal against an interlocutory order pused in such suit, and substi- 
tution of parties was effected only in the Chief Court in such appeal and not in the 
District Court. : 





a 
16th June, 1917. 
1, (1888).1. L R 10 All 587. 2. (1897) 19 All, 848. (F. B.) 
8. (1881) P. R. p. 478. (F, B.) 4. (1867) 7 W. R. 639. (F. BJ). 
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Held, that the introduction of a plaintiff or defendant for one stage of a suit 


is an introduction for all stages, and that ib was unnecessary to apply to substi- 
tute parties in the District Court. 


Appeal from an order of the Chief Court ofthe Punjab datai 


January 20, 1911, confirming an order of the District J udge of Lala Kans 


Ferozepur. 

The fac!s of the case are sufficiently stated in their Lord- 
ships’ judgment and in the passage from Mr, Justice Johnstone’s 
judgment of April 6, 1909 therein cited. 

` De Gruyther, K. C., and O'Gorman ior Appellant.’ ` 
` Zeffertt for the Respondent A. A. Coates (one of. the repre- 
sentatives of G. H. Coates deceased.) i 

De Gruyther, K. C., for Appellant :—The Chief Court erred 
in setting aside the order of the District Judge Prenter, whereby 
` he set aside the abatement order passed by, District Judge Sanford. 
The new District Judge had power in any ‘case to pass that order 
- under S. 871 of the Civil Procedure Code, but apart from that 
section the present appellant had the right to apply to him, as 
his predecessor’s order was ex-parte. 

Suria Bhatta v. Sitaram Bhatta 1 does not decide the point 
for which it is cited by the Chief Court, yiz., that S. 371 does not 
apply to abatement on the death of a defendant: the remark of 
Turner, C. J. to that effect isa mere obitur dictum. The other 
case cited by the Chief Court, viz. Sham Sgh v. Sant Singh, 2 
merely approves the Madras case, 

But assuming that the Chief Couzt’s judgment setting aside 
District Judge Prenter’s order was correct and by appealing 
against District Judge Sanford’s order appellant acquiesced in that 
judgment—I contend that our appeal was within time. The 
Punjab Code (Act 16 of 1884), 8..42 provides that an appeal tothe 
Chief Court should be made within 90 days. I claim that Ss. 12 
and 14 of the Indian Limitation Act to exclude the period from 24th 
April 1908 to 6th-April 1909, being the time during which we were 
prosecuting with due diligence another civil proceeding. It was 
only on the 6th April, 1909 that we learnt through the Chief Court 
decision that we were wrong in proceeding by way of review. It 
is:expressly laid down by S. 14 that time spent in making other 
proceedings is to be excluded in computing the period for making 
application: and I submit that the same principle applies by 
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` analogy : to appeals, so ds to constitute “sufficient cause”: under 


S. 5. Balwant Singh v. Gumani Ram 1. 
i (Lord Sumner :—You want to show, that Johnstone, J., made 


“a mistake in law in exercising his discretion refusing you grace ; 


where is the error in law?) ‘ 

The learned Judge followed the decision in Ramjiwan Maly. 
Chand Mal 2 where it was laid down that mistake of law could 
not constitute “sufficient cause” within S. 5. That case was ovér- 
ruled in Brij Mohan Das v` Mannu Bibi 3. | 
. To the same effect is 183 P. R. 1888, which being a Full - 
Bench decision of his own Chief Court was binding on the learned 
Judge. 

` (Lord Dunedin :—The real point is, ought not the Appellate 


‘Court to think. it a reasonable and proper proceeding to make an . 


application when the Judgé to whom it was presented thought 
so ?) : h 
~ The principle for which I contend has long been approved 
in Calcutta. 

Nabo Kasim Singh v. Kamini Dossee £ (Miscellaneous 
Appeals) a decision of 14 Judges. Brajendra Coomar Roy Chow- 
dhry’s case 5. er 

Zeffertt for respondent A. A. Coates: The appeal to this 
Board is incompetent. When a decree of the High Court affirms 
the decree appealed against, the Board will not hear an appeal even. 
though admitted, unless some substantial question of law is 
involved: Karuppannan Servat v. Srinivasan Chetti 6. There is 
no such question of law here. f 

(Lord Dunedin :—Thé question of jawi in this case is whether 
Ramjiwan Mal v. Chand Mal 2 was right or wrong ?) 

. I submit that the question whether the Court used its dis- 
cretion or not can only be a question of fact. l 

"The certificate here was granted under S. 109 (c) of the new 
Code of Civil Procedure, and being under the last clause of S. 110 
the appeal must involve some ` substantial question of law. 

(De Gruyther) reierted to Order 45 rule 3 “or thatit is 
otherwise fit for appeal.’ 





1, (1883) I. L. R. 5 A. 591. 2. (1888) I. L. R. 10 A. 57, 
8. (1897) I. L. R. 19 A. 848 (F. B.) £. (1865) 2 W R 35. 
5. (1867) 7 W.R. 529, 6. (1901) L, R. 29 I. A. 838. ' 
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| The words of S. 109 are “as hereinafter provided ” this 


must refer to S. 110. In any case a substantial question of law is © 


requisite because the order appealed from affirmed the decision of 
the Court immediately below. S. 110. It is unnecessary that 
such order should affirm such decision on the merits. (Bent Rat 
v. Ram Lakham Rai 1.) 


Secondly, I submit that S. 5 gives a discretion to the 
Judge and that this Court will not override that discretion 
unless arbitrarily used. It is nob enough that this Court 
might have used its discretion otherwise. Sharpe v. Wakefield 2. 
It is necessary for appellant to show that the Lower Court used its 
discretion capriciously or arbitrarily. Bhimrao v. Ayyappa 8. 
It is impossible to contend this was the case here, when it is 
quite clear the Judge exercised his discretion judicially and that 
he carefully considered 183 P. R. 1888 and held that it did not 
bind him in this case. 


Thirdly, I contend the Judge exercised his discretion rightly. 
- A mistake of law on the part of solicitor, counsel or litigant 
is not “sufficient cause” for extending the period of appeal. 
In te Helsby tand Coles v. Ravenshaw 5. There can be no 
such thing as bona fide mistake of law. Bechy v. Ahsan-Ullah 
“Khan 6. ; nd 
( Lord Dunedin':—pointed out that the presiding Judge in 
the latter case was also the presiding Judge in Brij Mohan Das 
v. Mannu Bibi 7.) 


I quote it to show that though their mistake may have been 
honest they cannot have acted with due care and caution. 


(Lord Dunedin :—Logically that would imply that no mis- 
take of law could ever come under $. 14, In the two Full Bench 
cases in the Weekly Reporter the mistake must be a mistake of 
law, and the Judges laid down that if it were made with due care 
and attention, indulgence might be granted. How can you say it 
was not so made here when, the Judge Prenter agreed with 
appellants’ view and when the case comes. here on appeal, I 





1. (1898) 20 All 367. 2. (1888) 21 Q. B. D. 66 (80). 
3. (1906) 31 Borh. 33, (36, 37). 4. (1894) 1 Q. B. D. 749 (C. A.) 
5. (1907) i K. B. 1. “6. (1890) I. L. R. 12 All. 461, 
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myself think Prenter was right and Johnstone wrong? The poor 
man had Prenter’s decision in his favour, and could ` not know 
Johnstone would say it was wrong: then he is blamed for “ per- 
sisting” in his view. 


(Lord Sumner :—In England there is a good deal of author- 
ity that a mistake of counsel is no ground for indulgence, but in 
India there seems to be strong authority for the opposite view. It 
is a big thing for us to upset a course of decisions.) 


(Lord Dunedin :—These cases against you are Full Bench 
judgments, and they seem to cover nearly the whole of India. 
We are averse to altering settled rules of procedure). ; 


(De Gruyther :—The Calcutta rulings have been adopted in 
Madras and Bombay). 


Further, I submit that in fact appellant did not go to any 
Court at all to have the abatement under S. 368 set aside.. His 
application to District Judge Prenter was in terms an application 
under Ss. 365 and 371, Civil Procedure Code. It was the learned 
Judge himself who took action under S. 368 as well. The plain- 
tiff appellant has never up to date made the application required by 
that section, specifying the name, description, and place of abode 
of the legal representative of the deceased defendants. Without 
such application District Judge Prenter’s order, so far as defen- 
dants were concerned was without jurisdiction. 


(Lord Summer :—If the Judge forced the remedy upon him, 
what do you suggest he should have done ?) . 

[Lord Dunedin :—The plaintiff seems to have had an errone- 
ous view -that because he had only been put on the record in the 
Chief Court he needed to have it done again in the District Court. 
It seems to me he need not bave applied at all.) l 


The Order of the Chief Court dismissing the appeal as. time- 
barred can be supported on other grounds. No appeal against the 
order of abatement lies. That order was passed in March 1908, 
but the appeal was’ lodged on April 1909. The new Code of 
Civil Procedure came into force on January 1, 1909. Under the 
old Code’ there was a right of appeal from S. 363 under S. 588 
(18) but the new Code gives no such right. The provision corres- 
ponding to S. 368 is Order 22 Rule 4: and Order 22 Rule 9 applies 
to non-joinder of defendants a procedure corresponding to the old 
S. 3871. No doubt S. 154 of the new Code safeguards any present 
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right of apes which had accrued on J anuary 1, 1909: but 
S. 154 does not apply here, as the right of appeal was barred by 
limitation at the commencement of the new Code. 


De Gruyther, K.C.,—In reply: The order against a was 
made on April 6, 1909, after the new Code had come into force. 
Till then the order in our favour, sətting aside the abatement, 


stood. The argument tat no appeal lies under the new Code | 


fails (1) because no order was ever made under Order 22 Rule 4. 
and secondly, if there were, Order 43 (k) provides an appeal. 


My right of appeal is preserved by S. 154 of the New Code : 
it is a right which had accrued before that Act came into force. 


Their ‘Lordships’ judgment was delivered (July 19, 1917) by 


Lord Dunedin.—The facts out of which this case arises are 
very clearly and succinctly stated by Mr. Justice Joxnstone in his 
judgment of the 6th April, 1909, which is part of the necessary 
history of the judgment actually before their Lordships. He 
says :— a 
“ The history of this case is in brief as follows: In 1903 
His Highness Raja Balbir Singh of Faridkot brought a suit under 
S. 283 Civil Procedure Code (1882) against Kashi Ram and Joti 
Mal, decree-holders, Mr. G. H. Coates, judgment-debtor, and two 
others, for a declaration that certain property, attached under 
Kashi Ram and Joti Mal’s decree, was plaintiff's property, and so 
not liable. Great delay took place and an application for transfer of 
the case was made to the Chief Court; but a new’ District Judge 
having been ordered to Ferozepur, transfer became unnecessary: 
Again plaintiff applied for transfer of the case, and again the 


petition was rejected, and the case was taken up thereafter on. the ' 


21st April, 1904. In the course of the hearing on the | 6th July, 
1904, an application was made to the Chief Cour: to revise an 
order of the District Judge, directing a party to prodace- certain 
books. I need not go into debilis coynserninz this.’ Suifice it 
to say that the petition remained in the Uhief “Court till 
the 1st January, 1908, when Mr. Herbert, pleader for plaintiff, 
withdrew it, and that in the meantime certain casualties had 
occutred among the parties. In February 1906 Ruja Balbir Singh 
died and was succeeded by the present Chief. On the 9th May, 
1906, the latter applied in Chief Court for substitution of his own 


name and this was ordered-on the 19th May, 1906, Joti Mal, 
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defendant 2, had also died on the 15th April, 1906, and plain- 
tiff ‘said he heard of this (plaintiff is a minor) on the 8th 
November of the same year. Application’ for substitution of, his 


Lala Kanshi five sons was made ọn the 13th December, 1907, and the file still 


“Ram. 


Lord 
Dunedin. 


being'in the Chief Court, on the 11th Januar y, 1908, the ‘prayer 
„was granted. These orders of the 19th N May, 1906, and the 11th 
January, 1908; were apparently -both ex parte. 

“The papers went back from Chief Court to District J KANG on 
the 13th March, 1908, and then an application was made to District 
Judge on the 16th March, 1908, by Kashi Ram, defendant 1, and 
Lala Achhru Ram, one of the sons of Joti Mal; praying for an 
order of abatement on the grounds that in none of the following 
cases had representatives of deceased parties been put on the record 
within time, viz, :— f 

“1, Vice Raja Balbir Singh, died February 1905 ; 
“3, Vice Joti Mal, died April 1906 ; and 
“3. Vice Mr.G. H Costes, died about December 1903, | 

“The new District Judge, Captain Sanford, without enguir y 
and without notice to plaintiff, the present Chief, and obviously 
without looking at the Chief Court’s orders of the 19th May, 1906, 
and 11th January, 1908, summarily there and then ordered abate- 
ment, and gave applicants costs out of the deceased Raja's estates. 
The order was passed under both section 366 and section 368, 
Civil Procedure Code (1882), all three prounds seb forth in the 
petition being accepted as sound. 


“ Upon a petition by ‘the present Chief, Captain Sanford’s 
suecessor, on the 8th April, 1908, reconsidered the ex parte order 


_ of the 16th Mach, 1908, and set aside the order of abatement in 
| so far as it depended upon the matter of the decease of the late 


“Raja. This was an order under S. 371, Civil Procedure Code, 
and was within the power of the District Judge. Then, on the 
24th April, the District J udge took up the other two demises and 
set aside the abatement order also in respect of them. On both 
occasions it was urged before the, District Judge that S. 371 did 
not authorise the reconsideration b y him of an order under S. 368, 
Civil Procedure Code, but he overruled the objection. ” 


Having thus set forih the facts, the learned Judge expressed 
his opinion that though S. 871 authorised the setting aside 


_of the abatement in so far as it depended on a failure to substitute 
a new. plaintiff under, 8. 366, it did not do so, in so far as the 


° 
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abatement order depended on a failure to substitute a new an 
dant under S.: 368. Accordingly holding the District Judge 
Prenter’s order to review to be'ultra vires, he quashed that order 
and restored the ex parte order of the DENCE Judge Sanford which 
abated the suit. 

It follows from what Mr. Justice Johnstone had said, that in 
his opinion the pruper course for the plaintif who, by an ex parte 
order in the District Court, had had his suit brought to an end, 
was to appeal to the Chief Court against that order, This the 
plaintiff did. But on presenting his appeal he was met by’ the 
objection that it was time-barred. The case depended before the 
same Judge, Mr. Justice Johnstone. He upheld the objection. 
The case was then set down for review by the Chief Court. In 
that Court Mr. Justice Johnstone sat as sole judge. He, after’ a 
careful reconsideration, not unnaturally repeated his former judg- 
ment, but gave leave to appeal to His Majesty in Council. i 

The sole question directly raised is whether the time which 
was spent in getting the District Judge Prenter’s judgment, 
which was afterwards decided to be wrong andin getting it set 
aside, falls to be deducted in calculating the time during which 
appeal was possible. This depends on S. 5 of the Limitation 
‘Act, which is in these terms :— 


“ Any appeal or application for a review of judgment may be admitted after 


the period of limitation prescribed therefor, when the appellant’ or applicant 
satisfies the Court that he had some sufficient cause ‘or.not presenting the appeal 
or making the application within such period.” - 

It is right, also, to quote 5. 14 of the same Act, which is as 
follows :— 

“Tn computing thie period of limitation presoribed for any suit the time 
during which the plaintif has been prosecuting with due diligence another civil 
proceeding, whether in a Court of First Instance or a Court of Appeal, against the 
defendant, shal! be excluded, when the proceeding is founded upon the same cause 
of action, and is prosecuted in good faith in a Court which, from defect of juris- 
diction or other cause of'a liks nature is unable to entertain it.” 

This, it will be observed, does not in terms apply, as it deals 
' with suits and not with appeals, but its relevance will be seen by 
the judgments afterwards quoted. | 


_ The learned Judge, Mr. Justice Johnstone, in his. first deli- 
verance on this matter, cited the case of Ramjiwan Mal v: Chand 
Mal 1. That case laid down the broad propòsition that a mistake 


in law never could be the foundation for an application for the 


1. (1888) 1. L. R. 10 All; 587, ©. ~ 
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indulgence which may be granted under S, 5. If that were 


_ sound there would be an end of the case. Upon the assumption’ 


that review was not the proper ‘remedy for an abatement - granted 


Lala ih in respect of S. 368 (which assumption the plaintiff by acquiescing 


Lord 
Dunedin. 


in Mr. Justice Johnstone’s judgment of the 6th April, 1909, must 
be held to concede), the proceeding by way of review instead of 
by appeal was a mistake in law. But the learned J udge’s atten- 
tion does not seem to have been called to the fact: that the case 
cited was really reversed by the decision of Brij Mohan Das v. 
Mannu Bibi 1 where a full Bench held that a mistake in law may. 
be the foundation for the relief craved. The case on its facts is 
not directly in point here, for it was concerned with a suit and - 
not with an appeal ; 4. e., was directly under S. 14; ; and further, 
the mistake made was clearly within the words “ a Court which: 
from defect of jurisdiction is unable to entertain, it.” , In the 
second judgment the learned Judge carefully resonailated the 
authorities. The case of Karm Bakhsh v Daulat Ram 2 had been 
specially pressed upon his attention ; a Full Bench decision of his 
own Court which, if applicable, he was bound to follow. He 
refused to consider it applicable, because, in his opinion, it laid 
down no general rule, and each case he considered depended on its 
own facts. 


Their Lordships find it PET toagree with the, view that 


. the case of Karm Bakhsh v. Daulat Ram 2, laid-down no general 


rule. The case was first taken in Gab when Plowden, J., 
the point being raised, said, “ This class of cases is constantly _ 
cropping up, ‘and some definite rule should be laid down,” Follow- 
ing this view, when with another Judge he took up the case in the 
‘Divisional Court, he referred the matter to a Full Bench. The 


. case was heard before a Full Bench, and Plowden, J. delivered 


the judgment. It will be enough to cite two passages from that 


“judgment. After setting forth the terms of 8.5 of the Limita- 


tion Act, he says :— 
"MAH that the section requires in express terms as a condition for the 
exercise of the discretionary power of admission of an appeal presented after time 
is sufficient cause for not presenting the appeal within the prescribed period. If 
such can be shown the Court may, in its discretion, which is of course a judicial | 
and not an arbitrary discretion, admit the appeal. We think the true guide for a 
Court in the exercise of this discretion i is whether the appellant has acted with 


` reasonable diligence.in prosecuting his appeal, and we think further that he ought 
| ordinarily to be deemed to have acted with ordinary diligence, when the whole 








1 (1897) I. L. R. 19 All. 348. 2 (1888) P, R. 473. 
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4 
period, between the date of the decree appealed against. and the. date of presenting 
the appeal does not, after excluding the time spent in prosecuting with due dili- 
gence a proper application for review of judgement, exceed the period prescribed 
by law for. presenting tHe:appeal.” - ‘ gis e ua 

And again— i Beg : 
“Wa also agree with the High Court of Allahabad,in the -case reported in 
Balwant Singh v. Gumani Ram 1 that the circumstances contemplated in S. 14 of 
the Limitation Act should ordinarily constitute a sufficient cause within the 
meaning of 8: Dare yt $ 


These citations seem to show that there is ‘a ‘general rule 
expressed, and that the case was only sent toa Full Bench: i -in 
order that some general rule should be laid ‘down. >: 

The learned Judge says that each case depends: on its own 
circumstances. This is true. But he seems to treat this truism 
as if it.was destructive of the idea that there can be a general rule. 
There is no, inconsistency in the position. There may be a general 
rule as to the exercise of discretion, but each-case must, never the- 
less, be examined as to its.own circumstances to seé whether they 
make it fall within or without the terms of the general rule. 

It would doubtless be within the power of this Board to 
hold that the general rule so laid down was wrong. But here 
it must be noticed that though as authority binding on 
Mr. Justice Johnstone it rests on the Punjab case, the authority 
for it is really much wider, The case of Brojender v. Coomar 
Roy 2 was also a Full Bench.case, sent to’ the Full Bench of 
Calcutta in order to obtain a general rule, and it is well sum- 
marised in the head note which runs :— 


“Tf aparty presents an application for review of judgment within the 
ordinary period limited for appealing, the time occupied by the Court in disposin& 
of sach application will not be reckoned among the days limited for appealing, but 
will be added thereto, and memorandum of appeal presented within such extended 


-period will be received as presented within time.” 


And in delivering judgment Peacock, C. J., mentioned that 
they were upholding the ruling of fourteen Judges in 1865, and 
that the practice upheld had been the practice of Madras since 
1860. Their Lordships were also informed that the same rule 
had been followed in Bombay. In Allahabad the same result is 
reached by combining the case reported in Balwant Singh v. 
Gumani Ram 1 with the case in Brig Mohan Das v. Mannu Bibi 8 


Now ifthe matter were entirely open inasmuch as mere 


“mistake in law is not per se 8 sufficient reason for asking the Court 
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to exercise its discretion under S. 5 (instances of which are given 
in-some of the cases cited by the learned Judge), there would be a 
good deal to be said in argument in favour of making the rule uni- 
versal, and’ upholding in its entirety the ruling given in the case 
of Rampiwan Maly. Chand Mal 1 above cited. But the matter 
is not open. To interfere with a rule, which after all is only'a 
rule of procedure, which has been laid down as a general. rule by 
Full Benches in all the Courts of India, and acted on for many 
years, would cause great inconvenience, and their Lordships do 
not propose so to interfere. i l 


It- was strenuously urged by the learned counsel for the 
respondents that inasmuch as the power in S. 5 is admittedly 
a discretionary power, this Board ought not to interfere with the 
discretion exercised by Mr. Justice Johnstone, and he cited cases 
of which Sharp v. Wakefield 2 may be taken as a type. In reality 
however, that case is against him. - For it laid down that discre- 
tion there as here must be a judicial and not an arbitrary discretion. 
Now if the Judge who purports to exercise the discretion: does go 
under the view that there is no general rule, when in fact, there is 
one, if he has, to use an expression often used in another class of 


cases, misdirected himself as to the law to be applied to the case, he 


cannot-exercise a judicial discretion, and the Superior Court—in 
this‘ case this Board—must either remit the case or exercise the 
discretion themselves. In a case like Sharp v. Wakefield 2 there 
would necessarily be a remit. Here it is otherwise, for the general 
rule applies, and it only remains to see whether the proceedings in 
the review were reasonably prosecuted and in good faith. “That 
they were so their Lordships have no doubt. The District J udge 
Sanford made the order for abatement on the 16th March, 
1908. The plaintiff applied on the 20th March. to set 
it aside, and it was set aside by the District Judge Prenter on 


the 24th April, 1908. Mr. Justice Johnstone speaks of. the 


plaintiff “ persisting ” in prosecuting review after the defendants 
had taken the point that appeal and not review was the proper 
remedy. But the defendants were held by the District Judge 


' Prenter to be wrong, and their Lordships think that the plaintiff 


cannot be held in any fair sense to have “ persisted ” in his atti- 
‘ tude till Mr. Justice Johnstone’s first judgment of the 6th April, 
1909... Accepting that judgment, he appealed on the 21st-April, 
1, (1888) I, L. R. 10 All, 687. . 2, (1891) L, R, A O. 178, 
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1909. The dieni of what: he did in the fifteen. ee is neither 
here nor there. For, accepting the general rule-as stated above, 
the period for appealing being ninety days, the dates stand thus : 
the District Judge Sanford’s order was made on, the 16th March, 
1908. That order was set aside on the 18th April, 1908. Thus 
only twenty-three days out of the ninety had expired. That left 
forty-seven days. And after the proceedings for review termina- 
ted only fifteen days were consumed before the appeal was presented. 


‘Though ït is not in the appellant’s mouth to say that Mr. 
Justice Jobnstone’s first judgment, settling that review. was in- 
competent, is wrong, he having acquiesced therein, -still as the 
matter has been mooted and discussed, their Lordships think it 


better to say that in their view the District Judge Prenter’s judg-- 


ment on this point was right, and that of Mr. Justice Johnstone 
wrong. The point seems to their Lordships very clear. S. 365 
provides for the substitution of a new plaintiff when the plaintiff 
has died, upon the application of the representative of the deceased 
plaintiff. S. 366 deals with the state of, circumstances when no 
such application is made within a certain time. The defendant 
may either (1) have the suit abated; or (2) get an order putting 
up a new plaintiff. 5. 868 deals in a similar manner with the 
case of the death of-a defendant. Thus it will be noticed that 
abatement is a penalty which is only imposed o on a failure of the 
plaintiff. 


Then comes S. 371. This Peranti deals with what 
abatement involves : “ No fresh suit shall be brought on the same 
cause of action.” It is obvious that it is,only a plaintiff that is hurt 
by this. Nothing could be better for a defendant. It is also 
obvious that an abatement is equally hurtful to the plaintiff whether 
granted in respect of a failure under S. 866 or S. 868. 
When S. 371 goes on to say under what conditions the plaintiff 
can get rid of the abatement, is would be expected that it would deal 


with abatement however procured.’ And.the opening words maké 


it clear that it is so; “ When a suit abates or is dismissed under 
this chapter.’ This chapter includes $. 368 just as much as 
S. 366. The learned Judge seems to think thatan argument can 
be founded on the fact that in the appeal section 588, an appeal is 
given against orders pronounced under S. 368 and the second 
paragraph of S. 366, but none against those under the first 
paragraph of 6. 366. The reason . is apparent, S. 871 
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which gave review was sufficient as to abatement so far as‘the . 
plaintiff was concerned ; but being a plaintiff's section only, it was 
unavailable to a ‘defendant and as already pointed out, a defendant 


“as such never would want to complain of abatement. But in. 


paragraph 2 ofS. 366 and in parts of S. 368, there’ are other- 
matters than abatement. Under S. 366; paragraph 2a defends .: 
ant might bring about the introduction of a wrong plaintiff against 
the will of the right one; under S. 368 a plaintiff might 
introduce a wrong defendant. To the persons so aggrieved there is 
given appeal. 

Though they think that Mr. Justice Johnstone’s judgment 
on this point is erroneous, there is one remark which he makes . 
in his opinion with which their Lordships agree, and which, they 
wish to approve and emphasise. He points out how the whole 
mischief has arisen from the fact that the District J udge Sanford’s 
order abating the suit was pronounced ex parte without giving 
the opposite party the opportunity of appearing. An order abating 
the suit, looking to the terms of S. 371 already quoted, may 
be said to be really tantamount toa judgment in favour of the, 
defendant. To pronounce such a judgment ex parte, when-no 
notice has been given to the opposite side to appear and contest 
the order, is much the same as to decide a suit against a defend- 
ant who has not been ‘cited to appear. The practice, if it is a 
practice, is quite indefensible. BAY gs 

Their Lordships think it better to say further, that ifthe | 
defendant had been present, it is clear that no order of abatement. 
ought to have been pronounced. The -plaintiff as representative 
of the original plaintiff, and the defendant’s representatives, of Joti 
Lal, had been introduced in the Chief Court. No doubt that was 
only done in the course of an interlocutory-application as to the 
production of books. But the introduction of a plaintiff or a 
defendant for one stage of a suit is an introduction for all stages, 
andthe prayer, which seems to have been made ob majorem 
cautelam, by the plaintiff, in his application to the District Judge 
Prenter, under 8. 365, was superfluous and of no effect. 
Coates, the judgment debtor, was only formally called, and the 
n on-presence of his representatives would afford no ground for the 
abatement of the suit. 

Their Lordships will therefore humbly advise His Majesty 
to allow this appeal, and to remit to the Chief Court to allow the 
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appeal and to set aside the order of the- District Judge Sanford, 
and: to remit-to the District Judge to proceed with the hearing of 
the case on the merits. ' The respondents will pay the appellant 
the costs of this appeal and in the Courts below the costs so far as 
the proceedings were directed to setting aside the order of Judge 
Sanford. The general costs of the.suit will abide the result on 
the merits. : l 

Solicitors for Appellant :—T. L. Wilson & Co. 

Solicitors for Respondents :— Lumley and Lumley. 

A, P.P. 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. ` 


Present: Mr. JUSTICE SPENCER AND MR. JUSTICE 
SRINIVASA AIYANGAR. 
Arunachalam Chetty + ... Appellant® (Plaintiff) 
v. 
Sabapathy Chetty ... Respondent (Defendant). 


Decree obtained by fraud—Suit to set aside —Jurisdiction of inferior Court to 
entertain suit—Test—Nature of reliefs which inferior Court can grant—Revival of 
Suit in which decree was passed—Application for, tobe made to which Court— 
Superior Court if has concurrent jurisdiction to entertain suit—Consent decree 
obtained by fraud—Remedy of aggrieved party—Suit or review—Decree -obtained 
by fraud if a nullity. 

It is ‘competent to a Court of inferior jurisdiction to eutert ving suit to 
declare a Compromise decree obtained in a Court of supartior jarisdiction .to be not 
binding on the plaintiff as having been obtained by fraud, provided the suit is. as 
regards the amount for which the Compromise decree was passed and as regards 
the situation of the properties affested by and the residence of the parties to the 
decres, within the cognizance of the inferior Court. The mere fact that the suit 
in which the Compromise decree was passed was for an amount exceeding the 
pecuniary jurisdiction of the inferior Court does not deprive it of its jurisdiction to 
entertain the suit provided the decree itself was for an amount within its jurisdic- 
tion. , i 

Tn such a suit the inferior Court has no jurisdiction either to set aside the 
decree of the superior Ooart or to direct that the suit in which the decree was 
passed should be retried and decided on the evidenca. 


Semble, The remedy of the plaintiff, if he succeeds in getting the declaration l 


sought for, is to apply to the Superior Court either to revive the suit or to` proceed 
with it d t 

Per Srinivasaiyangar, J :—The Superior Court may also have concurrent 
jurisdiction to entertain the suit. 

The more appropriate mode of setting aside a consent deoree for fraud is by a 
separate suit instituted for that purpose rather than by @ motion in the cause in 


the nature of æ review. i 
‘A deores obtained by fraud is not a nullity and is not wholly void. 


* L. P. A. No. 215 of 1916 28th March 1917. 
` 
67 
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Appeal under clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Napier in C: R. P. No. 
951 of 1916 praying the High Court to revise the ordér of the 
District Court of Coimbatore in C. M. A. No. 6 of 1916 preferred 
against the order of the Court of the District Munsif of SEREDE 
in O, S. No. 1631 of 1915. 

` N. A, Krishna Aiyar for the Appellant. 


N. S. Rangasami Aiyangar for T. Narasimha Aiyangar for 
the Respondent. ~ 


The Court delivered the siang 


Judgments :—Spencer, J. :—The question that has been argued - 
in this Letters Patent Appeal is whether it is competent to a Court 
of inferior jurisdiction to entertain a suit to declare a compromise 
decree obtained in a Court of superior jurisdiction to be not binding 
on the plaintiff as having been obtained by fraud. The plaintiff 
asked in his plaint not only for a declaration that the decree in O. 
S. No. 20 of 1914 on the file of the District Court of Coimbatore 
‘was not binding on him but also that 1 should be set aside and 
that the said suit should be retried and decided on the evidence. 
The District Munsif to whom the plaint was presented held that 
he had no jurisdiction to go into the question whether the former 
decree was obtained by fraud and that only an Appellate Court or 
a court transferring a suit from one court to another would have | 
the power to direct a retrial, The District Judge, who heard an . 
appeal from.the District Munsif’s decision, was of opinion that a 
‘court: -of inferior’ jurisdiction could not either set aside or order a 
re-hearing of a suit tried by a court of superior jurisdiction. 


The learned Judge of this court, who disposed of a peti- 
tion to revise, the District Judge’s order, gave as his reason: 


“for refusing -to interfere in the matter that the suit as origi- 
‘nally instituted was not within. the pecuniary jurisdiction of the 


District Munsif, although the amount involved in the compromise 


-decree was. 


There seems to ise been a considerable misapprehension as 


“to the course that the court trying the question of fraud would 


have to follow if it decided in the plaintiff’s favour. As observed in 
Vijaya Ramayya v. Venkata Subba Row 1 it would be sufficient 
for:the.court.to declare that the previous decree was of no effect 


1. (1915) IL, R. 89 M. 853 at page 8782: 80 M. L. J. 465 
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go far as he was concerned. Their Lordships remarked in that 
case that the trial, of the suit, which has been improperly compro- 

` mised, after a declaration to that effect would no doubt proceed if 
a proper application were made to the proper court.. They refused’ 
in second appeal to make any order as to that. 5o here, the fact 
that the plaintiff asked for two reliefs which could not in the 
nature of things be granted was mo reason for not deciding 
whether he was entitled to the declaration which he demanded if 
he proved that the compromise was fraudulent. 


Next as regards the powers of the District Munsif to try a 
suit brought for a declaration that a decree obtained in the District 
Court was obtained by fraud, 9. 9 of the Civil Procedure Code 
runs thus :—‘‘The courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits ofa civil nature except- 
ing suits of which their cognizance is either expressly or impliedly 
barred.”. The respondent has not shown that there is any 
express or implied bar to such a suit as this, Under S. 56 cl. (b) 
of the Specific Relief Act, a court has no power to stay proceedings 
in a court not subordinate to it ; but there is no such limit placed 
by S. 42 on a court that has other wise jurisdiction over the suit 
making a declaration as to a plaintiff's title toa legal right and 
granting a permanent injunction against the decree-holder execu- 
ting his fraudulent decree against the plaintiff. g 

If it were only the court which possessed the j urisdiction to 
try the suit in which the fraud was committed that could enter- 
on whether a decree so obtained was vitiated by fraud, 


tain a questi 
pe no relief by suit under Art. 95, - Limitation- Act, 


there would > ; 
for parties aggrieved by fraud perpetrated ia the trial of Small 
‘Cause suits or of rent suits in revenue -courts or in appeals to the 


Prvy Council, however gross the fraud.- In Nistarinmi Dassi. v., 


Nundoo Lal Bose 1, Stanley, J., quoting from Shedden v. 
Patrick 2, observed, “Tt matters ‘not whether the impeached 
judgment has been pronounced by an-inferior tribunal or by the 
highest court of judicature in the realm; in all cases alike 16 is 
‘competent for every court, whether superior or inferior, to treas 
as a nullity any judgment which can be clearly shown to have 
been obtained by manifest fraud.” His judgment was upheld in 
appeal by a Bench of three J udges in Nistarini ‘Dassi v. Nundoo 
ee et 








eee eee 
1 (1899)z1. L. Re 26'Oal, 891, 9, (1854) 1 Mawa. H. L.0 6v5, 


Aruné- 
chalam 
Chetty 
g D - 
abapathy 
Chelty. 
—, 


Spencer, J. 


Aruna- 

chalam 
Chetty. 
`U. t a 
Sabapathy 

Chetty. 


Spencer, J. 


‘Srinivasa, 


Aiyangar, J. 


502 THE MADRAS LAW JOURNAL REPORTS. [VOL KAKI 


Lal Bose 1, (see observations of Maclean, C. J., at page 381-2) 
and confirmed by the Privy Council in Benode Behary Bose v. 
Nistarint Dassi 2. l f a 

In Banke Behari Lal v. Pokhe Ram 8, and Jawahir-v. 
Neki Ram 4, it was held that a Subordinate Judge and a 
District Munsif could try suits to declare that decree passed -by 
the Calcutta High Court and by another court in Bengal respec- 
tively were void as against the plaintiff, when the -cause of action 
arose within the jurisdiction of the former courts owing to execu- 
tion proceedings having been taken in that locality. 


As regards pecuniary jurisdiction the compromise decree was 
for Rs. 1,700 -and interest, and that is therefore the extent to 
which the interests of the plaintiff in this suit hive suffered: : 
It is not suggested that there has been any undervaluation. The: 
property is situated and the defendant resides within the- juris- 
diction of the Tiruppur District Munsif’s Court. Under S. 12 of 
the Civil Courts Act the Tiruppur District Munsif’s court is the: 
proper court to try the suit unless it is shown to be’ ‘ otherwise 
exempted from his cognizance’. I am not aware of any provision 
of law which has the effect of exempting from the jurisdiction 
of a court, otherwise competent to try them suits brought: to 
avoid decrees obtained in suits when the original plaintiff claimed - 
in his plaint more than he got by the final decree. is 


I consider therefore that this appeal should be allowed and 
the District Munsif of Tiruppur should be directed to restore 0. S. 
No. 1631 of 1915 to his file and dispose of it according to law, 
Costs throughout to abide and follow the result, 


Srinivasa Aiyangar, J.:—I agree. The question in this ; 
appeal is whether one court has jurisdiction to entertain a suit to 
set aside the decree of another court, in this case a superior 
court, on the ground of fraud, The-present suit was filed in . 
the Munsif’s Court, Tiruppur, to set aside a mortgage decree 
passed by consent by the District Court, Coimbatore, for a sum 
of Rs. 1,700 in favour of the defendant against the plaintiff in a 
previous suit in that court by the former against: the latter to 
recover a sum of money which was beyond the pecuniary jurisdic- 


tion of the Munsif. The lands charged are wholly within the local 
1, (1902) I. L. R. R. 80 O. 869, 2. (1905) 1. D. R. 88 Oal. 180, 
8e (1:02) 1, L. R, 25 A, 48, . 4, (1914) I, L. R, 87 A..189, 








l \ 
pakt Xiv.] THE MADRAS LAW JoURNAL REPORÈS. | 503 


limits’ and the value of the relief sought is within the pecuniary 
limits of the jurisdiction of the Munsif.- The plaintiff’s claim 
is to relieve himself from the liability to pay Rs. 1,700 under 
previous decree and to get rid of the charge on his lands for the 
same amount. The defendant also lives within the jurisdiction of 
the Munsif. 


It is now quite settled that the more appropriate mode 


of setting aside a consent decree for fraud is by a separate 
action instituted for that purpose where charges of fraud can be 
fully investigated, rather than by a motion in the cause in the 
nature of a review; but such a suit is not, I think, the same as 
an action of review or the old bill of review. (Mussamut Gulab 
Koer. v. Badshah Bahadur}. Legislative recognition of this 
mode of procedure is afforded by article 95 of the Limitation Act. 
A suit instituted for that purpose is an ‘ordinary civil suit and the 
jurisdiction of the court to entertain such a suit must depend on 
the provisions of the Civil Courts Act and the Code of Civil Pro- 
cedure. It was not said that suits to set‘aside decrees were exemp- 
ted from the cognizance of Munsiffs and under S. 12 of the Civil 
Courts Act therefore Munsiffs have jurisdiction to try suits of this 
class. If the suit is considered to be one for the determination of 
a right to or interest in immoveable property, the District Munsif’s 
court, Tiruppur, was the proper court to try it (S. 16 of the Code); 
otherwise the same court will have jurisdiction to try it as the 
defendant actually and voluntarily resides within the local limits 
of its jurisdiction (S. 20 of the Code). If for instance the plaintiff 
in the present suit had executed a mortgage deed in favour of the 
defendant for Rs. 1,700 and interest on the security of the pro- 
perty charged by the decree in satisfaction of his claim in the pre- 
vious suit and if that suit had been withdrawn or dismissed as adjus- 
ted without there being a decree and if the present suit was to set 
aside the mort sage on the ground of fraud, there can scarcely be 
any doubt that the District Munsif of Tiruppur would have juris- 
diction to entertain it. For the purpose of determining the court 
in which the suit should be filed I donot see any difference 
between the 2 suits. The District Judge may also have concurrent 
jurisdiction, but the suit must be instituted in the District Munsif’s 
court as that is the court of the lowest grade competent to try it. 
That is how the matter stands on the construction of the relevant 
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portions of the statutes which prescribe or limit the ` jurisdiction’ 
of courts. i i“ 

A certain amount of confusion has, however, arisen by not: 
keeping quite distinct the question of the appropriate relief or 
reliefs which a court can grant in a suit to set aside a decree 
or the consequence which follow the setting aside of a decree, front 
the question of competency of the court to try the suit. In this 
very suit the plaintiff after praying that the consent decree should 
be set aside, further prayed that the court should direct the previous 
guit in the District Court to be retried and decided on the evidence; 
this latter relief he was not entitled to in the suit and the District 
Munsif was not competent to grant it. If the plaintiff succeeds 
in the suit, and gets the consent decree set aside, any application 
in the previous suit, either to revive 16 or proceed with it can only 
be made to the court in which that suit was pending and it is 
only that court that can make any order in respect of that suit ; 
but that in no way affects the jurisdiction of the Munsif to try the 
guit to set aside the decree. What exactly are the forms of reliefs 
which a court can grant when a party establishes his right to'set 
‘aside a-decree for fraud need not be considered or specified now as 
they may conceivably depend on the nature of the decree sought 
to be.set aside and other circumstances of the case. Ordinarily a 
declaration that the decree is not binding on the plaintiff and ‘an 
injunction restraining the other party from executing it, would be 
sufficient and proper. x 

The learned District Judge in his judgment in appeal in 
this case draws a distinction between the jurisdiction of the court 
to treat a decree obtained by fraud as a nullity when the impeach- 
ment of the decree arises incidentally or is only one of the reliefs 
prayed, and the jurisdiction of the court where the impeachment 
of the decree is the sole object of the suit. It ix quite possible 
that a court which has jurisdiction over a cause, may have juris- 
diction to decide on the validity of a decree though if the suit was 
‘wholly to set aside that decree it may have no jurisdiction on the 
ground that no part of the cause of action arose within its local 
limits or the defendant did not reside there. That difference 
arises, not out of any distinction between a direct and collateral 
‘impeachment of the decree, not out of any difference in the 
nature’ of the suits, but arises solely out of the difference 
in: the place of suing as determined by the proyisions of 
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the code or any other law determining thé'venue. I donot under- 
- stand how a court which is not competent to adjudicate directly 
on the validity or the invalidity of a decree can do so indirectly. 
If a decree obtained by fraud is-a nullity and is wholly void, 
(which I think it is not in spite of some expressiong to the con- 
trary in the reported judgments), the court may ignore it; but if it 
is binding till set aside, the fact that it is impeached ina suit in 
which other or substantial reliefs are asked which depend or are 
consequential on the setting aside of, the decree cannot confer a 
jurisdiction which otherwise the court did not possess. The recent 
decisions of the Calcutta and Allahabad High Courts some of 


which were confirmed by the Privy Council support the view ` 


taken above. In an early case in Calcutta, Pontifex, J., in connec- 
tion with an application to take the piaint off the file on the 
ground that leave to sue was not obtained is reported to have said 
that “ where the principal part of the prayer of the suit was to seb 
aside a consént decree of the High Court in a previous, suit, that 


court and that court alone, had jurisdiction.”’ (Bibee Soloman v. 


Abdool Aziz 1). In that case the whole cause of action appears to 
have arisen within the Jocal limits of the original jurisdiction of the 
High Court as the fraud which gave rise to the action was com- 
mitted within the local limits. The suit itself appears to be one 
in which substantial relief for the recovery of property appears to 
have been claimed and the previous decree which limited the 
right of the plaintiff was sought to be set aside asa prelimi- 
nary to obtain such relief. If that be so, the later decision of the 
game court on the Original Side in|Nistarint Dassi v. Nundoo Lal 
Bose 2 which was confirmed in appeal, which again was confirmed 
by the Privy Council, is conclusive authority for the position 
that a court which has jurisdiction over the cause has juris- 
` diction to set aside the decree of another court on the ground 
of fraud ag an auxiliary to the granting of the other reliefs 
(Nistarint Dassi v. Nundoo Lal Fose 2, Nistarint Dassi 
v. Nundoo Lal Bose 8, Benode Behari Bose v. Srimat 
Nistarint Dassi 4. I would draw particular attention to 
the judgment of Chief Justice Maclean in appeal at pages 380 and 
381, I. L. R. 30 C. where the question of jurisdiction of one court 
to set aside the decree of another court for fraud is discussed with 





1. (1879) 4 Cal. L. R. 266. a. (1899)T. L. R. 26 0. 891. 
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reference to the Indian statutes. In Kedar Nath Mukerjee v. 
Prosanna Kumar Chatterjee ,1, the suit-was.to set aside on the 
ground’of fraud a decree of a Small Cause Court, : at Krishnagar 


‘and sale of immoveable properties in execution of that decree on 


transfer by a Munsif’s Court: The plaintiff also claimed to recover 
possession of the property sold in execution and instituted the suit 
in the Munsif’s Court. ‘On objection taken, the jurisdiction of the 
Munsif to entertain the suit was sustained, but the learned Judges 
were disposed to hold that if the action was brought simply to set - 
aside the decree, the suit should have been- instituted in the 
Krishnagar Civil Court. It is important to note that the learned . 
Judges say that the suit to set aside the decree of the Small Cause: 
Court would not lie in that court, but would have to be brought in. 
the ordinary Civil Court, and it may, be ‚that .Krishnagar Civil... 
Court was the only court, which could take cognizance of æ suit 
under the Code of Civil Proceduive, if it was simply to, set paide... 
the decree. l | a 
Thé’ precise guéstion “now. raised, ‘ came. up for. decision i 
Cane Nundo Ram ?, and the Calcutta High’ Court: 
decided that: Munsif’s Court bad jurisdiction to declare that a decree 
obtained by fraud in a Subordinate Court was not binding on the 
plaintiff and to grant an injunction restraining the defendant from 
executing the decree. There also the decree.in the. previous suit 
was for a sum which was within the pecuniary jurisdiction of'the ` 
Munsif, though apparently: the claim .was for an amount above it. 
‘In this judgment the learned Judges appear to draw a distinction: 
between ‘setting aside adecree’.and declaring it to be a nullity; but 
what exactly is the difference i is riot explained, No doubt one court 
has no control over the record of. another court, and one court set- 
ting'aside the decree. of another court on. the.ground of fraud i in an 


‘action brought for that purpose, -does not do so. in the sense in 


which-a judgment i is vacated i in, appeal or ‘on review. The con- 
gequences are, or may be, différent; further" inthe latter case 
directions may be given’ as to: ‘revivor, new. trial or continuance of .. 


the’ proceedings and ‘the’ court may ever enter a fresh judgment. 
_in the old suit. Again there may be matters over which particular. 
> goutts have exclusive jurisdiction as for instance-.Probate. Courts, 


If a ordér ‘or decree’ is ‘passed ‘by- -such- courts in matters within 
their exclusive , jurisdiction, „uch order or , decree ‘cannot be set 


lo) BO. WIN. 559. ~ 2. (1906) 11 0. W. N: 579. 


ART X¥.] fhm MADRAS DAW JOURNAL KÊPORÊS. 507 


aside by another court, though the latter court may be able to 
make a declaration, that a party was guilty of fraud in obtaining 
that order, (See Priestman v. Thomas 1). In Earl of Bandon v. 
Becher 2, Lord Brougham said “it is undeniably true that the 
Court of Chancery has no ‘right to review a decree of the court of 
Exchequer ; that nothing but a Court of Appeal can give redress if 
such decree is erroneous, is clear, and indeej nothing can be more 
true than such a proposition; but it is equally true, that if the decree 
has been obtained by fraud it shall avail nothing for or against the 
` parties affected by it, to the prosecution of a slaim, or to the defence 
of a right”. How far such a distinction applies to courts exercising 
the same or similar jurisdiction as the ordinary civil courts in 
British India may be a question. If however that was the distinc- 
tioh made by the learned Judges in Sarthakram v. Nundo Ram 8, 
as -probably it was, thatdoes notaffect the present question. 
In alater case in the same Couri, Abdul Huq Chowdhry v. Abdul 
Hafiz 4, the suit was instituted in a Munsif’s Court to set aside a 
decree of the Presidency Small Cause Court. ‘The jurisdiction of the 
Munsif was upheld and the learned Judges pointed out that 
where a decree is set aside on the ground 2f fraud an injunction 
restraining execution is necessarily consequential thereon, even 
where no other relief is sought and that such a decree is more than a 
mere declaratory decree. - They followed their previous decision in 
Sarthakram v. Nundo Ram 8 and also” another decision Prannath 
Roy v. Monesh Chandra Moitra 8 which was confirmed .by the 
Privy Council. See Radha “Raman Shaka v. Pran Nath Roy 6, 
and Khagendra Nath Mahata v. Pran Nath Roy 1. In these cases 
- the main question in dispute was whether a party who had applied 
_ to the court which passed the decree, uncer Ss. 108 and 311 of the 
old Code, to set aside an exparte decree and a sale in execution of 
it, can sue to set them aside on the ground of fraud ina fresh suit. 
Their Lordships in the ‘Privy Council, ccnfirming the judgment of 


the High Court held that he can; ‘but these cases are important 


for the present purpose for two reasons. ‘In the first place though 
relief by way of reo svery of possession of immoveable piopert y sold 


in execution of the fraudulent decree was asked, their Lordships do 





1. (1884) L. R.9.P. D. T0 in appel, page 310. | 

2. (1585) 30. and Fin, 479 at 610; 6 Hag. Rep. 1517. ; 
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not appear to think that this made any difference, for they describe 
the suit as one “for setting aside a decree and auction sale on 
finding them to be illegal, fraudulent and conclusive ” ; in the next 
place though the previous decree was passed and the auction held 


‘by the Munsif, the suit to set them aside was instituted in a differ- 


ent Court, the Court of the Subordinate Judge. These two decisions 
of the Privy Council appear to me to conclude the question i in the 
present appeal. 

The latest case in. Allahabad is Jawahir v. Neki Ram 1. 
There a suit was instituted in the Munsif’s Court, Fatehabad 
(Agra) to set aside a decree of a court in Silguri in Bengal. The 
learned Judges held that the Munsif had jurisdiction. They based 
their judgment: on the ground that a portion of the cause of 
action at least arose within the jurisdiction of the Fatehabad 
Munsif as the fraudulent decree was .sought to be executed 
by attaching properties situate within his local jurisdiction and 
they followed an earlier case-in the same court where it was 
held that it was competent for the Cawnpore Court to set aside a 
‘decree of the Calcutta High Court. (Banke Behari Lal v. Pokke 
Ram 2). The decision in Banke Behari Lal v. Pokke Ram 2, was 
followed in this Court in Arwnachallam Chetty v. Vellappa 
Thambir an 8 by the Chief J ustice and Hannay, J.- 

“There was a reference made to S.'56 of the Specific Relief 
ie: but that section has'no appliċation to the present case, for 
the court is not asked to stay any proceedings iwa superior court. 

The respondent broadly contended that there was some. prin- 
ciple of law which obliged a party desirous of setting aside a 
decree obtained by fraud, to seek relief in the Court which passed 
the decree; but except the dictum of Pontifex; J., he did not refer 
to any other authority. If that contention is correct, a Court 
of appeal which has no original jurisdiction and a Small Gause . 
Court or a Revenue Court which has only a limited jurisdiction, 
cannot entertain an original suit to set aside ils decree, and 
no other court can. This however does not appear to be the law. 


- In Flower v. Lloyd 4, the Court of Appeal in England held that. 


that court’had no original jurisdiction-to hear an application to set 
aside their decree passed in appeal on the ground of fra ud, ‘but 
that a fresh action should be brought in a Court having original 


1, (1914) LL. R, 87 A. 189, a. (1902) I. L. R. 25 A. 48, 
3. (1914) 28 M.L.J. 140. i 4, (1877) 6 Oh. D. 297. 
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jurisdiction to set aside the decree. In the same case Baggallay, 
L. J., no doubt said that under the old practice when a decree had 
been obtained by fraud a bill was filed in the original court in which 
suit had been brought for the purpose of setting the decree aside 
and the same may be done even after the Judicature Acts came 
into force. I doubt, however, whether the Lord Justice was 
thinking of Courts of different grades exercising similar jurisdiction. 
I therefore think that the District Munsif of Tiruppur had 
jurisdiction to entertain the suit, though he had no power to 
grant the second prayer of the plaint which however did not 
affect the jurisdiction of the court. It may be mentioned that the 
plaintiff agreed to withdraw their prayer in the first court, 


A.S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SADASIVA AIYAR. 


Damódara Shanabhaga ... Petitioner* (Plaintiff). 
v. i 
Subraya Pai ... Respondent (Defendant.) 


Partnership—Contribution, suit for, as between partners, when maintainable— 
Dismissal of suit—Interference in revision, 

Plaintifi’s assignor andthe defendant, who were sole partners in trade» 
borrowed money from a stranger for partnership purposes. The creditor obtained.a 
deoree against both the partners but the whole of the decree amount was paid only 
by the plaintiff's assignor who transferred to the plaintiff his alleged right of 
contribution against the defendant. In a suit by the plaintiff for such contribution, 
it was found that the partnership between the plaintifi’s assignor and the defend- 


ant was still subsisting, that if accounts were taken between the plaintiff’s assignor ~ 


and the defendant, nothing would probably ‘be due to the plaintifi’s assignor, 
and that the assignment to the plaintif was made by his assignor ia order to get 
over the difficulty of himself obtaining a decree against his co-partner. 


Held that, in the circumstances of the case. there was no ground for departing , 


from the general rule that one partner cannot sue another except fora dissolution 
and the taking of the general accounts of the partnership and that, the suit having 
been dismissed by the Court below, there was no ground for interference by the 
High Court in the exercise of its discretionary jurisdiction under S. 25 of the 


Provincial Small Cause Courts Act. 

Petition under Sec. 25 of Act IK of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif of 
Karkal in S.C.S. No. 404 of 1915, dated the 15th February 1916. 





i s c. R. P. No. 663 of 1916, 17th Joly, 1917. ` 
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B. Sitarama Rau for Petitioner. 

K. Yegnanarayana Adiga for Respondents. 

The -Court delivered the following 

Judgment :—The plaintiff is the petitioner. The plaintiff's 
assignor, Lakshmana Kamthi, and the defendant were partners 
in trade. The two partners borrowed money from a stranger for 
the partnership purposes. A decree was passed against both on 
2-12-1919 (See Exhibit VI). The plaintiff's assignor alone was 
arrested and he paid the whole amount (Rs. 66 odd) and he trans- 
ferred to the plaintiff his alleged right of contribution against the 
defendant. Hence the plaintiff has brought this suit for obtaining 
such contribution. The District Munsif dismissed the suit on the 
ground that, unless there had been a dissolution of partnership 
between the plaintiff’s assignor and the defendant, no claim for 
contribution could arise between the partners. I do not think 
that it could be stated that it is an invariable rule of law that no 
suit against a partner could under any circumstances be maintained 
for contribution even in respect of a distinct and separate transaction’ 
though connected with the partnership business. In Karri Ven- 
kata Reddi v. Kollu Narasayya 1, Sir Arnold White, C. J., and 
Abdur Rahim, J., held “If has never been a hard and fast tale that 
the court will not interfere in a dispute between the partners, 
simply because the dispute relates to a matter connected 
with the partnership business; and, apart from any tech- 
nical rules relating to the form of action, the grounds for 
non-interference would seem to be co-extensive with the 
inability of the court to give any effective relief, or the 


‘ mexpediency of giving the relief sought having regard to the 


essential characteristic of a contract of partnership and the justice 
of the case.” In Beecham v. Smith2 it was held that if one 
partner gave to his co-partner a note which bound only the 
partner who gave it and not the firm, he might be sued by his 
co-partner thereon, whatever the state of the accounts between the 
two might be and although the bill or note in question had refer- 
ence to some partnership transaction ; “for, by giving the’ bill or 
note, the demand in respect of which it was given was isolated 
from the general partnership account”, In Sedgwick v. Daniell, 8 
it was held that if some of a- number of partners gave their pro- 





1. (1908) I. L. R. 82 M. 76. 2. (1858) E.B. & E. 442 :120 Eng. Rep. 574, 
8. (1857) 2 H. & N. aai B. R. 182. 


` 
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missory note for better'securing the payment of a debt. owing by 
them and their co-partners and one of the makers of the note was 
compelled to pay the whole amount of it, he was entitled to sue 
each of the other makers of the note for his proportion of the sum 
so paid. But his right to sue the other partners who did not join 
in making the note has not been established in the English cases 
in the absence of special circumstances. 

In the present case, the plaintiff’s assignor and the defendant 
seem to have been the sole partners, and though the plaintiff’ s 
assignor was obliged to pay up the whole, I do not think in the 
absence of special circumstances, the general rule that one partner 
cannot sue another except for a dissolution and the taking of the 
general accounts of the partnership need be departed from in this 
case. I am the more unwilling to do so, because, it seems to have 
been conceded before the District Munsif in the lower court that 
if the debt borrowed under the joint promissory note was a partner- 


ship debt, the plaintiff's claim was unsustainable. (See paragraph - 


6 of the judgment). Jt also appears (See paragraph 9) that the assign- 
ment to the plaintiff was made by his assignor in order to get over 
the difficulty of himself obtaining a decree against his co-part- 
ner. The District Munsif was entitled to infer that, if the partner- 
ship accounts were taken between the plaintiff's assignor and 
the defendant, nothing would probably be due to the plaintiff's 
agsignor even after giving credit in his favour to the amount paid 


by him in satisfaction of the joint promissory note debt incurred 


for the partnership purposes and that therefore ‘‘ the justice of the 
case” did-not require the court to depart from the usual rule. 

As for thecases Subbarayadu v. Adinarayadu 1 Sokkanada 
Vanni Mundar v. Sokkanada Vanni Mundar 2 Sadhu Narayna 
Aiyangar v. Ramaswamt Aiyangar 3, and Laban Sardar v. 
Choyen Mallick 4, it does not appear in the first case that the 
partnership had not been dissolved before the suit was brought. 
Subbarayadu v. Adinarayadu 1 relies on Sedgwick v. Daniel 5. 


The latter was a case (as I have already shown) where only some’ 


of the several partners gave a promissory note for an already exist- 
ing partnership debt. The -decision in Subbarayadu v. 


Adinarayadu 1 was again the decision ofa single though very 


1. (18994) I. L. R. 18 M. 184. 2. (1904) I. L. R. 28 M. 844. 
3. (1908) I. L. R. 32 M. 208. 4. (1914) 19 C. W. N. 768=29 1. 0. 811. 
b. (1857) 2B. & N. 8319. ` 
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learned Judge. In Sokkanada Vanni Mundar v. Sokkanada Vanni 


- Mundar 1 a suit for a share of particular assets was brought long 


after the dissolution, and even in that case, ib was laid down -that 
the defendant would: be entitled to show that if the general 


‘accounts are taken, the -plaintiff would be entitled to nothing. 


Sadhu Narayana Aiyangar v. Ramaswami Aiyangar 2 was also 
acase which arose after the dissolution of the partnership and 
it followed Sokkanada Mundar v. Sokkanada Vanni Mundar 1. 
In the present case, the District Munsif finds (See paragraph 6) 
that the partnership between the plaintiff’s assignor and the 
defendant has not been dissolved; that is, that it still existed— 
The jurisdiction of this.Court to interfere in revision is a discretion- 
ary one, and on this ground also I do not think that this is a fit case 
under these circumstances for revision. The petition is therefore 


dismissed with costs. 
A.V. V. -— 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS 
. Present :— MR. JUSTICE Ayning AND MR. JUSTIOR NAPIER, 


Gangadharan Pattar and others... Appellants* (Defendants 1, 4 
- v. and 5.) 


Patinhara Kovilakath Thazhathe Respondents (Plaintiff and 
Manavikraman alias Cheria Defendants 2, 3, 6, and 7.) 
Kunjunni Rajah Avl. and 


others. - 
Malabar Law—Verumpatiam, incidents of— Lease for a year unless otherwise 
specified— Notice to quit—Whether a siz-months’ notice necessary —Assignment of 
lessor’s interest—Notice to a tenani—Subsequent suit by original lessor against 
tenant—Decree for rent—Assignment not pleaded in defence—Whether decree bars 
suit by assignee for rant. 

Verumpatiom is a lease which runs only fora single year unless otherwise 
spevified. At the end of the year the landlord is at liberty either to.renew the lease 
or let the land to another tenant. The period of twelve years Prewumied in the case 
of a Kanom has no application to Verumpattiam. to 

A Verumpattam lessee is not entitled to a six months’ notice. In the absence 
of any statutory provision he is only entitled to a reasonable notice which is a 
question of fact to be decided in each case according to the particular ciroumstan- 
ces and the local custom as to reaping of crops and cultivating land. 

‘Where a lessor assigns the whole or any portion of his interest and the 
assignee gives notice of such assignment to the tenant any decree for rent, in favour 
of the original lessor against the tenant in a suit to which the assignee is nota. 
party will not preclude the assignor to recover rent for that period from ths tenant 
if the latter did not Plead the assignment as a defence to the original lessor’s suit ` 


for rent. : 
=B, A. No. 581 of. 1916. ' K 6th March 1917. a 
1. (1904): I. L. R. 28 M. 344.. 2. (19(8) I. L. R. 32 M. 208. 
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Second Appeal against the decree of the Court of the Subor- 
dinate Judge of South Malabar at Palghat in A.S.No. 426 of 1915 
preferred against the decree of the Court of the- District Munsif of 
Alattur in O. S. No. 463 of 1913. : 

CV. Ananthakrishna Atyar and P.V. Parameswara Awan 
for Appellants. 

T.R. Ramachandra Atyar and A. S. Venku Aiyar for res- 
pondents. | 

‘The Court delivered the following 

Judgment :—This is a suit by a Melcharatdar from the stani, 
the 4th Rajah of Calicut, to recover possession of certain property 
held by the defendant under a lease from that stani, and also te 
recover the arrears of rent which had been assigned in the mel- 
charath. The Melcharatdar gave the defendant notice to quit, 
Exhibit C. The defendant set up that under his lease, he was 
entitled to a right of permanent occupancy or alternatively to hold 


for 129 years. The District Munsif on the construction of the 
document and on the evidence of surrounding .circumstances and | 


on the evidence of plaintiff’s witnesses 3 and 4, one of whom was 
a clerk of the stani upheld the contention that it was fora term 
of.12 years. The Subordinate Judge on appeal has declined to 
act on the evidence of plaintiff’s witnesses 3 and 4, or to attach 
` any special characteristics to: Verumpattom leases from the Rajahs 
. of Calicut and holding that this is an ordinary Verumpattom lease 
negatived the claim for 12 years. The points urged before the 
District Munsif are pressed on us -here and great stress is 
laid on the fact that this property: has been held since 
1870 and that there have been three renewals which it is urged, 
prove the payment of a renewal fee. If the renewals had been at 
the end of periods of 12 years, there might have been some force 
in this argument, but the.dates are 1870, 1881, 1888 and 1902. In 
our opinion those dates are against the contention of the appellant. 
The document itself is silent as to the term, but contains a provi- 
sion that the rent shall be paid in Makaram of every year. We 
agree with the Subordinate Judge that this is a Verumpattom 
lease. The nature of such a lease has been explained many years 
ago in the proceedings of Sadar Adawlat Court of August 5, 1856. 


These proceedings have been held in Teyyan Nair v. Zamorin of © 


Calicut and Achutha Menon v. Sankara Nair? and by this 
1. (1908) I. L, R. 27M. 202. 2. (1911) I. L.R. 86 M. 880, 


Gangadharan 
Pattar 
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Kovilakath 
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vikraman. 
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Gangedberan Bench quite lately to be authoritative. The description is as 
un follows :—Verumpattom-simple lease. ‘This lease runs only for 
arenes a single year unless otherwise specified. At the end of the year 
Mana- the landlord is at liberty either to renew the lease or to let the 
Yikraman: land to another tenant; but he cannot under any circumstances 
disturb the tenant in his enjoyment until the year has expired. 
Where the lease is for a specified period, the tenant cannot be 
ejected during that period unless he endeavours to defraud. the land- 
lord or allows the rent to fall into arrears. In either case, how- 
- ever, an action of ejectment will lie against the tenant”. (Proceed- 
ings of the Court of the Sadar Adawlat No. 18, dated 5th August 
1856). It is clear therefore that the 12 years presumed in the 
case of a Kanom has no application to a Verumpattom, We must 
therefore treat this as a lease from year to year and accordingly 
the suit was not premature. The next question is as to the suffi- 
ciency of notice contained in Ex.C. This is dated 16th January 1913 
‘and gives notice to quit on or before 26th February 1913. The 
Subordinate Judge has found that this is timely notice. It is 
urged that he has ignored the principle that notice must be for 
” the end of a term and must also allow 6 months. Admittedly there 
is no statutory provision but the English Law is relied on, and the 
principles enunciated in the Transfer of Property Act. The chief 
authority relied on in support of this contention is Kishori Mohun 
Roy Chowdhry v. Nund Kumar Ghosal 1. This case was treated . 
as one not of general application in Digambar Mahto v. Jhari 
Mahto 2, in which the learned Judges have preferred to follow the 
rule laid down in a long series of cases, Jugut Chundar Roy alias 
. Bashi Chander Roy v Rup Chand Chango 8 Radha Gobind Koer 
`v. Rokhal Das Mukerji 4 Bindumukhi Debea Chowdhrain v. 
` Kefyutullah 5 and Kali Kishen Tagore v. Golam Ali 6. The true 
_` general principle is stated by Field, J., in-the earliest of these 
cases. Thus “ what is reasonable notice 15 a question of fact which 
must be decided in each case according to the particular circum- 
stances and the local customs as to reaping crops and letting land”. 
The same view has been adopted “by this court in a recent case 
S.R.M.A.R. Ramaswami Chettiar v. Kathan Amabalagaran 1 
and in a still more recent case S.A.No. 272 of 1915. We entirely 

I (1897) I. D. R. 940.720. 2. (1899) I L. R 260. 76} . 

3. 11882) I. L. R. 9 C. 48. ‘4, (1888) I. O. R, 12 0. 82, 
6. (1885) I.L R; 12 C 93. 6. (1886) I L. R. 180. 3, 
7. (1916) 29 1.0. 915. 
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agree that there is no right to a 6 months’ notice. With regard to 


the date fixed in the niotice-for relinquishment, , the exact synchro; . 


nising of that with ‘the termination of the “ease period is only of 
importance in so far as it prevented difficuliy in apportionment. 
(Vide Kishori Mohan Chowdhury v. Nand Kumar Ghosal~*, In 
the present case the notice period expired on February 26, 1913. 
T'he renewal referred to in Exhibit B was dated March 9th. The 
whole rent for the year was payable before the end of Makaram 
whichis prior to February 26th, and botk dates are admittedly 
after the end of the cultivation season. -No difficulty as to 
apportionment of rent could therefore pcssibly arise: There is 
therefore no legal objection to the finding of the Lower Appellate 
Court that the notice: was timely. There remains -two other 
points. The finding of the Subordinaté Judge as to improvements 
is one of fact and cannot be contested here. As to the decree for 
3 years arrears of rent it is trie that the stani had already got a 
decree for that prior to this suit, but the plaintiff was not a party 


to that suit and is entitled to recover the'rent on his assignment, — 


notice of which had been given to the Cefendant. If he did not 
choose to plead the assignment as a defence to the Small Cause 
Court suit he cannot rely on the decree in that suit against the plain- 
tiffs claim. The appeal must therefore be dismissed with costs. 
C.A. 8. = p” 

I ‘ 


— 


` £ ‘ 
IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
. [FULL BENCH.) 4 
PRESENT :—MR. JUSTICE AYLING, MR. JUSTICE SESHAGIRI 
AIYAR AND MR. JUSTICE BAKEWELL. 


Kasaribada Venkatàchelápati Rao... Appellant* (Appellant = 


decree-holder.) ` ° 
a; $ 


“ Maddipatla Kameswaramma alas Respondenis (2nd respon~ 
Kamakshamma. dent— J wdgment-debtor’s 


L. RB) 


‘Stay of exccution—Order becomes effective only when Fcommunicated to the 
Lower Court. i R 
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E. B. An ordor by the Appellate Court for stay of execution takes affect only when it 
E is communicated to the Lower Court; and an attachment ordered by the Lower 
Pae ah < Court after the passing of the order for stay of execution but before it was com- 
Pe tg municated, is valid. Muthukwmarasami Rowther Minda Nayinar v. Kuppusami 
Kames- Aiyangar | approved. 
waramma, 


Appeal against the Appellate order of the Court of the 
Temporary Subordinate Judge of Kistna at Hllore in Appeal Suit 
No. 118 of 1915, preferred against the order of the Court of the 
District Munsif of Narsapur in C. M. P. No. 1950 of 1914 in 
Original Suit No. 38 ot 1912. 


| The appeal came before Abdur Rabini and Bakewell, JJ., 
in the first instance and the court. made the following ` 


ORDER OF REFERENCE TO A FULL BENCH: 


In this case the appellant decree-holder obtained an order of 
attachment of certain properties of the judgment-debtor on the 
14th March 1914 and attachment was actually carried out on the 
17th March. It appears that the judgment-debtor who had filed 
an appeal against the decree made an application for stay of execu- 
tio ‘and obtained an interim order stayirig execution till 
the disposal of the appeal, on the 18th March 1914. This 
order was finally vacated on the 15th April, the judgment-debtor 
having failed to furnish security as required by the Appellate 

; Court. In the meantime, that is, after the order for interim stay 
was passed, and before that order was set aside, the judgment- 
debtor sold the property to a third person. The question that we 
have been asked to consider in the appeal is whether the order of 
attachment of the 14th March has any effect so as to affect the 
alienation subsequently made by the judgment-debtor or whether 
the attachment must be held to be ultra vires and ineffectual - be- 
cause of the fact that the Appellate Court had made an interim order 
of stay previous to the date of attachment, though it was not 
communicated to. the Court that passed the order of attachment 
and the decree-holder had no knowledge of it at the time he made 
the application. 


The question, so far as the principle involved is concerned, 
was decided by a bench of this Court in a case reported in 
Muthukumarasami Rowther Minda Nayinar v. Kuppusami 
Aiyangar1 where it was laid down accepting the view of the law 





1 (1909) I.L. R. 33 M. 74. 
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laid down by the Calcutta: High Court in Bessesswari Chowdhu- 
rany v. Horro Sundar Mozumdar 1, that an order ofthe Appel- 
late Court granting interim stay does not operate so, as to,suspend 
proceedings in execution before the first Court before the date- of 
its communication to the latter Court. The learned Judges had 
before them another ruling of the Calcutta High Court in Hukum 
Chand Boid v. Kamalanand Singh 2, which was to the contrary 
effect, but they preferred the view expressed in Bessesswart 
Chowdhurany v. Horro Sundar Mozumdar il. In‘a subsequent 
case in this Court in Ramanathan. v. Arunachellam 8, the same 
question came up for consideration before Mr. Justice Sadasiva 
Ayyar and Mr. Justice Spencer. Mr. Justice Sadasiva Ayyar 
expressly dissented from the decision in Muthukumarasann Row- 
ther Minda Nayinar v. Kuppusam Aiyangar 4, and Mr. 
Justice Spencer also seemed to be inclined to the same opinion 
though he thought that the case, in Muthukumarasamt Rowther 
Minda -Naiinar v. Kuppusami ‘Aiyangar t, might be distin- 
guished from the case which he had to deal with., We are 
inclined to agree with the earlier ruling of this Court in Muthu- 
kumarasamt Rowther Minda Nayinar v. Kuppusami Aiyangar 4. 
We think that it is ordinarily the duty of a division bench to 
follow on a pure question of law a previous ruling of another division 
‘bench unless it is of opinion that that ruling is wrong in which 
case the proper course is.to refer the question to a full bench so 
that the law on the point may be conclusively ascertained so far 
as this High Court is concerned. . Having. regard” however to the 
fact that dissent has been expressed by Mr, Justice Sadasiva 
Ayyar-and also by Mr. J ustice Spencer from the view of the law 
expressed in Muthukumarasamt Rowther Minda Nayar v. 
Kuppusami Aiyangar 4, it is necessary that the question involved 
which is one‘of importance should be settled by a Full Bench. 


The Court which passed the decree has full jurisdiction to 
proceed with its execution until its hands are stayed by the order 
of the Appellate Court, and it is difficult to see how that Court; if 
a proper application for execution is made to it, could refuse the 
application until the order of the Appellate Court granting stay of 
execution has been communicated to it, There can be no doubt 
that an order for prohibitory injunction, so far as it affects the 





< 4, (1892) 1 0. W. N. 226. | 2, (1905) I. L. R, 83 0. 927. 
8. (1918) I. L. R. 388 M. 766, . . 4. (1909) I, L, R. 33 M. 74, 
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question of validity of any act of the party again alan it is 
made is concerned, does not’ come into operation until it is 
communicated to him. The Civil Procedure Code expressly lays 
down that the mere preferring of an appeal will not operate 
to stay execution. It seems to follow that until the first 
Court’ receives the order of the Appellate Court staying execu- 
tion, it is bound to proceed to excute the decree on proper 
application being made to-it by the judgment-creditor. It is 
then difficult to conceive how an order, which the Court of first 
instance was bound by law to pass, could be said to be made with- 


. out authority. The grounds of convenience seem also to preponde- 


rate againgt the opposite view. The question which we refer to 
the Full Bench is :— 


Where subsequent tp an interim order for stay of execution 
made by the Appellate Court without notice to the decree-holder 


‘but before its communication to the Court of first instance,an order ` 
for attachment has been made by the latter Court, is the order of 
attachment void and ineffectual us having been made without 


jurisdiction ?. 
V. Ramesam for Appellant, 


a ` P. Narayanamurthi for Respondent. 


The Court expressed the following . ; 
- Opinion :—Ayling J, :— With all respect to the views of the 


“learned Judges in Hukum Chand Boid v. Kamalanand Singh 1 


I prefér to follow the reasoning of an earlier Bench of the same 


“Court, in Bissesswart Chowdhurany v: Horro Sundar Mozum- 
“dar 2, which has been adopted by this Court in Muthukumarasami 


Rowther Minda Nayinar v. Kuppusami Ayyangar 3. I regard. an 


-order of an Appellate Court staying execution as in the nature of 


a prohibitory order to the Lower Court which becomes effective 


only on communication. Till it is communicated steps in” 


- execution taken by the Lower Court must be treated as legally 
| valid. 


I would answer the reference in the negative. 


1 Seshagiri Atyar, J.i~—Notwithstanding the high regard I en- 


` tertain for the opinions of the two learned Judges who decided 
Hukum Chand Boid v. Kamalanand Singh, 1 and to the opinion 








1, (1905) I. L, R. 88 Cal. 927, . 2, (1899) 1.0. W. N. 296, 
, i 3. (1909) I. L. R. 83.M. 74, 
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of Sadasiva Aiyar, J., I am unable to agree with their -conclusions. 
In my opinion, sufficient attention has not been paid by these 
learned Judges to the provisions of Order £1, Rule 5. The legis- 
lature has enacted by that rule that the Court of first instance still 
retains jurisdiction to order execution notwithstanding the fact 
that an appeal has been preferred against its decision. That 
power can only be taken away by some communication made to 
it by the court to which it is subordinate and to which an appeal 
has been preferred. A Court exercising jurisdiction which is 
conferred on it in express terms cannct be regarded as having 
been deprived of it unless the superior authority informs it that 


that has been done. This principle of jurisprudence should not. 


be departed from unless there is any legislative provision to the 
contrary. 

_ As regards the citation of the Kaga ga authorities, I wish 
to point out that it appears from what is said in Spilling on 
Injunction, Vol. II, S. 1713, that the preferring of an appeal 
operates in some of the States to suspend the powers of the Court 
below. In that view, it may be justifiable to hold that the lower 


Court need not be informed of the action taken By the Court of 
appeal. 


I agree in holding that Muthukumarasami Rowther Minda 
Nayinar v. Kuppusami Ayyangar 2 was rightly decided. My: 


answer to the reference is in the negative. 


Bakewell, J :—I agree with Mr. Justice arie. 
A. V. V. ` 


ed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS’ 


PRESENT :— SIR JOHN WALLIS, CHIEF JUSTICE, AND MR. 
JUSTICE KUMARASWAMI SASTRI. 


“ Vinjanampati Peda Venkanna and ... Appellants * (Defend- 
another. ; ants 2 and 4.) 


v. 
Vadlamannati Sreenivasa Deekshatula .,. Respondent (Plaintiff.) 


Hindu Law —Father-—Liability of son oz promissory note ewecuted by father 


‘after partition in. renewal of. a note executzd before—Dobts of father—Pious 
obligalion of son, ewtent of. 


A Hindu son cannot be made liable during his father's life- time on & promis- 
sory note executed by his father after partition, in renewal of a note executed by 
him before partition. 

_*8, A. No. 889 of 1916. . 28 August, 1917. 
1. (1905) I. L. R. 88 Cal, 927, 2. (1909) IL.R. 88 M. 74, 
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The decision of the Judicial Committee in Sahu Ram Chandra v. Bhup Singh 
does not overrule the course of decisions in this country affirming the right of a 
creditor of a Hindu father whose debt has not been incurred for an illegal 
or immoral purpose, to join the father and his sons in a suiton the debt 
and to bring to sale in execution of the decrees in such suit the interest both of the 
father and his sons in the joint family property. 


Per Kumarasami Sastri, J. The decision in Sahu Ram Chandra v. Bhup 
Singh!1, makes it clear that it is the primary duty of the father to pay debts 
incurred by him not for any family necessity but for his own purposes and that 
the pious duty of the son only arises when the assets of the father are insufficient 
assuming that it arises at all during the life-time of the father. In other words, 
the pious duty is limited to the debts which the father is unable to satisfy out of 
his share or his self-acquired properties. s 


Second Appeal against the decree of the District Court of 
Guntur in Appeal Suit No. 8 of 1915 preferred against the decree 
of the Court of the Additional District Munsif of Bapatla in Original 
Suit No. 170 of 1913, 

M. O. Parthasarathi Aiyangar for Appellants. 


A. Krishnaswami Aiyangar and V. Ramadoss for Res- 
pondents. 


The Court delivered the following 


Judgments :— The Chief Justice :—The question in this Second 
Appeal is whether a son can be made liable, during his father’s 
life-time, as held by the District Judge, on a promissory note 
executed by his father after partition in renewal of a note executed 
‘by the father before partition. One of the contentions raised 
by Mr. Parthasarathy for the appellant is that since the recent 
decision of the Judicial Committee in Sahu Ram Chandra v. 
Bhup Singh, 1 payment of the father’s debts cannot be enforced 
by suit against the sons during the father’s life-time. This is a 
most important question because, if the contention is right, the 
recent decision involves the overruling of what has Jong been 
treated in this and other High Courts as a settled rule 
-of every day application, and it is therefore incumbent upon 
us to satisfy ourselves that this result is really involved in the 
recent decision. 

‘Now there are two distinct and closely connected things, 
one, the father’s power to bind the sons’ shares by aliena- 
tions during his life-time for debts not incurred for necessary 
purposes and not tainted with immorality, and the other, the 
cieditor’s remedies by suit in respect of such debts against the 
sons’ shares; and this distinction is observed in the well-known 


+ — r 
J. (1917) L. R, 44 I. A. 126, 








PART XV.] THE MADRAS LAW JOURNAL REPORTS. 591 


passage of Lord Hobhouse’s judgment in Mussamut Nanoni 
Babufasin v. Modun Mohun 1, whith is quoted in the recent 
decision. “That decision relates to the first question, viz., whether 
the father’s power of alienation to satisfy the class of debts already 
mentioned could only be exercised where the debt was antecedent 
or extended to alienations for present debts as well, and does not 
of itself affect the other question as to the extent of the creditor’s 


remedies by suit against the sons’ shares. It is said however that - 


the reasoning of the judgment is inconsistent with the Indian 
rulings as to the creditors’ remedies against the son during the 
father’s life-time, and the passage on which most reliance is placed 
is as follows:—‘‘While the father, however, remains in life, ‘the 
attempt to affect the sons’ and grandsons’ shares in the property 
in respect merely of their pious obligation to pay off their father’s 
debts, and not in respect of the debt having been truly incurred 
for the interest of the estate itself, which they with their father 
jointly own, must fail; and the simplest of all reasons may be 
assigned for this, namély, that. before the father’s death he may 
pay off the debt, or after his death there may be ample personal 
estate belonging to the father himself out of which the debt may 
be discharged. In short, responsibility to meet the father’s debts 
is one thing, and the validity of a mortgage over the joint estate 
is quite another thing.” Now it may be said that the reasoning in 
this passage applies equally whether the debt for which the aliena- 
tion is made by the father is an antecedent debt or a present debt 
and that it involves a departure from the decisions in Girdharee 
Lally. Kantoo Lall? Suraj Bunsi Koer v. Sheo Proshad Singh 8, 

Mussamat Nanomi Babufasin v. Modun Mohun, 1 and other ject 
sions of their Lordships in which the father’s right to akienate for 
antecedent debts was rested on the pious obligations of the sons 
to pay them. Their Lordships, however, considered that the rule 


as to alienations for an antecedent debt was too firmly established - 


to be disturbed, and treated it as an exception from a general and 
sound principle not to be extended and to be very carefully guar- 
ded, They proceeded to say that much, if notall, the law upon 
the subject had arisen from the necessity of protecting the rights 
of third persons, say the purchasers of the property who have 
‘taken their title for onerous ‘consideration and in good faith, and 


1, (1985) L.R. 18 LA, 1-1. L. R. 18 0, ae 2, (1874) L.R. 11, A, 821. 
8. (1879) L. R, 6,1. A. 88=], L. R. 50, 148. 
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quoted with approval a passage ‘from the judgment’ of Sir Jobn 
Stanley, C.J. which thus interpreted the observations in Suraj Bunst 
Koer v. Sheo Proshad Singh 1, They then set out the well-known 
passage from Lord Hobhouse’s judgment in Mussammat Nanomi , 
Babuasin v. Modun Mohun, 2 which contains the express statement 
that the sons cannot set up their righis against the remedies of 
the creditors for debts not tainted with immorality and observed, 
that it lent no countenance to the idea that the joint family estate 
could be effectively sold or charged except where the sale or charge 
has been made in order to discharge an obligation not only antece- 
dently incurred, but incurred wholly apart from the ownership of, 
the joint estate or the security afforded or supposedto be available 
by such joint estate. It is important to note that their Lordships, ` 
perhaps advisedly, did not say here that the joint family estate 


“ cannot be sold by the Court in satisfaction of an antecedent debt, or 


comment on the very-general words as to the extent of the creditor’s 
remedies tó which so much importance has been attached’ by all 
the Courts in India. They then observed that they had set forth 
the limits to the exception because they formed a guide. to the 
settlement of the conflict of authority in India on the subject of 
antecedent debt’; and after mentioning the cases in which the 
conflict arose they again adopted as the true rule the statement of 


“Sir John Stanley as to nenun “by the father for an antecedent 


debt. 
There is no reference to the subject of the creditor's right = 


| ¿guit to bring the son’s interest to sale for an antecedent debt, or to 


-.the Indian decisions affirming that right; and the question is 


whether these decisions which proceed upon.the authority of their 
Lordships’ earlier decisions should now be overruled because, it is 
said, the reasoning in the recent judgment is in favour of allowing 
the sons to resist asale of their shares. As to this, Lord Hal sbury’s 
well-known observations in Quinn v. Leathem 3, that a case is 
only an authority for what it decides, and not for every proposition 
that may seem to follow logically from, it appears to me to apply 
with special force. That the Indian Couris have interpreted the 
earlier decisions ending with Mussamat Nanomi Babufasin v, 


Modun Mohun 2, in which last case it is stated that the sons 


-cannot set up-their rights apne) his creditors’ remedies for their 








1, (1879) D. R. 6 I. A. 88, pago 101, 42. (1885) D. R. 18 I,A. 1 


8. (1901) A.C. 495, 506, 
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debts if not tainted with immorality, as authorising suits for 
such debts against the son as well as father may be seen, as 
regards’ Calcutta, from the Full Bench decision in Luchmun 
Dass v. Giridhur Chowdhry 1 and the judgment of Mookerjee 
and Holmwood, JJ., in Kishun Pershad Chowdhry v. Tipan Per- 
shad Singh? where the other decisions are dealt with, The 
point was expressly decided in Jagabhai Lalubhat v. Vijbhu- 
kandas Jagjivandas ?, after the decision in Mussamat Nanomi 
Babuasin v. Madun Mohunt and that decision is followed in Umed 
Hathising v. Goman Bhaiji >. In Allahabad there isan express 
decision of a Full Bench in Karan Singh v. Bhup Singh and 
this decision to which Sir John Stanley, C.J., was a party was 
referred to by him in his judgment in Chandra Deo Singh v. 
Mata Prasad which is repeatedly referred to with approval by 
their Lordships in the recent case. 

As regards our own Court, the case is, if anything stronger, 
because it has expressly based the creditor’s right to bring to sale 
the sons’ shares for an antecedent debt on the father’s right to sell 
the sons’ shares for such a debt, a right which is expressly recog- 
nized. In the leading case in Ponnappa Pillai v. Pappuvayyan- 
gar, 8 which overruled the earlier decisions of this Court in defer- 
ence to Girdhari “Lal v. Kantoo Lal 9 and Suraj Bunsi' 
Koer v. Sheo Prasad Singh’, Sir Charles Turner, C. J., in a 
judgment approved by the Privy Council in Muttayan Chettiar v. 
Sangili Vira Pandia Chinnatambiarl) observed at page 64 that 
when it is decided that for the discharge of-debts other than debts 
incurred for immoral purposes, & father can make a valid aliena- 
tion of ancestral property so as to bind his son’s interest, it is a 
‘corollary that the interest of the sons as well as of the father may 
be attached and sold in execution for such a debt. Again in the 
Full Bench decision in Ramasami Nadan v. Ulaganatha Goun- 
dani? which has been treated till now as finally settling the ques- 
tion in this Presidency, Shephard, 0.C.J., observed at page 61 


since 1874, the decisions of the Judicial Committee are consis- - 


tent in holding that as the sons’ liability may be enforced through 


1. (1880) LL.B, 50. 855. ` 2. (1907) I L. R. 34 Oal. 735. 
3. (1886) IL. R. 11 Bom. 87. 4, (1885) L. R. 191. A. 1. 
5. (1895) I.L.R. 20 Bom. 385. 6. (1904) I. L. R. 27 All. 16. 
7. (1909) I. L. R. 81 All. 176 8. (1881) I. L. R. 4 Mad. 1, 
9.” (18714) L.R 11. A. 32L 10. (1879) L.R. 6 I.A 88=I.L.R."5 C. 148, 
11. (1882) L. R. 9 I. A. 128=1. L. R. 6 M.1. 
. 12. (1898) I. L. R. 22 Mad 49=8 M. L. J. 813. 
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Peda the međium of a sale of the ancestral property executed by the 
Venkanna father’ so it may be enforced by asale in execution of a decree 
Deora against the father and that in neither case can the son recover the 
eekshatulu, é 
— property except by proving that the debts were of a kind for 
Wallis, 0-3. which he would not be liable.” Benson, J., also proceeded on the 
a authority of the Privy Council decisions. Subramania Aiyar, J., 
went somewhat further, and held in an elaborate judgment that 
under Hindu Law, a son was liable for his father’s debts even in 
the latter’s lifetime, a conclusion which is perhaps hardly recon- 
cilable with the recent decision of ‘their Lordships. This Court 
has adhered to the view of Turner, C. J., and has held ina 
series of cases that, as-the effect ‘of partition is to put 
an end to.the father’s right to sell the son’s share for an 
antecedent debt, it also puts ‘an end to the creditor's right to . 
bring the son’s share to sale during his life-time, at any rate where 
the partition has not been effected to defeat and delay creditors. 
Krishnasamt Konan v. Ramasamt Ayyar 1, Rathna Naidu v. 
Aiyanchariar 2, and Kameswaramma v. Venkatasubba Row 8. 


In these circumstances, and as it appears'to me that the 
creditors right to bring the sons’ shares to sale for an antecedent 
‘debi and the long line of decisions which support it were not 
considered by their Lordship in the recent case, I think it should 
not be treated as overruling them, and that, if we are to depart 
from what has been the settled Jaw of this and other High Courts 
for so many years, it should be in deference to a clear expression 
of their Lordships’ opinion with reference to this particular question 
‘and not any inference from the reasons given by Their Lord- 
ships in settling a conflict in the Indian Courts on another point. 


While we overrule Mr. Parthasarathi’s first contention, he is 
„entitled, as appears from what I have already said, to succeed on 
the ground that the suit was filed by the creditor after. partition, 
to..say nothing of the further -ground that the father had no 
| authority from the son to renew the note after partition, The 
appeal is allowed, and the decree of the District Munsif restored 
with costs here and in the Lower Appellate Court. 


Jonin Kumaraswami Sastri, J..—I have had the advantage of read- 


Sastri, J. ing the judgment of my Lord and agree.in holding that the Second 
Appeal should be allowed not'on the broad question raised by Mr. 


a 
1. (1899) LL.R. 22 M. 519=9 M.L.J. 127. 2. (1908) 18 M.L. J. b99, 
8, (1914) LL.R. 88 M. 1120 at .1120=27 M.L. J, 112. 
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Parthasarathy Aiyangar as to the non-liability of a son to pay his 
father’s debts during the father’s. life-time, a ‘conclusion which 
according to appellant’s counsel is the logical result of the recent 


decision of their Lordships ofthe Privy Council in Sahu Ram- 


Chandra v. Bhup Singh 1 but on the narrower one that a son is 


not after partition liable to be proceeded against in respect of a. 


simple personal debt incurred by ‘the father before partition what- 
ever his rights may have been if they had continued joint. 

- It has been contended by Mr. Krishnaswami Aiyar.that the 
pious duty which lay on the son to discharge his father’s debts is 
under Hindu law irrespective of the possession of any assets or 
joint family properties “and that consequently it is unaffected by 
any partition and attaches so long at least as there is any property 
which ‘was once joint property in existence in the son’s hands, the. 
change in the character of the property created by the partition 
being unaffected by an obligation which srose irrespective of the 
possession of any assets. l 


Whatever may be the strict rule of Hindu Law as to the. 


extent of the pious obligation it has been now well settled that it 
is circumscribed by the possession of assats or joint family pro- 
perty and that it does not attach to the son’s self-acquisitions. So 
far as the creditor of the father is concerned all that he can do is 


to avail himself of any remedy that may be open to tue father and 


work it out eithér by’ suit or in execution progesdimgs and if 
the father has lost his power of dealing with the son’s . interests 


owing to a bona fide partition bet ween them, the creditor can be in- 


no better position. The effect of a bona fide partition is prima 
facie to secure to each of the parties absolute control over: the 
properties that fall to his share unfettered by any liabilities which 
at the date are not charged upon them. The personal debts of 
each member are payable only out of his share and the transac- 
tion is one in the nature of a conveyance by one party to the 
other of the property that falls to him. There is nothing in 
Hindu Law to prevent a father from taking certain properties 
absolutely or receiving certain benefits and releasing the son 
from the duty cast upon him by Hinda Law to pay his debts and 
so long as the transaction is bona fide a simple creditor can have 
no right to object to a transaction which ‘both the father and son 
were competent to enter into. 








1. (1917) BR. 44-1. A. 126=83 M. L. J. 14. 
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In Krishnasani Konan v. Ramasami Ayyar, 1 it was held 
that after a bona fide partition between a father and son it was 
not open to the creditor at least during the father’s life-time to 
proceed in execution against the son’s share in respect of a decree 
obtained against the father. In Rathna Naidu v. Atyanachariar, 2 


it was held -following the above case that a Hindu father has 


no power to mortgage the share got by the son on partition 
even though the mortgage was in respect of a debt that 
was contracted before partition. In Nameswaramma v. 
Venkata Subba Row, 3, Wallis,.C. J., after reviewing the 
authorities followed the decision in Krishnasami Konan v. Rama- 
sami Ayyar, 1 and held that a creditor had no right to proceed 
With reference to Ramachandra 
Padayachi v. Kondayya Chetti, * cited by the respondent’s vakil 
it is distinguishable as the debt sued on arose of a joint family 
business carried on by the father and son before partition and the 
liability of the son rested not merely in his pious obligation to 
pay a debt incurred without any family necessity or for the family 
benefit but on contract, every member being liable on the contract 
entered into in respect of a joint family trade at least to the extent 
of the joint family assets as the profits of the trade would in the 
ordinary course be shared by all the members. , 

In the case of renewal by the father alone after partition of 
a note executed before partition the case is much stronger as I can 
see no equity in allowing a Hindu father to renew and keep 
alive a debt (increased by the addition of interest and principal at 
each renewal) so as to throw upon the son the duty of paying it 
out of properties that fall to his share. ‘The renewed note must in 
my opinion be treated as a new obligation incurred after partition. 
Tt has been argued that in the present case the creditor took the 
note without notice of the partition. I do not think this will make 
any difference so far as the son’s rights are concerned. The pious 
duty creates no charge on the son’s’share prior to partition, the 
presumed agency of the father ceases on partition and as the 
creditor can only work out the father’s rights at the date of the 
suit he can have no right if that right is lost owing to a bona fide 
partition. ; 

Turning to the broader question raised I do not think that 
we can in effect overrule a series of decisions and disturb the 





1. (1899) I. L. R. 22 Mad, 519. 2. (1908) 18 M. L, J. 599. 
_8. (1914) LL.B. 88 M. 1120. 4, (1901) IL.R. 24 M 555=11 M L.J. 846 
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settled state of the law mainly based on the previous decisions of 
the Privy Council - without some more, definite pronouncement of 
their Lordships in a case in which the question is directly raised. 


In' Sahu Ram Chandra v. Bhup Singh 1 their Lordships of 


the Privy Council while upholding the father’s power of alienation- 


either by an absoulte sale or a mortgage of joint property in order 
to satisfy an antecedent debt meet the contention that so long as 
theré isa pious duty the distinction between antecedent and contem- 
poraneous debts is immaterial with the following remarks :—- 
“While the father, however, remains in life, the attempt to affect the 
sons’ and grand-sons’ shares in the property in respect merely of their 
pious obligation to pay off their futher's debts, and not in respect 
of the debt having been truly incurred for the interest of the estate 
itself, which they with their father jointly own, must fail; and 
the simplest of all reasons may be assigned for this, namely that 
before the father’s death he may pay off the debt, or after his 
death there may be ample personal estate belonging to the father 
himself out of which the debt may be. discharged,” It has been 
argued that this involves two propositions namely (1) that the pious 
obligation does not arise till the death of the father and (2) that it 
is only enfurceable to the extent of the portion of the debt which 
cannot be met out of the share or. assets of the father. Pushed to 
its logical conclusion the observations above cited do no doubt, 
while preserving (1) to the father the right to deal with his son’s 
shares by sale or mortgage so long as it is for the purpose of dis- 
charging an antecedent debt (2) toa mortgagee for an antecedent 
debt the right to proceed against the son’s share and.(3) to a pur- 
chaser to whom property is sold to satisfy an antecedent debt the 
right over the entire property including the son’s share, n+z.1tive 
the right of a simple creditor or a transferee nob for anan‘ssedent 


debt to procéed against the son’s shave during the lifeti us of the: 


father or in other words subordinates the rights of the creditor of 
the father whose debt is not for the family benefit to the Mitak- 
shara rights of the sons in respect of their undivided share 
and puts him gua such, debts in the sume position as if he 
was the creditor of any other member of a joint Mitakshara 
family. The result is to overrule a series of decisions referred 
by the Chief Justice in his Judgment of this and the other High 
Courts extending over several years and to restore the state of the 
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law in this Presidency to what it was before the Full Bench? 
decision in Ponnappa Pillai v. Pappuvayyangar’ 1. = 
“I do not think that we can do this without a further pro- 
nouncement by their Lordships as to the effect of their observa- 
‘tions on the cases relating to the creditor's remedies during the: 
lifetime of the father. A S l Ar NA 
It has keen settled by a series of decisions commencing from 
Ponnappa Pillai v. Pappuvayyangar1 on the authority of the 
decisions of the Privy Council in Girdhare Lal v. Kantoo Lal 2 
and Mussamat Nanomi Babuasin v. Modun Mohun 3 that’ a cre- 
ditor of the father whose debt has not been incurred for an’ 
illegal or immoral purpose can in execution of his decree against 
the father bring to sale the interest both of the father and his son ` 


` in joint family property and that it is open to the creditor to join 


the father and his sons in a suit and obtain a decree declaring the 

liability of the interests of the sons in the joint property to satisfy 
the debt, the only defence open to the sons being that the debt 

was contracted for illegal or immoral purposes. The ratio 

decidendi was that as the father had power to dispose of his son’s 

share to satisfy a debt neither illegal nor immoral the creditor had’ 
the right to sell in execution what the father could have done by 

alienations inter vivos. Nothing can be clear than the observation 

in Mussamat Namomi Babuasin v. Modun Mohun’ to the effect 

that the sons cannot set'up their rights against the ereditor’s reme- 

dies for their father’s debts if not tainted with immorality. 

While the decisions recognised alienations for antecedent 
debts on a different category and denied the power of the father to 
sell or mortgage joint family properties except for an antecedent, 
debt and excluded the loan secured by a mortgage or the purchase 
money got from the vendee from the category of antecedent 
debts, the result of the ruling of the Privy Council in Nanomi 
Babuasin’s 3 case as understood by all the Courts was simply to 
alter the form of the creditor’s remedy. He was entitled to treat 
the balance due on his mortgage after selling the father’s share as 
a simple debt due by the father and so liable to be paid by the 
sons by reason of their pious duty. It was] similarly open to him 
in cases of sales to sue the father as for failure of consideration in 
case the sons succeeded on getting their share excluded from 


1. (1881) I. L. R. 4 M. 1, 2. (1874) L. R. 1 I. A. 321, 
-3. (1885) L, R. 18 I. A. 1. , 
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liability and to proceed against the sons for the damages payable 
by their father who sold more than he was entitled to. 


In the case of simple debts or suits on the personal covenant 
to pay by the father in mortgages the sons were held to have no 


defence to the suit unless they showed that the debt was illegal or - 


immoral, no question of antecedent debt arising on a suit to 
recover a simple debt. The following observations in Surjaprasad 
v. Golab Chand 1 where the debt secured was on the one hand 
not antecedent and on the other not illegal or immoral indicate 
the position of the parties in such cases :—“ The plaintiff seeks to 
enforce the mortgage security in this case, and he is bound to show 
that the mortgage is binding upon the defendant. Having regard 
to the rulings both of the Privy Council and this Gourt, he could 
do so by showing that thé debts for which the mortgage was given 
were “antecedent debts ” that is to say, antecedent to the trans- 
action in question, but we are unable to find upon the evidence 
such as it is that this was so. If then the mortgage is not binding 
upon the defendant, the question iswhether the plaintiff is entitled to 
a decree declaring that the money covered by the bond may be realis- 
ed out of the whole of the ancestral estate, the debt not being proved 
to have been incurred for immoral or illegal purposes, and it being 
antecedent to the suit. If the plaintiff had brought-his suit within 
six years from the time when the bond fell due, there could be no 
doubt that he would be entitled to the relief which was declared as 
the proper relief to be granted toa party in the position -of the 


plaintiff in the case of Luchmun Dass v, Giridhur Chowdhry 2. 


decided by a Full Bench of this Court and in the case of Khalilul 
Rahman v. Gobind Pershad 8.” These observations have to be 
borne in mind when we have to consider the remark of the Privy 
Council in Sahu Ram Chandra v. Bhup Singh 4, to the effect 
“that except under the ee: all other remedies have long ago 
disappeared.” ` 

In Sahu Ram Chandra v. Bhup Singh! the question directly 
before their Lordships was whether a mortgage for an antecedent 
debt was binding on the sons and this question was answered in 
‘the affirmative and so far the decision confirmed the view taken in 
- all the High Courts, The decision in Mussamut Nanomi Babuasin 
v. Modun Mohun 5, which has been treated by Courts in India ag 





1. (1900) I.L. R. 270. 762. 2.. (1880) I.L. R. 5 O. 855, 
3. (1892) I.L. R. 200. 388. 4, (1917) L. R. 44 I. A. 126, 


_ 5. (1885) L. R. 1 3I A.1. 
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-in their judgment to the effect that the case was free from co 
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"the basis for allowing the creditor to sue the sons in their father’s 


lifetime for their father’s debt on the ground that he was ‘entitled: 
to do by suit and execution proceedings thereunder what the 
father could have done of his own volition though referred to by 


- their Lordships as establishing the son’s liability for mortgages 


or alienations created to pay off antecedent debts was not explained 


‘as being limited to such cases. So far as I can gee the attention 


of. their Lordships was not called to the remedies of a simple 
creditor as enunciated by the decisions of the various High Courts. 
The’ passages in the Hindu Texts’ and commentaries (which I shall 
refer to later on) which show that the pious obligation of the son 
was not purely a post mortem obligation but one which would 
under certain circumstances arise during the life of the father 
were not brought to the notice of their ‘Lordships. The passage 
mpli- 
except under the mortgage all other remedies . 
have long ago disappeared, and the appellants rear it up and claim 


cations: because “ 


under it now, there being no right in them to invoke the doctrine 


of the pious obligation to discharge the debt incurred by Bhup 
Singh, because that debt as such cannot be successfully sued for” 
indicates that their Lordships had in view the cases where a suit 
on the debt evidenced by'a mortgage not illegal or immoral would 
lie against the sons even though the mortgage was not for an 
antecedent debt. (Surjaprasad v.: Golab Chand 1, and other 
cases), If there was no pious obligation at all during the father’s 


. life-time and the father was in the position of any other co-parce- 


ner it is difficult to see how any suit would lie against the sons , 
except for debts incurred for necessary family purposes and 


it would be prefectly immaterial to the sons whether the debt 
is barred or not. i ' 


In Sripat Singh v. Tagore 2 where their Lordships had to 
consider the effect of a sale of joint family properties in execution 
of, the decree obtained on a simple debt incurred by the father 
alone observe :—“ The grounds for that action were these : The 
property in question was joint property, governed by the Mitakshara 
Law. By that law a judgment against the father of the family 
cannot be executed against the whole of the joint family property, 
if the debt in respect of which the judgment has been obtained 
was a’ debt -incurred for. illegal or immoral purposes. In 











1, (1900) IL.R. 276. 762. 8. -(1917) L, R. 44 L A, 1=32 M. L J, 188. 
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every other event it is open to the execution creditor to sell the 
whole of the estate in satisfaction of the \judgment obtained against 
the father alone.’ They also observe that the creditor had the 


‘undoubted right to bring the property to sale except where the 


sons show that the debt was illegal or immoral. 


While Iam not prepared to hold that the decision in Sahu 
Ramchandra v. Bhup Singh, 4 must be taken to overrule by 
implication the whole current of'authorities during the past 35 years 
and to restore the state of the law to what is was prior to the year 
1881, I am’ of opinion that the decision’ makes it clear 
that it is the primary duty of the father:to pay debts incurred 
by’ him not for any family necessity but for his own purposes 
and that the pious duty of the son only arises when the 
assets of the father are insufficient assuming that it arises 
at all during the life time of the father.’ In other words the 
pious duty is limited to the debts which the father is unable 
to satisfy out of his share or his self‘acquired properties. This 
limitation introduced by the Privy Council is, if I may say so 
with respect, entirely in accordance with Hindu Smrithis and 
safeguards the spiritual interest of the father and the temporal 
interests of his sons. According to the notions of Smriti writers 
it is regarded as sinful to remain in debt and a debtor’s salvation 
is deeply imperilled if he dies indebted. According to Vrihaspati 
a person who does not repay his debt “ will be born in his credi- 
tor’s house as a slave or servant or woman or a quadruped,” Ac- 
cording to other writers a person dying in debt goes to hell. A 
duty is therefore cast upon every person to discharge debts incur- 


-red by-him. The liability of the son to come to the help of his 


father is only stated to arise when the father is owing to misfor- 
tune unable to pay his debts. Yagnavalkya says “ if a father has 
gone abroad or died or been subdued by calamity his ` debts shall 
be paid by his sons and grandsons, on their denial the creditor 
must prove the debt by witnesses.” Chapter 2 Sloka 51. Vig- 
naneswara in the Mitakshara commenting on the sloka observes 
“if the father not having paid the debt due has died or 
has gone to a: distant country or is ‘overpowered by incur- 
able disease et-cetera, then the debts. contracted by him 


‘mist be. paid by his son or grandson even in the absence of 


the father’s property. Thereon. this, is the order—on. the 
Gan Ci akak aa anana ak a naa aaa nn 
1. (1917) L. R. 44 I. A. 126. 
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father’s default it is the fon, on the son’s default it is the 
grandson (who should pay). . Therefore by a son born giving up 
his self-interest should the father be carefully released from debt. 
so that he may not go to hell.: In the Smriti Chandrika reference 
is made to the Sloka of Katyayana to the effect that “ even though 
the father be living if he is afflicted by disease or has gone to. 
sojourn away from his own country the debt contracted by the 
father should be paid by the sons after the 20th year” and so the 
text of Vrishaspathi that “ even when the father is alive if he ha 
aflicted with Gisease such as’ consumpticen, leprosy or if he be 


. born a blind person then the sons should pay the debt wher i 


has been proved.” The law givers while casting on the son to 


_ bay the debts which the father was owing to misfortune unable 


to pay also enjoin the father not to get into debt ag he thereby 
becomes “an enemy io hisson.” It is clear that whatever may 
be the pious duty of the son afier the father's death the duty in 
the father’s life-time is only to pay if the father is unable to do so, 


To this extent I think Courts can .safely safeguard the 
interests of the sons in respect of a liability based simply on 
their pious duty. Any further extension of the immunity of the son 
cannot, I think be made in the state of the authorities as they stand — 
at present, Till the decision in Girdhari Lally. X anio Lall the 
view taken by Courts in this Presidency was that the gon was not 
during ‘his father’s lifetime liable under any circumstances to pay 
his father’s personal debts. The contrary view has been taken 
since 1881 when the majority of the J udges in the Full Bench in 
Ponnappa Pillai y, Pappuvayyangar 2 followed’ what they 
thought-to be the obvious result of the decision in Girdhari Lals 
case. I think a clear pronouncement of their Lordships of the Privy 
Council reversing the whole current.of decisions of all the High 
Courts and restoring the state of the law as it stood before the . 
Cecision in Girdhari Lal's case is necessary before we can push 
certain observations of their Lordships in Sahn Ram's case to 


what ié is contended ig their logical conclusion, 


The power given to a creditor towork out the tights which a 
Hindu father has to require his son to pay his debts has its founde- 


tion not on any Hindu Law texts (attachment and gale in 


execution of decrees being un-known to the text writers) but 
on principles of modern jurisprudence. The question in 
1. (1874) I. R. 1I A, 324. 2. (1881) I. L R. 4M. 1, 
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these cases is (to quote the words of Six James Colville in Peda . 
Lakshman Dada Naik v. Ramchandra Dada Naik 1“notso Yom 


much whether an admitted principle of Hindu Law shall be oe 

carried out to its apparently logical consequences, as to what are — 

the limits of an exceptional doctrine established by modern juris- Kumara- 

prudence. ” i Sastri, J. 
I agree that the appeal should be allowed with costs in this 

and the lower Courts. 


A. V. YV. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR Joun Watuis, THE CHIEF JUSTICE AND 
MR. JUSTIOn OLDFIELD. 


V. Krishnayyah ... Appellant * (Defendant) 
v, 


C. Gajendra Naidu and others ... Respondents (Plaintiffs). 


Limitation Act, Art. 188—Original Side decree—“ Revivor ’’—Doctrine of— Krishnayyah 
Origin—Order of ‘‘revivor” under S. 249 of the Divil ]Procedure Code of 1882 v, 
against one defendant—Effect on other defendant to whom no notice went —Provi- Gajondra 
sions of Arts. 182, 183 and of Limitation Act on the point compared. ` , Naidu. 


As regards the revivor of Original Side decreés notice must go to the parties 
against whom it is sought to revive the decree. Held, therefore that an order of 
revivor of a decree on the Original Side made agains; one of the defendants under 
5. 248 of the old Code was inoperative as against another detendant to whom no 
notice went, ; 

Observations on the origin of the doctrine of ‘‘ revivor’’. 


Provisions of Arts. 182 and 183 of the Limitation Act on the point compared. 


On appeal from the judgment of the Honourable Mr, Justice 
Bakewell.dated 9th November 1915 passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this Court in C. S. No. 208 
of 1899. ° 


The Judgment of Mr. Justice Bakewell is as follows :—By a deorea of this 
court dated 20th February 1900 the two defendants in the suit were ordered to pay 
to the plaintiffs the sum of Rs. 10,938-11-6 and interest thereon and costs. On 
the 24th February 1903 one of the plaintiffs in the suit presented an application 
for execution of this decree which prayed that notice under S. 248 of the Code of 
Civil Procedure might issue to the 1st defendant to appear and show cause why 
execution of the decree should not issue and for attachment of a deoree in 
another suit awarding costs to the Ist defendant. Notice was issued accordingly 
to the 1st defendant and on the 8rd March 1903 an order was made granting leave 
to execute as, prayed. 
aan 


* 0. 3.No, 93 of 1915. 20th March 1917. 
àd (1880) I. R. 7 I. A. 181 at p. 195=1. L. R. 5 B 48, 
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On the 26th February 1914 the transferee from the same plaiñtif presented 
this application | for execution of the decree which states that the last 
order in execution ig that of 3rd March 1903 and prays that the name of tha 
-transferee may be brought on record and leave to execute the decree against 
the 2nd defendant be granted to him, and that notice may issue to the defendants. 
The 2nd defendant appears upon nctice issued on this application and objects 
that the application is barred by limitation by virtue of Art. 188 of the Limitation 
Act, 1908. This article prescribes 12 years for an application tio enforce a decree 
of a High Court in the exercise of its ordinary Original Civil Jurisdiction and 
provides that when the decree has been revived the 12 years shall be -computed 
from the date of such revivor. 


The English law is ‘stated by Blackstone in, the following passage :—‘‘Writs 
of execution must be sued out withina yearanda day after the ‘Judgment is 
entered ; otherwise the court concludes prima facie that the judgment is satisfied 
and extinct; yet however, it will grant a writ of scive faciasin pursuance of statute 
Westm. 2-13 Edw. 1, c, 45 for the defendant to show cause why the judgment 
should not be revived and execution had against him ; to which the defendant may 
plead such matter as he has to allege in order to show why process of execution. 
should not be issued or the plaintiff may still bring an action of debt founded on 
this dormant judgment which was the only method of revival allowed by the com- 
mon law.” (Commentaries, 15th Edn., Volume 8, page 421.) The writ recited the 
judgment and any change in the parties and commanded the Bheriff to make 
known ‘to the defendant or other person named in the writ that he should appear 
before the court on a special date, to show cause why the plaintiff should not hava 
execution of the judgment (Freeman on Executions, Volume I, pages 328 and 324.) 
The form of notice under Order XXI R. 22 of the Code which ‘corresponds with 
B. 248 of the Code of 1882 contains aubstantially the same particulars (Appendix 
_E. Form No. 7) and it has been held that the procedure nnder this section has taken 
the place of the former procedura by writ of scire facias in the Supreme ‘court and 
‘that an order for execution after notice effects a revivor ofa decree within the 
meaning of Art. 188: See Dassoo Venkateswar Perumal Chetty x Srinivasa 
Ranga Row 1. Where there had been a change of parties ‘subsequent to the judg- 
ment as in the case of the death of the judgment creditor, a writ of scire facias 
was necessary even within a year of the judgment and it'was held that a judgment 
in scire facias conferred a new right upon the executors. Farren v. Bereford ? and 
“Farrell v. Gleeson 3 Whether the judgment in scire facias conferred a new right 
when there had been no change of parties seams doubtful. Farren v. Berrerford ; 
‘but the writ should conform to the original judgment and should therefore be joint 
when the judgment is joint and the latter should be revived against all the original | 


-defendants. (Freeman on Executions, Volume I, page 318), The procedure upon 


*the writ therefore followedjthat in the action of debt against joint debtors in which 
all should be joined and judgment against one extinguished the claim against 
- another joint debtor : King v. Hoare 4- 


From the passage from Blackstone citsd above it appeals that a judgment 


creditor had concurrent remedies by the writ of scire facias and the action of debt, 
and it is improbable that the judgments would have different effects. 


“The order of revivorin the present cases was made without notice to one 7 
defendant and he had.therefore no opportunity, of appearing and objecting thereto 
and it has no effeot against him or his property except that if that were carried out x 
=e aa =e hon ES SG en a a 


1.. (1910) I. L.-R. 83 M. 187. ; 2. (1843) 10 Cl & F. 819 at 384, ° 
3, (1844) 10 Cl. & F., 702. ` £. (1844) 18 M. & W. 494. 
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his co-debtor might obtain a right of contribution as against him.” It seems to 
me that an “exparte order of this kind should not be held to affect the position of 
the second defendant in the absence of any diréct authority. ` -< 

In other courts where the prescribed period cf limitation is very much less 
than in this court an application for execution made against one of saveral-joint 
debtors takes effect against them all (article 182) but there is no such provision 
for cascs in. which: notice of the applicaticn is required. The fact that the 
legislature has expressly provided for one case of joint debtors and has omitted to 
make the same provision for another case appears to me to show an intention t0 
place the two cases‘ona differend footing. 

For these reasons I hold that tha previous order in execution against the ist 
defendant did not revive the decree as against the second defendant, and I dismiss 
chig application with taxed costs ` 5 


Venkatasubba Rao and Radhakrishnaiya for Appellant. 

K. Ramachandran and T. S. Narayana Sastri for Respon- 
dents. l 

-The Court delivered the following 

Juägment :—This appeal raises an interesting point as to 
which Mr. Venkatasubba Row has candidly put the authorities 


\ 
+ 


Kri shnayyah 
v 


Gajendra , 
Naidu. 


. before us. The question is whether Mr, Justice Bakewell was 


right in holding that an order of revivor of a decree on the Origi- i 


nal Side made against the first defendant under Sec. 248 of the 
old Code was inoperative as against the 2nd defendant to -whom no 
notice went. The word ‘revivor’ in the third column of Art. 183 as 
ig well known, refers to the common law practice which prevailed 


in Supreme Courts in India under which, if a writ of execution was” 


not sued out within a year and a day, it was necessary to revive 
the decree’ by a process known as scire facias or more fully 
scire facias quare executionem not habeat that is to say by calling 
on the judgment-debtor to show cause why the plaintiff should 
not have execution against him. When the Code of Civil Procedure 
came to be enacted, the rule was embodied in what was S. 248 
of the old Code and now O. XXI, R. 22 under which when an 
application for execution is made more than one year aftcr the date 
of the décree, notice is to go to fhe persons against whom execu- 
tion is prayed requiring him te ‘show cause on a day to be fixed 
why the decree should not be executed agajnst him. This rule 
requires notice to go against the person against whom execution 
is applied for, and the Sub-section 6 of the third column of Art. 
182 of the Limitation Act:provides that when such notice has been 
issued, the date of issue of notice to the person against whom 
„the execution is applied for tc show cause why the decree should 
not. be executed against him is to form a fresh starting point. 
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We think both on the reason of the thing and on the analogy of 
the provisions of the Code which apply the doctrine of revivor 
to India that as regards the revivor of Original Side decrees 
notice must go to the parties against whom it is sought to revive 
the decree. The whole doctrine, as is explained in the passage 
from Blackstone cited in Mr. Justice Bakewell’s judgment, had 
its origin in the presumption of satisfaction which was held 
to arise when execution had not been applied for within a year 
after the date of the judgment. ` As regards Art. 182, Expl,.1 in 
the third column provides that where the decree or order has 


. been passed severally against more persons than: one, the applica- 


tion shall take effect against only such of the said persons or 
their representatives as it may be made against. But where the 
decree has been passed jointly against more persons than one, the 


. application, if made against any one or more of them, -or against 


his or their representatives, shall take effect against them all. This 
however only applies to applications under Art. 182 which, however 


in terms excludes applications such as the present provided for by ` 


Art, 183. The explanation refers only to applications under Art. 182 
and has nothing to do with the revivor of Original Side decrees. 
For these reasons we think that the judgment of Mr. Justice 
Bakewell is right and that the appeal must be dismissed with costs 
of the 1st respondent. 
A'S. V. 


N 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice ABDUR RAHIM AND MR, JUSTICE 
SRINIVASA AIYANGAR. 


Senakkayala Virasami -.. Appellant* (5th Defendant). 
Naidu 7 
: v. 4 i 
_ Bommadevara Pichayya saa Respondents (Plaintiffs. 
Naidu and others and Defendants 1 to 8.) 


Hindu Law—Widow—Gift of entire property to daughter and daughters son 
not biñding on the reversion. 

It isnot competent to a Hindu widow to divide the entire property of her 
husband among her daughters and daughter’s children, so as to bind the rever- 
sioner. The fact that portions of the estate are given away at different times can- 
not validate such a disposition. 








a, 
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* A. B. Nos. 207 and 213 of 1915. _ 26th January 1917. -` 


th 
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Ramasami Aiyer v. Vengidusami Iyer 1; Kudutamma v. Narasimha 
Charyalu 2, Anivillah Sundararamaya v. Cherla Scethamma 3, distinguished. 


Appeal against the decree of the court of the Temporary 
Subordinate Judge of Guntur in O. S. No. 55 of 1913. 

T. V. Venkatarama Aiyar for Appellant. 

P. Narayanamurthi for Respondent. 

The Court delivered the following 

Judgment :—A. S. No. 207 of 1915. The first question 
argued before us in this . appeal is whether the plaintiffs are the 
reversioners of the last male owner of’ the properties of one B. 
Perumallu, the son of the 2nd defendant who is the widow of one 
Naganna, We do not think that the matter ata of any 
reasonable doubt. * - * 5 

[Their Lordships after considering the evidence agreed with 
the conclusion of the Lower Court that the plaintiffs were the 
reversioners. | 

The next point that has been very strenuously argued before 
us is that the gift made'to the 3rd defendant by the widow, the 
2nd defendant, of one-fourth of the family property is valid. We 
agree with the Subordinate Judge that the gift cannot be support- 
ed. What the 2nd defendant did was, she gave half the estate 
of her husband first of all to her daughter the 4th defendant and 
then one-fourth of the estate to the 3rd defendant and the remain- 


der to the 3rd defendant’s son the 5th defendant. That is to say, . 


she took it upon herself to divide the entire property among her 
daughters and the daughter’s son. That is nota sort of disposi- 
tion by a widow which can be sustained under the Hindu Law, 
and we do not think that any of the cases which have been cited 
lends support to a claim of this nature, In the case in Ramaswami 
Iyer v. Vengidusami Aiyar 1, the gift was made on the occasion of 
marriage. Here the finding of the Subordinate Judge is that it was 
not proved that there was, as suggested, an oral gift at the time 
of the marriage supplemented by tre execution of proper documents 
sometime afterwards. In the case in Kudutamma v. Narasimha- 
charyulu 2, the gift in favour of a daughter of the family, was 
made by the manager. It was found that it was a reasonable 
gift having regard to the circumstances of that case. The main 
circumstances as mentioned there were that the family owned very 


NF ee S praa- pial 
pe; (1898) LL, R. 22 M. 118-8 M. L. J. 170. 2. (1907) 17M. TJ. 628, 
8, (1911) S1 M. L.J. 696, 
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large family properties and that apparently a very small portion 

of the property was given to the daughter. Similarly in- Andvillah 

Sundararamayya v. Cherla Scethamma 1, what was given was 

only 8 acres of land belonging to a very wealthy family ‘the pos- 

sessions of which consisted of more than about 200 acres of:land. 

No-doubt that gift was made some years after the marriage, but 

the circumstances of that case were totally different from the 

circumstances of the present case. The next case which is relied ` 
upon is Churaman Sahu v. Gopi Sahu 2: In that case, the gift 

appears to have been made on the occasion of the daugh- 
ter’s grihapravesam ceremony, a ceremony connected with 

marriage and it was especially on that ground that the validity of 

the gift was upheld. We do not think that any of these cases can 

support the proposition thata widow is entitled to divide the 

entire property of her husband among her daughters and daughter’s 

children or that the fact that portions of the estate are given away 

at different times can validate such a ne Thig appeal 

is dismissed with costs. 

. A. 8. No. 218 of 1915. All that is stated in the plaint in 
the suit in which the appeal arises, is that the widow, the 2nd 
defendant, has caused transfer of pattahs in the name of the 4th 
defendant with respect toa portion of the land in dispute in this 
suit. There is no allegation that there had been an alienation by 
means of a conveyance and that alienation was ‘to be set aside 
though as a matter of fact a deed of gift had been executed in 
favour of thé 4th defendant. Nor was there any issue raised as 
regards the validity of the deédin favour of the 4th defendant. 
The 6th issue refers only to the transfer of pattahs. That being 
so, there ig no reason to differ from the conclusions of the Sub- 
ordinate Judge. Then as regards items Nos. 20 to 22, the findings 
of the Subordinate Judge must be upheld. The appeal Nee 2138 
of.1915) will be dismissed with costs. 


feo 


i 





os 


1. (1911) 21M. L, J. 695; ».  , 2 (4909) I. D.R. 27 CL 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SESHAGIRI AIYAR. 
P. R. Srinivasa Aiyanzar ... Petitioner® 4 in both (Defendant). 
© a 
M. D. Narayana Aiyangar ... Respondent in both (Plaintiff.) 
_ Small Cause Court, Madras— Foreign decrese—Execution~-Jurisdiction— Judge 
of Small Cause Court, Madras, and Registrar of that Court— Powers of —Execution 
application— Dismissal for default of prosecution—Fresk application within a 
year of prior one—Order for arrest of judgment-debior—Legality—Failure to give 
noticeto him—Failure to record reasons for arrest without notice—Effect—C. P. C.» 


8. 115—Revision—Interferense in—Grounds—Order to be revised manifestly 
tlegal—Petition without merits—Effect. 


The Registrar of the Presidency Court of Small Causes, Madras, has no piwek 
to execute the decree of a foreign Court. ‘Such a decree may however be put in 
motion by a Judge of that Court. i 
Where an application mude in November 1915 to the Registrar of the Small 
- Causes Court, Madras, for execution of a deoree of the Court of the District Munsif 
of Mysore was dismissed for default of prosecution and on an application presented _ 
for the same purpose in December of the same year, the Registrar ordered the arrest 
of the judgment-debtor without previously giving notice to him and without record- . 

“ing reasons for holding that it was absolutely necassary in the interests of justice 
that his arrest should be ordered at once. 

Held, in revision under S. 115 of the Coda, (1) that the Registrar had no juris- 
diction to execute the decree, (2) that, in any event the Registrar acted illegally in 
ordering the arrest of the judgment-debtor without notice to him, and (8) that the 
High Court would not condona the manifest illegality and decline to interfere in 
ravision on the ground that the petitioner, the jadgment-debtor, had no merits. 


Petition No. 718 of 1916 under S. 115 of Act V of 1908 
and S. 15 of the Charter Act, praying the High Court to revise 
the order of the Court of the Court of Small Causes at Madras, 
dated 14th February, 1916 in'0. S. No. 437 of 1906-7 on the 
file of the Court on the Principal District Munsif of Mysore. 

Petition No. 993 of 1916 ‘under 8. 115 of Act V of 1908 
and S. 15 of the Charter Act praying the High Court to revise ' 

` the order of the Court of the Small Causes, Madras, dated 21st 
December, 1915 in E. P. No. 14377 of 1915 in O. S. No. 437 of 
1906-07 on the file of the Court of the Principal District Munsif 
of Mysore. © 

K. V. L. Nar Pee ee for Petitioner. 

C. Venkatasubbaramiah for the Respondent. 

The Court delivered the following 4 

Judgment :—So far as-I am able to see there’ are -no merits 
in these cases: -But I have: to deal with the question of Jaw ° 





* C. R. P, No, 993 and 718 of 1916, 16th April, 1917. 
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which is one of considerable importance and argued before me ; 
my conclusion is that the Registrar of the Court of Small Causes 
had no jurisdiction to order execution of the decree, and also that 
he acted illegally in the exercise of His jurisdiction by directing 
a warrant to issue without giving the petitioner previous notice 
of the application, The facts necessary for the disposal of these 
two petitions are these. A decree was obtained in the District 
Munsif’s Court of Mysore in 1908. It was transferred for execu- 
tion to the Small Cause Court, Madras in October 1915. As the 
decree holder did not take steps, his first application was dismissed 
in November 1915. A second application was presented on the 
13th December 1915, and without notice to the petitioner, the 
arrest of the petitioner: (judgment-debtor) was ordered on the 21st 
December 1915; thereupon he paid the amount of the decree into 
court and asked the Registrar to consider his order directing his 
arrest and also to pay him back the money which he had deposi- 
ted. The Registrar refused the application and herce these 
petitions to this court, I may also say that on the refusal of the 
Registrar to reconsider his order, an application was made to the 
Full Bench of the Small Causes Court. The learned J udges who 
constituted the Bench held that they had no power to interfere 
with the order of the Registrar. 


The first point argued by the learned counsel for the petitioner 
is that the Presidency Small Cause Court has no jurisdiction to 
entertain applications for the execution of the decrees passed. by a 
foreign court, and still less the Registrar of that Court. As 
regards the first of these contentions, I ‘am unable to accept it, 
Under S. 44, Civil Procedure’ Code, the decrees passed by the 
Courts of a Native Prince or State in alliance with His Majesty 
may, be executed in British India as if they had been passed by 
the courts of British India. Under Order 21, Rule 4, if a decree 
is passed outside the ordinary Original Civil Jurisdiction of the 
High Court, the execution of that decree within the City of 
Madras must be by the Presidency Court of Small Causes. It 
was argued before me that that provision applies only to the decrees 
of British Courts. But the language of 5, 44 makes it clear that 
no distinction is drawn in this respect between the decree of British 
Courts and the decrees of foreign courts. My attention was drawn 
to S. 8 of the Civil Procedure Code and it was contended that 
as S. 44 of the Code is not included among the provisions made 
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applicable to the Presidency Small Cause Court, that court has 
no jurisdiction to receive applications for execution from foreign 
courts." S. 8 ig intended to be supplementary to the rules of 
procedure provided by the Small Cause Court Act and the rules 
framed thereunder. S. 8 does not prescribe by implication the 
entertainment of applications for execution in respect of the 
decrees of Foreign Courts by the Small Cause Court. I am, there-, 
fore, of opinion that if the decree had been put in motion by a 
Judge of the Presidency Small Cause Court, there could have been 
no objection to its execution. I have, howaver, reluctantly come to 
the conclusion that the Registrar has no power to issue processes 
in execution of a foreign decree. He is not ordinarily a 
court. He is invested with the powers of a court only for 
certain purposes and unless either under the sections of. the 
Small Cause Courts Act .or under the rules framed under those 
sections, the power to execute the decree of-a foreign court can be 
spelled out, I must hold that the Registrar of the Small- Cause 
Court has no jurisdiction to execute the decrees. S, 35 of the Pre- 
sidency Small Cause Courts Act speaks of the execution of decrees 
passed by the Court of Small Causes and not by the Courts of 
Native States in alliance with His Majesty. Under Order 12, only 


certain Judicial powers are delegated to the Registrar and the. 


power to execute the decrees of foreign courts is not among them. 
S. 13 gives the Registrar the power to do certain ministerial acte 
and the power to direct the arrest of a judgment-debtor in execu- 
tion cannot be regarded as a ministerial act. Consequently, 
the Registrar of the Small Cause Court has no ‘power to 
execute the decree of aforeign court. The learned Vakil who 
appeared for the Counter Petitioner, suggested that the 
moment the decree was sent from Mysore to the Presidency 
Small Cause Court, it must be deemed to have become the decree 
of the Presidency Small Cause Court and that $S. 35 of the Presi- 


dency Small Cause Courts Act apphes. I am unable to agree, 


with him. The decree that is transmitted for execution does not 
become the decree of the court to which it is transmitted although 
its powers of execution are similar to the powers conferred on it 
in respect of the execution of its own decrees. I must therefore 
hold that the Registrar had no jurisdiction to execute the decree 

and that the warrant which he wane ier one arrest. of. the peti- 
tioner was ultra vires. 
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_ One other contention of the learned Vakil for the petitioner 
may also be mentioned and that is that the Registrar acted illegally 
in the exercise of the jurisdiction by directing a warrant to issue, 
without giving notice to the petitioner. As I mentioned before, 
the first application was dismissed in November 1915. The 
present application was presented on the 13th December 1915 and 
on the 21st of that month, the order to arrest the petitioner was 
made, No notice was given to the petitioner on this application. 
Order 21, Rule 22 in its proviso to Sub-clause (1) says that no 
notice shall be necessary in consequence of more than one year 
having.elapsed if the application is made within one year from 
the date of the last order against the party against whom execu- 
tion is applied for. In this case, there was no order made against 


` the judgment-debtor by the Registrar or the Court of Small Causes 


within a year of the 21st December 1915. Consequently, the 

operative portion of sub-clause 1 applies ; and. it was incumbent 

upon the Registrar to-have issued the notice to the petitioner 
before directing his arrest. The learned Vakil for the counter; . 
petitioner said that the order was competent under sub-clause 2, 

but that sub-clause requires that the Court should be satisfied that 

in the interests of justice an order should be made without nòtice to 

the other side. The Registrar has recorded no reasons for holding 

that it was absolutely necessary, in the interests of justice that the. 
arrest of the petitioner should be ordered at once. My attention 

was drawn also to a case decided by Ayling and Srinivasa Aijàn- 
gar, JJ., where they held that if there are no merits, the court is not 

bound to interfere under section 115, Civil Procedure Code. But 

the order made by the Registrar goes to the very root of his 

jurisdiction ; I am not prepared to condone the manifest illegality 

by saying that the petitioner had no merits. I must set aside his. 
order ; the money in deposit should be paid over to the petitioner. , 
I make no order as to costs. 


A. S. Vu 


i aA 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: MR. JUSTICE ABDUR RAHIM AND MR. JUSTICE 
, KUMARASWAMI SASTRI, 


Narayana Aiyar so (Appellant* in both Petitioner). 
v, : 
Singaravelu Vannian ... Respondents (Respondents). 
and others a 
Mortgage decree for sale before New Code —- Decree a combined one 


directing recovery of amount by sale of mortgaged property and decreeing 
payment of deficiency by defendant — Validity — Question if can be raised in 
execution proceedings—Separate decree or order under S. 90 of T. P. Act if 
necessary in such a casc—Application to enforce claim for deficiency by execution— 
Grant of, after notice—Finality as regards executability of decree—Recovery Of 
deficiency—Limitation for—Star ting potnt—C. P. Code, S. 48, Effect. 

Held, that a mortgage decree passed before the present Code of Civil Procedure 
came into force in the form ofa combined decree directing the payment of a 
certain sum on or before a certain date‘and the sale‘of the mortgaged properties in 
default and also decreeing the payment by the defendant of any deficiency that 
might arise by reason of the sale proceeds being insufficient to satisfy the decree 
was irregular but that it was not open to the judgment-debtors to rai the 
question in execution proceedings. ‘ 

Held further, -that it was not necessary in such a case to obtain another 
separate decree or order under S. 90 of the Transfer of: Property Act ; that:when, in 
suoh a case, an application to enforce the decree- holder’s claim for the deficiency 
by execution was once filed and exesution was ordered after notice to the judgment- 
debtors, the order was final and it could not be contended in subsequent execution 


proceedings that the deores was not-executable owing-to the want of a final decree, 


and that the 12 years period of limitation under 3. 48, O. P. C. for recovery of the 
deficiency ran fromthe date masi; the remedy against the mortgaged properties 
was exhausted. $ 

Appeals against the orders of the District Court of Tanjore 
in A. S. Nos. 559 of 1912 and 601 of 1918 preferred against the 
order of the Court of ‘the District Munsif of Tanjore dated 27th 
April 1912 in O. P. No. 447 of 1912 (O. S. No. 414 of 1898) and 
that of the Court of the District Munsi? of Trivadi dated 7th July 
1918 (O. 8. No. 166 of 1909 on the file of the Court of the Dis- 
trict Munsif of Tanjore) respectively. 


G. S. Ramachandra Aiyar for Appellant. 
N. Rajagopalachariar for the Respondents. 
The Court delivered the following 


Judgment :—The decree sought to be executed is a mortgage 
decree passed before the present Code of Civil Procedure came into 








* G. M: B. A. Nos. 68-of 1913 and 82 of 1914; > 1st August 1917. 
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force. It is in the form (then usual) of a combined decree direct- 

ing the defendants to pay a certain. sum on or before a certain- 
date, directing a sale of the mortgaged properties in default of 

payment, and also decreeing that the defendant do pay any deficiency 
that might arise if the sale proceeds proved insufficient to rer 

the amount decreed with interest and costs. 

The decree was passed on the 8th October 1898. The mort- 
gaged properties were sold on the 12th January 1903 and the sale 
was confirmed on the 17th. February 1903. As the sale proceeds 
were insufficient the decree-holder filed several applications in 
execution between 1903 and.1912. He filed an execution applica- 
tion in 1906 and execution was ordered after notice to the judgment- 
debtors. This order is final.and it cannot be contended in sub- 
sequent execution proceedings that the decree was not executable 


_ owing to the want of a final decree. Lakshmiammal v. Subramania 


Pillai 1. It was ultimately dismissed for default of the decree- 
holder’s: appearance. Subsequent applications were put in, the 
last of which was allowed by the District Munsif, who was of 
opinion that it was not barred by limitation. On appeal the District 
Judge took the contrary view and dismissed it as barred. 


Though the decree was irregular having regard to the provi- 


. sions of the Transfer of Proporty Act we do not think it is open 


to the judgment-debtors to raise the question in execution proceed- 
ings. Raja of Kalahasti v. Varadachariar 2, Abbaki v. Krish- 
‘nayya 3-and Dhinabandhu v. Masuda £ are clearly in point., As 
the decree specifically decreed that the defendants were to pay 
any deficiency that might arise, it was not necessary to obtain 
another separate decree or order under section 90 of the Transfer 
of Property Act. Pertasami Kone v. Muthiah Chettiar. 

The only question that remains is whether execution of the de-, 
cree is barred under the provisions of S. 48 of the Civil Procedure 
Code. It is clear that the remedies against the mortgaged pro- 


` perties were exhausted only in February 1903 when the sale of 


the mortgaged properties was confirmed by the Court. The decree- 
holder has therefore twelve years from that dateto enforce his 
claim for the deficiency by execution. The recent Full Bench 
decision in Iyyasami Aiyar v. Venkatachalla Mudali 6, concludes 


1. (1913) 14 M. L, J. 108. 2. 21M.L.J 1086. 
3. I. L. R82 M. 534. 4. 160. L.J. 815. : 
5. L D. R. 88 M. 677. 6. (1916)-81 M. L. J: 513. 
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the question as the view taken by the referring judges and the 
majority of the judges composing, the Full Bench. is that the 12 
years period of limitation under 8, 48, Civil Procedure Code for 
recovery of the deficiency runs from the cate when the remedy 
against the mortgaged properties is exhausted. We do not think 
that the order of the District Munsif diresting the decree-holder 
to apply ‘formally for a decree absolute which was under. the 
circumstances of the present case wholly unnecessary would render 
the previous execution tae useless for the purpose of 
saving limitation. . 

We reverse the order of the District Judge with costs in this 
andthe Lower Court. In C. M. S. A. No. 32 of 1914 we set 
aside the order of the District Munsif and direct him to dispose of 
the application for payment according to law. 

A. S. V. ; 


` 
—_—= 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


PRESENT :—My. Justice ABDUR RAHIM AND Mr. JUSTICE 
NAPIER. 


Aiyasami Aiyar ; ... Appellant* (Respondent) 
3 ne 
Aiyasami Aiyar ... Respondent (Petitioner). 


` Criminal Procedure Cede, S. 195—Penal Code, 8. 199— Sanction for prosecution 
Principles regulating the grant of—Reckless statements, not meant to mislead. 


The petitioner, a pleader, obtained a decree and in sapport of his application 
to draw out of Court the amount of costs deposited by the defendant, filed ‘an 
affidavit stating that the property which he gave as security under the direction of 
the Court, was not subject to an ingumbrance in favour of V. When, however, an 
Amin was sent to make an inquiry and report on the sufficiency of the security, 
the petitioner admitted that he had made ‘a mistake and that there was an incum- 
brance in favour of V. On an application for san2tion to prosecute the petitioner 
the District Munsif held that, having regard to the position and character of the 
| petitioner, the nature of the statement made by him and the fact that when the 
Amin was sent headmitted the mistake, this was not a fit case for prosecution 
under B. 199, I. P. 0. and refused sanction. The District Judge reversed the 
order of the Munsif holding that sinca there was a prima-facie case of making a 
false statement, all the other circumstances must be left for consideration at the 
trial. , 

Held, that in the circumstances of the case, the order of the District Judge 
granting sanction should be set aside. 

Per Abdur Rahim, J.:—When sanotion is asked for, for the prosecution of a 
person for making a false statement in the cyurse of a judicial proceeding or for 
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any other offence of a like nature, it is the duty of the Court to which the appli- 
cation is made not only to see there ig a prima facie case, but also to decide 
whether it is a fit case for prosecution in the interests of justice, The Court 
ought not to forget that statements which in fact are false are often made by men 
through the merest inadvertence or slips of memory. 


Per Napier, J. Tt is not the function of the Court granting the sanction, but 
only of the Magistrate who hears the oase, to decide whether there is a prima 
facie case for prosecution. Jt isthe function of the Court which grants sanction 
to consider the whole of the circumstances of the cise and decide whether if is in 
the interests of justice and purity of judicial proceedings that the person who has 
made the statement should be prosecuted. 

Appeal against the order of the District Court of Tanjore, 
dated 15th September 1916, O, P. No, 442 of 1916 preferred 
against the order of the Court of the District Munsif of Shiyali in 
O. P. No. 514 of 1916 in O. S. No, 31 of 1914. 


T. R. Venkatarama Sastri for the Appellant. 
R. Kuppusami Aiyar for the Respondent. 


-The Court made the following ` 


Order :—Abdur.Rahim, J. :—The petitioner who is a pleader 
AA in the District Munsif’s Court of Shiyali anda senior 
member of the profession there was party to a suit in which he 
was the plaintiff. He obtained a decree and the defendants deposit- 
ed the. amount of costs in Court. The petitioner for the purpose 
of drawing this amount from Court made an affidavit and in that 
affivadit he stated that the property which he gave as security 
according to the order of the Court. was subject only to one 
encumbrance and was not subject to a mortgage in favour of one 
Vaidyanatha Aiyar. This apparently was not correct. When an 
amin was deputed to enquire whether the mortgage in favor of 
Vaidyanatha Aiyar did actually subsist, the petitioner admitted 
that he had made a mistake, and that asa matter of fact, there 
was this encumbrance also on the property. The learned District 
Munsif who heard the application made by one of the unsuccess- 
ful defendants in the suit for sanction for the prosecution of the 
pleader considered all the circumstances and came to the conclu- 
sion that it was not a proper case for prosecution. Having regard 
to. the position and character of the petitioner and the nature of 
the statement made by him and the fact that when the Amin was 
sent, he admitted the mistake, the District Munsif was of opinion 
that it was not a proper case for prosecution for making a false 
declaration under S. 199 of the Indian- Penal Code, The learned 
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District Judge bas reversed. that order holding that since there was 
a prima facie case of making a false statement, all ‘the other 


-‘gircumstances must be left for consideraticn at the trial. This in. 


my opinion isa wrong view of the law. When sanction is asked for, 
for the prosecution of a person fur'making w false statement in the 
‘course of-a judicial proceeding or for any other offence of a like 
nature, it is the duty ot the Court to which the application istmade 
not only to see that there is a prima facie case, but also to decide 
whether rtt is a fit case, for prosecution in the interests of justice. 
The Court ought not to forget that statements which in fact are 
false are often made by men through the merest inadvertence or 
slip of memory. It is no doubt true that when a person makes an 
affidavit, he ought to be eatremely careful to see that every state- 
ment that is made there is strictly accurate. At the same time 
S. 199, Indian Penal Code contemplates that a statement in order 
to come within the purview of the section must be one which is 
either false to the defendant’s knowledge, or which he ought to havo 
known to be false or could not have believed to be true. Here there 
were facts upon which the District Munsif was j ustified in saying 
that although the statement in question was made in a rather 
reckless manner it was not a fit case for prosecution’ The position 


and character of the petitioner, the fact zhas the property even. with | 


both the mortgages was sufficient security and the other circum- 
stances in which the statement was made were matters which the 
District Munsif was entitled to take itto consideration in coming 
to a conclusion. whether there ought to be a prosecution "or not. 
I:am of opinion that the order of the learned District Judge 
granting sanction should be set aside. i 


Napier, J.:—I agree. The learned District Judge in his 
order states as follows :— ‘‘ His pleas and his previous characters 
are matters which would be more relevantly taken into considera- 
tion by the trying court.” This statement of the law, I consider 
to be incorrect. S: 195 of the Criminal Procedure Code states that 
no court should take cognizance of certain offences except with 
the previous sanctiun of a court but dozs not state on what mĘterials 
that sanction is to be based. Speaking for myself I have always 
held that the view largely prevailing in this court that the impor- 
tant matter to which a court-should direct its attention is whether 
there was a prima facte case is incorrect. Tomy mind that is not 
the function of the court granting sanction. That is the function 
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of the Magistrate who hears the case. It is the function of the 
Court which granis sanction to consider the whole of the circum- 
stances of the case and decide whether it is in the interests of- 
justice and purity of judicial proceedings that the person who has 
made the statement should be prosecuted. The Munsif has come 
to the conclusion that the statement was made not deliberately 
and intentionally to gain a benefit but as he puts it, in a reckless 
and haphazard manner and that makes the petitioner liable to 
blame of a reprehensible: character, That seems to be exactly the 
right manner in which to view the action of the Vakil in this case. 
It is further pointed out by. the Munsif that he is a gentleman of 
respectability and position and he obviously thinks that although 
he has been grossly reckless and may have brought himself with- 
in the mischief of 8. 199, Indian Penal Code, he cannot have 
intended deliberately to mislead.’ That being so I think the 
District Munsif very properly refused sanction and I would set 
as‘de the order of the District Judge. 

A. V. V. ss 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SaDasiva AIYAR AND MR, JUSTICE 
SPENOER. 


Mogadasu Venkatadasu and others ... Appellants* (Defendants). 
v. JO 
Venkamamidi Udayanarayan and ... Respondents (Plaintiffs.) 


others 


Ejectment—Suii by agraharamdars against tenants— Proof —Onus—Suit lands 
granted by Zemindar prior to Inam settlement—Interest conveyed—Presumption— 
Grant—Construction— Madras Estates Land Act, S. 3 (2) (d)—" Land-revenue’'—- 
Grantee's right under presetilement inam grant by Zemindar if prima facie—S: 8 
Eaception—"' Acquisition of kudivaram by transfer eic.—Presumption—Grounds— 
Inamdar excluding tenants from acquiring kudivaram and claiming kudivaran in 
himself for- several years— Ef fect. 

Where certain agraharamdargs, alleging to be owners of both varams in the 
lands in a village by virtue of a grant thereof in 1796 under a gift deed executed 
bya Zemindar, its then owner, sued to eject the defendants (tenants) and it 
appeared that the grant deed itself indio:ted that there were inhabitants residing 
in the village at the time of the grant and that, though it included the Ashtabo- 
gam,.it excluded Savaram or home-farm lands from the giit; keld, that (1) the 
grant was only of the "land revenue’’ alone within the meaning of 8. 8 (2) (d) of 
the Estates Land Act and not of the ‘‘kudivaram”’ also and (2) the onus lay on 
plaintifis of proving that the grant was of the kudivaram alsoand not on defen- 
dants of proving that the suit lands were part of an estate. 


* S. A. No 512 to 622 and 644 of 1916. 6th March, 1917, 
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Per Sadasivaiyar, J :—In all cases'of grants of inam the presumption is that 
the grant is only of the melvaram, unless the grant deed clearly confers 
kudivaram rights also. 7 


What the zemindar.was, prior to the Inam Settlement, entitled to obtain 
from the lands as a feudal landlord was connoted by the word ‘‘land-revenue’’, 
though, now, it would be called melvaram. Pre-Settlement Inams granted by 
Zemindars might therefore be well considered as, merely grants prima facie of 
land revenue within the meaning of S. 3 (2) (d) of the Estates Tand Act. 


The fact that the inemdars prevented thdir tenants from acquiring kudivaram 
and claimed kudivaram in themselves for several years can be ured to infer that 
the agraharamdars were entitled to kudivaram at the timè of the grant but will 
not of itself give rise to a presumption. of the acquisition -by them of auch right 
by means of transfer, succession, or other modes ejusdem generis. 


The broad proposition of Miller, J. in Ponsusami. Padayachi v. Karup- 
pudayan 1, that the inamdar must be held to have the occupancy right when the 
tevants had no occupancy rights in themselves dissented from. 


Second appeals against the decrees of the Additional Tempor- 
ary Subordinate Judge’s Court of Guntur in A. S. Nos. 1 to 14 of 
1915, preferred against the decrees . of the Court of the District 
Munsif of Tenali in O. S. Nos. 794, 805, 804, 792, 796, 797, 784, 
786, 799, 793, 802, 795, of 1910. 

P. Narayanamurthi and B. Somayya for Appellants. 

: V. Ramadoss for Respondents. — 
The Court delivered the following A 


Judgments :—Sadasiva Aiyar, J :—The defendants are the 
appellants in these Second appeals. The plaintiffs are agraharam- 
dars who claim a right to eject the defendants (tenants) on the 
ground that they (the plaintiffs) are the owners of both the kudi- 
waram and Melwaram rights in the lands in the occupation of the 
defendants. Though the plaint does not definitely set out how 
the plaintiffs own both the warams it is clear from the 13th 


r 


paragraph of the District Munsif’s judgment that they claimed - 


both warams as conferred upon their ancestor Dakshinamoorthy 
Sastrulu by the gift deed Exhibit A of 1796 executed by the then 
‘Zamindar who called himself Raja Manykyarow Bhavanarayana 
Rao, Sri Desamukhi Mannevaru, Sirkar Mrithijangan. I think 
therefore the only question in this case 13 whether the plaintiffs 
obtained both the warams under this grant exhibit A or the 
melwaram alone. If they obtained the melwaram alone, the 
kudiwaram not being granted to them and they not having claimed 
the kudiwaram as having belonged to them at the time of the 


1: 26 M.L; J. 985. 
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. grant, the village is prima facie an estate under Sec. 3 (2) (d) of 
' the Estates Land Act and the Civil Court‘has no jurisdiction over 


these suits. T'he presumption in all cases of grants of inam is 
that only the melwaram was granted as such inam. I think that 
courts should always start with that presumption in these cases, 


- unless the grant deed clearly confers kudivaram rights also. 


In this case the grant deed (Exhibit A) itself indicates that there 
were inhabitants residing in ‘the village at the time of the grant 
and it excludes" Savaram or home-farm lands from the gift, and 
tbough it is a°grant with all the Ashtabogam it has been held in 


Parankusa Zatindra Mahadesikaswami v. P. Subramania: 


Pillai 1, that a grant with Ashtabogham does not necessarily 
import the grant of the kudivaram also in the same manner that 
it clearly does not imply the grant of temple and other communal 
sites. Iam therefore clear that the plaintiffs’ case that the grant 
of 1796 included the kudivaram rights also cannot be supported. 
In coming to this conclusion I: do not rely upon Ex. I in respect 
of which the District Munsif seems to have fallen into two 
inaccuracies in his judgment, namely (1) that it must have been 
prepared about 1786 and (2) that the reference to seri in Ex. I 
also indicated that there were already tenants occupying these 
lands. It appears from the Kristna Manual that the Collector 


“Mr. Ram in whose time the register Ex. I was prepared became 


such Collector only in 1794 and it further appears that the word 
“geri” might have becn used to describe the village in his time 
owing to its having been attached about the year 1800 or 1801 
for recovery of arrears of Government Peishcush and Cowles for 


the Inam lands were granted to the Inamdars then. (See Ex. N 


series. Also Kristna Manual, page 320). 


Mr. Ramadoss then argued that even if the grant was only 


of.the melwaram it was not a grant of “land revenue” and. 


therefore the inam.did not fall within the definition of an estate 
found in S. 3, Cl. 2, sub-clause (d) of the Madras Estates Land Act, 
because the said sub-clause speaks of a “village of which the 
land revenue alone has been granted in inam and not a village of 


which the melwaram alone has been grantedin inam, This con- . 


tention seems-to have found favour with both the lower courts. 

If it be held that no inam. village granted by a zamindar before 

the Permanent Settlement would come under clause (d) of S. 3 (2) 
1. (1914) 36 I C. 117. 
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the result.would bethat ás most of the pre-settlement inams 
would come under this head (very few having been granted direct- 
ly by the Sovereign power under whose nominal suzerainty the 
zamindars held their estates), ‘almost all such inam villages would 
be excluded from the purview of the Act. I am not at all prepared 
to accept this contention. Zamindars were supposed to have 
come in as only receivers of land revenue. They considered them- 
selves to possess Royal authority and the pre-settlement inams 
granted by them might therefore be well considered by the 
Legislature as merely grants prima facie of land revenue. When 
the Inams were afterwards confirmed or recognised by the 


British Government they were so recognised and confirmed as ` 


grants of mere land revenue made by the Zamindars.. It is also 
significant that in Clause (d) the kudivaram right is referred to in 
a subsequent portion of the same sentence in contra-distinction to 
“the land revenue alone” mentioned in the first portion showing 
-that what the grantor was, in those days, entitled to obtain from 
the lands as a feudal landlord was connoted by the word “land 


revenue ” though now, it would be called melwaram,” Next. it 


was argued that as the jurisdiction of the civil courts would be 


ousted by treating the inam village as an estate under S. 3 (2) (d), 
it kay upon the, defendant to prove that it was an estate. I, think | 
that the several cases quoted by Mr. Ramadoss and which are found 


in Indetichinna Nagadu v. Potukanchi, Venkatasubbayya }, 
Upadrasta Venkatasastrulu v. Divi Sitaramulu 2, Kidambi v. 
Kutumbarayudu 8-and Karri Narasayya v. Nageswara Rao 4, 
proceed only to this extent, that it lay-upon the defendants in such 
cases to prove that the grantee was not the owner of the kudiwaram 
_ at the time of the grant. I do not think that these cases afford any 
help to the decision of these sulis as the plaintiffs do not claim: that 
they were owners of the kudivaram interests in these lands at the 
time of the grant, but set up that the grant itself to them was of 
both kudivaram ‘and melwaramn; thus admitting that that they 
were not the owners of the kudivaram at'the time of the grant. 


The next contention of Mr. Ramadoss is that it must be 
presumed that he has acquited the kudivaram interest subsequent 
to the time of grant somehow and that under the exception to 5. 


8 of the Madras Estates Land Act, these’ lands had ceased ` 





1 (1910) 1910 M. W. N. 629. i 2. (1914) 26 M.L.J..585=88 M. 891. 
8. (1914)27 M.L.J. 238=I.L.R. 89 M. 21. 4, (1915) 31 I.C. 209. 
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to be part of the inam estate. It has been held in Upadrasta 
Venkatasastrulu v. Divi Sitaramulu! that that exception 
applies only to acquisitions of kudivaram by means of transfer, 
succession or other modes ejusdem generis and not by means of 
relinquishment of his holding by the tenant. Mr. Ramadoss 
however argued that we can presume acquisition even by the former 
modes on the finding of the lower courts that nobody else was allowed 
by the Inamdars to require occupancy rights in these lands and 
that they have been claiming occupancy right for several years 
past, He relied especially upon the cases in Virabhadrayya v. Sonti 
Venkanna 2 and Ponnusami Padayachi v. Karuppudayan 3, 
As regards the case in Virabhadrayya v. Sonti Venkanna 2, 
Benson and Sundara Aiyar, JJ., express the opinion that on the 


- facts found in that case, the agraharamdars “must be taken to 


have been entitled to the kudivaram at the time of the inam 
grant” and not that they can be presumed to have subsequently 
acquired it. Thus the inamdars preventing their tenants from 
acquiring kudivaram and claiming kudivaram in themselves for 
several years can be used by the lower courts only to.infer that 
the agraharamdars were entitled to kudivaram at the time of the 
grant, but, as I said already, on the pleadings in these cases, the 
question of the inamdars being entitled to the kudivaram at the 
time of the inam grant does not arise. 


As regards the case in Ponnusami Padayachi v. Karup- 
pudayan 3, the opinion of one alone of the learned Judges (Miller, 
J.) can be relied on by -the plaintifs as laying down the broad 
proposition that the inamdar must have the occupancy right 
when the tenants have no occupancy rights in themselves, I 
must respectfully differ from such a broad proposition. | As I said, 
it is open to the lower courts to infer from such a state of facts, 
only this, that at the time of the grant, the grantees had the 
kudivaram: right. But even as regards such a presumption speak- 
ing for myself, I would not draw such an inference from that fact 
alone, if I was the Court of First Instance, knowing how inamdars 
and zamindars in the northern districts have always tried to deny 
occupancy rights to their tenants and to prevent their tenants 
from claiming such rights. Inamdars might very well be asked 
to establish that by transfer or succession &c., they got the 


+1. (1914) 26 M.I. J. 585. 2. (1918)24 M. L.J. 659. 
8, (1914) 26 M. L. J. 285 
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kudivaram right subsequently where it was admitted. or proved 
they had not got the kudivaram right at ihe time of the grant. 


In the result, Iam of opinion that the village is an estate 
under S. 3 clause 2 (d) aud reversing the decision of the? ‘lower 
` appellate court, I would order the return. of the plainés-in all 
these suits for presentation to the proper Revenue Court. The 
plaintiffs must pay the defendants’ costs throughout. 


Spencer, J ;—I agree. I desire only to say a few words on 
the last question, viz., whether the agraharamdars can be regarded 
as having acquired by relinquishment any kudivaram right wich 
they had not at the time of the grani. The first’ question to be 
decided here is whether these suits are cognisable by a civil court or 
by a revenue court. For the purpose of deciding thit point it is 
necessary to see whether at the tim: of ths grant the inm was 
given toa person nət owding the kulivaram. If the plaintiffs 
intended to rely on the exception to S. 8 of the Madras Estates 
Land Act for ousting the jurisdiction of the revenue court, it was 
necessary that they should have advanced a specific case to show 
by what acts they acquired the kudivaram interest of their ryots 
and became entitled to both varams. But it was not the plaintiffs’ 
case in their plaints that they had a grani only of the melvaram 
and that they subsequentlv acquired kudivaram right as regards 
all the lands comprised in these suits. It was their case that 
they got both the melvaramand the kudivsram rights under the 
grant, -I therefore agree that the-civil courts hid no jurisdiction 


to entertain these suits and the plaints must be returned for | 


presentation to the court having jurisdiction. 
A. S. V. ; 
< IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE ABDUR RAHIM. | F 
Akula Bakkayya, Manager of -the ... ‘Petitioner* (Respon- 





A. L. I. Company, Mangalagiri - dent.) 
v. _ 
Aluri Venkatanarasimham ` ... Respondent (Peti- 
tioner). 


C. P,0.—Or. 9 R. 18—Applicability—Ex parte decree—what is—Appearance 
by pleader requesting for further time—Request not granted and decree passed on 
material on: record—Application to set aside decree under O. 9 R. 18—Moaintainabdi- 
lity—Remedy of defendant. 


* 0. R. P. No. 1147 of 1916, 13th Maroh, 1917, 
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An old suit, which had been adjourned’ several times at the instance of 
defendant and in whioh a portion of the evidence had been let in, stood pasted: to 


‘she 16th November 1915 and was on that dite again adjourned peremptorily to the 


neXt day at the instance of defendant. On tha 17th, however, defendant himself 
did not appear and his pleider,, who was present and who was the pleader- who 
appeared in the case throughout, asked for further time to get “proper instruc- , 
tions.” His application was refused, the suit’ proceeded with, and, after a number 
of witnesses had been examined for plaintiff, the evidence was closed and judgment 
was delivered against defendant ona subsequent date. On an application by 
defendant to set aside the decree on the ground that it was an ex parte decree, held 
that (a) the decreas was not an ex parte deoree because the request of deféndants’ 
ploader on the 17th must be deemed to be one for further time and defendant 
must therefore be deemed to have appeared with his pleadar ‘and (b) thé proper 
remedy of defendant was by way of an'appeal mai the deorée and not by sn 
application under O. 9 R 18, ©. P.O. : 

. Petition under S. 115 of ‘Act y of 1908, praying thé High 
Court to revise the order of the District Court of Guntur. dated 
the 30th September 1916 in C.: M. A. No. 25 of 1916. preferred 
against the order ofthe Court of the Principal District Munsif of 
Guntur dated 26th June 1915 in M. P. No. 8534 of -1915 in O. 


S. No. 645 of 1912. bape Fa 


P. Somasundaram fòr Petitioner.’ 
B. Somayya for Respondent. 
‘The Court delivered the following 


, Judgment :—The question on this petition is whether the 
Ga of the District Munsif in favour of the plaintiff came‘with- 
in the purview of Rule 2 or Rule 3 of Order XVII of the Civil 
Procedure Code. The question whether any particular decree 
comes. within. one or-other of these two rules is‘one not. free 
from difficulty as there are conflicting rulings on the subject. 
Even supposing that the ruling in Chandramathi Ammal v. 
Narayanaswani Atyar 1 which seems to be in conflict with 
the decisions in Naganatha Avyar v. Krishnamurthi Ady yar 2, 
Anandaraju v. Venkataraju 3, and Enatulla Basunia v. Jiban 
Mohan Roy 4, is correct, itseems fo me that the facts of the 
preset case are distinguishable, The suif was instituted in 1912. 
Ib is clear from the applications and the orders passed thereon 
that the defendant applied for adjournment more than once and 
was given time. Even in 1913 the plaintiff himself was 
examined and cross examined, and one document was admit- 
ted in evidence as Ex, I. But the crucial dates are in November 





(1910) I, L. R. 88°M. 41. -- ---2. (1911) LL, R. 84 M. 97. 
3. (1914) 1 O. W. 423. 4, (1913) I; L. R. 410,966. 
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1915. On the 16th November, the defendant asked for 
an adjournment and the suit was accordingly adjourned to 17th 
and it was made ‘clear in the order that no further adjournment 
would be given. On the 17th, the defendant himself did . not 
appear and his pleader who was present asked for further time to 
get ‘proper instructions.’ But the application of the pleader was 
refused and the suit was proceeded with and several witnesses of 
the plaintiff were examined. Then it was adjourned to the 19th. 
On the 19th, the 1st defendant himself appeared and so did his 
pleader and he wanted an-opportunity to cross-examine some 
witnesses of the plaintiff. That prayer was refused because on 
the 17th the evidence in the casé had been closed and the adjourn- 
ment to the 19th was merely for a statement of the plaintiff's 
accounts being filed. Judgment was pronounced on the 25th in 
favour of the plaintiff upon the evidence recorded-in the case, In 
these circumstances it cannot be said that the case was decided 
because of the default of appearance of the defendant. I think on 
the 17th the defendant did appear with his pleader. To my mind 


it would make no difference if the pleader asked for further time 
in order to get ‘ proper instructions.’ It is not a case in which the. 


pleader had no instructions. The same pleader appeared in this 
case throughout. 

It seems to me that all that he wanted on the 17th was to 
get further time. I do not think that Rule 2 applies to the facts 
of this case, and it is in my opinion governed by Rule 3. In that 
` view the proper remedy of the defendant was.by way of an appeal 
against the decree and not by an.application under Rule 13. of 
Order 9. The order of the District Judge must be set’aside and 
the District Munsif restored with costs here and the court, below. 

A.S. V. l 
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A diary made by the investigating police officer under S 172 ofthe Code of 
Criminal Procedure, 1898, may be used under that section toassist the Court 
which tries the coase by suggesting means of further elucidating points which need 
clearing up, and which are material for the purpose of doing justice between the 
Crown and the accused, but not as containing entries which can by themselves ba 
taken to be evidence of any date, fact, or statement contained in the diary. The 
police officer who made the diary may be confronted with it, but not any other 
Witness, 

Queen Empress v. Mannu,! approved. 

Held, accordingly, that in deciding an appeal againsl a death sentence and in 
confirming that .sentence the High Court erred in testing the credibility of the 
witnesses called at the trial by reference to the statements made by such witnesses 
to the.police and entered in the police diary and in treating what was thus entered 


„ās evidence for that purpose. 


The general principle is established that the Sovereign in Council does not act, 
in the exercise of the Prerogative right to review the course of justice in criminal 
appeals i in the freé fashion of a fully constituted Court of Criminal Appeal. The 
exercise of the Prerogative takes place only when it is shown that injustice 
of a serious and substantial character has occurred. A mere mistake on 
the part of the Court below, as for, exainple, in the admission of improper evidence, 
will not snffice if it has not led to injustice of a grave character. Nor do tho 
Judicial Committee advise interference merely because they themselves would have 
taken a different view of evidence admitted. Such questions are, as a general rule, 
treated as being for tho final decision of Courts below. 

Error in procedure may be of a character so grave as to warrant the 
interference of the Sovereign. Such error may for example, deprive a man 
of a constitutional or statutory right to be tried by a jury, or by some 
particular tribunal. Or it may have been carried to such an extent as to cause 
the outcome of the ‘proceedings to be contrary to fundamental principles which 
justice requires to be observed. Even if the Judicial Committee think an accused | 
guilty, they will not hesitate to recommend the exercise of the prerogative if such’ 
be the case. But where the error consists only in the fact that evidence bas 
been improperly admitted, which was not essential to a result which might have 
been come to wholly independently of it, the case is different. The dominant 
question is the ,broad one whether substantial justice has been done, and if 
substantial justice has been done, it is contrary to the general practice of the Board 
to advise the Sovereign to interfere with the result. 


Appeal by special leave from a judgment of the Court of the 
Judicial. Commissioner, Central. Provinces, dated April 19, 1916, 
dismissing an appeal from a judgment of the Court of Sessions, 
Jubbulpore Division, dated February 24, 1916, whereby the 
appellant Dal Singh-was convicted of the murder of a woman 
called Kalia, the wife of Mohan, under S. 302 of the Indian 
Penal Code and sentenced to death, and confirming that sentence. 

The facts are sufficiently stated in the judgment of their 
Lordships. By an order of the 1st class Magistrate, Jubbulpore, 
dated November 19, 1915, five accused persons were committed 
for trial at the said Court of Sessions, two of them, Dal 


1. (1897) I. L. R. 19 A. 890 (F. B.) 
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Singh (the appellant) and Bhejraj on charges under S. 148 
(rioting with deadly weapons) and S. 302 (murder), and the 


remaining three, Shankar, Nanhe and Mithu undér 9. 147 | 


(rioting) of the Indian Penal Code. All the five were jointly tried 
by the Sessions Judge with the aid of two assessors. At the end 
of the case the assessors gave it as their. opinion that none of the 
accused were guilty. They said they thought Mohan had murder- 
ed his wife in order to implicate the appellant. One of them 
added that Mohan had been telling untruths and that the whole 
case for the prosecution was false ; and the other said that he did 
not believe either Mohan or his brother Jhunni, who were the 
principal witnesses for the prosecution. The Sessions Judge 
acquitted the accused. other than the appellant, whom he found 
guilty of murder and sentenced him to death, It appeared from’, 
allusions in the judgment that the learned Judge had used the 
police diary as evidence in the case. 


“ Against the said conviction and sentence the appellant eT 
ed to the Court of the Judicial Commissioner, and the case also 
came before that Court for confirmation of the sentence under 
S. 374 of the Code of Criminal Procedure. But the appeal was 
dismissed and the sentence confirmed. In arriving at their conclu- 
sions the learned Judicial Commissioners used the police diaries as 
evidence, for the purpose of testing the credibility of the witnesses. - 
The Appellant applied for and obtained special leave to oes to 
His Majesty in Council. 

De Gruyther, K. C., and J. M. Parikh, for the Appellant :— 
The Court of Appeal has used the police diaries in the case as 
evidence, ‘and has thereby tested the credibility of .the witnesses, 
with the result that it has believed the prosecution witnesses and 
disbelieved those for the defence. A Court of Criminal Appeal has 
no power to use as evidence the statements made to the investigat- 


ing police officer or the contents of his diaries : Code of Criminal’ , 
Procedure, 1898, Ss. 162 and 172; and QueenEmpress Vv. Mannu 1° 


The judgment of the Court of Appeal i is vitiated by this error. 
The Criminal Procedure Code gives the Appellant a.statutory right 
of appeal and also provides by 5. 374 that the sentence must be 
confirmed by the High Court, which in this case is the Court of 
the Judicial Commissioner. The effect of the use ‘of police diaries 


by the Court of Appeal is to deprive the appellant of those, 
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. statutory rights and such a deprivation constitutes grave and sub- 


stantial injustice, and it is submitted that the case falls within the 
rule of practice of the Board as laid down. In re Dillet, 1 see also 
Arnold v. King Emperor 2. 

It may be that the judgment of the Sessions Judge falls short 
of the rule of practice of the Board. But the Appellant is entitled 
to have his conviction considered by a Court of Criminal Appeal, 
and his sentence ‘confirmed by the Court of the Judicial Com- 
missioner. The Board not being a Court of Criminal Appeal it is 
submitted that the Judgment of the Court below should be set 


. aside and the cases sent down for rehearing the appellant’s appeal — 


against his conviction and confirmation of his sentence. If, 
however, the Board decides to consider whether the conviction 
is right, the Board should do so as if it were a Court of Criminal 
Appeal and thus safeguard the Appellant’s statutory rights, It is 
submitted that no Court of Criminal Appeal could or would uphold 
the conviction and confirm the sentence. Reference was also made’ 
to the Code of Criminal. Procedure, 1898, Ss. 154, 156, 164,’ 
476 and 439. i 

` The information laid by the appellant before his arrest is not 
admissible in evidence under S. 25 of the Indian Evidence Act, 
1872, as it is a confession made to a police officer. An admission 
by ah accused person of ‘any part which may tend to the proof of 
his guilt is a confession: Archbold’s Criminal Pleadings, Evidence 
and: Practice, Ed. 1910, p. 391.” Here Dal Singh’s information 


- contains an admission of several facts which tend to’ prove his 


guilt, and is therefore not admissible. 
Sir Erle Richards, K. C. and Sir W. Garth, for the ne . 
dent. 
[Lord Haldane asked Counsel” to address the Board on the 
“following points : (1) Whether in the Coutt of Appeal where the . 
diaries‘ were extensively used, the course adopted was justified ? ` 
(2) The diaries“ being .so used, what is the choc on n the 
proceedings in the appeal and on confirmation ? - : 
: (3): What is the position of the Board “ANING regard to the ` 
case In re Dillet ?] + 
“As to (1) it is submitted that both the Sessions‘ Court and the “ 
Court of Appeal had power under S. 172 to use the diaries to aid ` 
the Court. As to (2) the ‘statements made to the police are not 





Tan aana, 
1. (1887) 12 A. C. 439. 2. (1914) L. R. 41. I, A. 149, 
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used as evidence; but even if they were so used, it is submitted 
that apart from police diaries there was evidence in the case on 
which the Court of appeal could and would have come to the same 
conclusion, and the Board would be justified in maintaining the 
confirmation : See Indian Evidence Act, 1872, 5.167. There is 
no injustice, substantial or otherwise, done in this case. With 
regard to (3) it must be shown that there was a substantial defect 
in the practice which goes to the root of the case, and that owing 
to that defect there has been miscarriage of justice. But heré 
there has been no defect contrary to natural justice, and the use 
of the police diaries added a little colouring but did nothing con- 
trary to natural justice. The case does not come within the rule 


of practice as laid down in Dillet’s case 1, Arnold ‘v. King- 


Emperor 2, and Ibrahim v. The King 3. Reference was also 
made to various sections of the Code of Criminal Procedure includ- 
ing S. 4 (k) and those in chapters 18, 22, 23, and 31. 

De Garu yther, K. C., replied referring to Ibrahim v. King- 
Emperor 3, Majin’s Caset and Subramania Tyer v. King- 
Emperor b. 

The judgment of ihi Lordships was delivered (March 8 
1917) by 


Viscount Haldane :—In this case the appellant was convicted 


of murder by the Sessions Court of J ubbulpore, and was sentenced 
to death. - The Court of the Judicial Commissioner of the Central 
Provinces heard an appeal and dismissed it and confirmed the 
sentence under the provisions of the Indian Code of . Criminal 
Procedure. 2 

A petition for leave to appeal was presented to the King in 
Council. It was argued before this Board-in support of the 


petition that the judgment’ in the Courts in India had been l 


vitiated by an illegal and prejudicial use of the police diaries in ‘the 
case, and that the credibility of the witnesses had been thereby 


wrongly estimated. What had taken place, it was alleged, had: 


~ led to such a miscarriage of justice ` as to bring the conviction 
within the exceptional class of cases in which His Majesty i in 
Council will review the proceedings ina criminal trial in India. 








. 1. (1887) 12 A. O. 459. 2. (1914) L. R. 41 L A. 149. ' 


3. (1914) L.R A. C.599. ~ 4. (1894) A. C. 57. 
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It is well settled that the unwritten principles of the 
Constitution of the Empire restrain the Judicial Committee from 
being used in general as a Court of Review in criminal 
cases. But while the Sovereign in Council does not interfere 
merely on the question whether the Court below has come 
toa proper conclusion as to guilt or innocence, such interference 
ought to take place where there has been a disregard of the proper 
forms of legal process, grievous aud not merely technical in 
charaeter, or a violation of principle in such a fashion as amounts 
to a denial of justice. Their Lordships have now heard full argu- 
ments in the case before them, and have examined the procedure 
and evidence with some minuteness, 

Before considering the result, it is right that they should state 
what they conceive to be, in a case such as that before them, the 
character of the limitation of their function. The Constitution of 
the Empire is tending to develop in the direction of regarding as 
final decisions given in the local administration of criminal justice. 
The general principle ıs established that the Sovereign in Council 
does not act, in the exercise of the prerogative right to review the 
course of justice in criminal cases, in the free fashion of a fully 
constituted Court of Criminal Appeal. The exercise of the prero- 
gative takes place only where it is shown that injustice of a serious 
and substantial character has occurred. A mere mistake on the 
part of the Court below, as, for example, in the admission of 
improper evidence, will not suffice if it has not led to injustice of a 
grave character. Nor dothe Judicial Committee advise inter- 
ference merely because they themselves would have taken a 
different view of evidence admitted. Such questions are, as a 
general rule, treated as being for the final ‘decision of the Courts 
below. 


In the light of these observations, ` their Lordships turn to 
the circumstances in the present case. There is no doubt that, 
on the 23rd October, 1915, a woman named Kalia, who lived at 
Hardua, a village near J ubbulpore, was murdered by blows 
from some such weapon as an axe. The blows were of a deadly’ 
character, and one of them almost decapitated her. The 
prosecution alleged that the blows were delivered by the accused, 
Dal Singh. The defence was that they came from one Mohan, 
the husband of Kalia, who was said to have killed his wife in 


order.to lay the foundation of a false charge against Dal Singh. 
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The case made for the prosecution was shortly as follows: 
That, on the morning of the murder, Dal Singh sent for Mohan, 
who was one of his tenants, and forced him to work at his 
(Dal Singh’s) granary without pvyment; that, at the time of 
the midday meal Mohan went back to his own field, and when 
sent for by Dal Singh refused to return; that thereafter, 
about 4 P. M., the accused came to Mohan’s field on horse-back, 
accompanied by four servants, with the object of forcing Mohan 
to return to work; that an altercation then ensued, in thé 
course of which the accused, who had an axe in his hand 
attacked Mohan; that the latter climbed up his marwa 
a platform raised on a framework of poles with bars across 
them) to escape from him, and while standing on one of the 
cross-bars was cut on the legs by the accused with the axe; 
that Mohan shouted out, and his wife, Kalia, then sought to 
restrain the accused by clasping him round the -waist, and was 
thereupon killed with axes by the accused and one Bhojraj, a 
servant of his; that as the accused was remounting his horse to go 
away, one Jhunni,a brother of Mohan, came up, having been 
attracted by the latter's cries, and hit the accused on the head with 
a stick, knocking off his cap and causing him to drop his axe; that 
the accused then rode away, accompanied by his servants. 

The defence was that Dal Singh was not present when the 
murder was committed, and that Kalia was really killed by her 
husband, Mohan, for the purpose.of getting up a false charge 
against Dal Singh. Kalia was said to have been blind, and it was 
contended that it was hardly possible that she:could have been 
able to find and lay hold of Dal Singh in the manner suggested. 

The charges laid by the police, and ultimatel y tried, were that 
Dal Singh and Bhojraj had rioted with deadly weapons,and had com- 
mitted murder, and that Shanker, Dal Singh’s servant, and Nanhi 
and Mithua, who were also his servants, and who were alleged to 
have accompanied him to Mohan’s field, armed with latis, or sticks 
were guilty of rioting. At the trial Bhojrai and the other servants 
were acquitted, and comments were made by the Sessions Court 
Judge on the inconvenience of not being able to deal with the capital 
charge at a separate trial, in which there would hive been greater 
freedom for the examination of the servants as witnesses. These, 
however, made statements at the trial which supported the defence 
set up by Dal Singh, the character of which was briefly ag 
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follows: He stated that on the day of the murder, about two in 
the afternoon, he was riding on his way from Hardua to 
Jubbulpore, accompanied by Shanker, who was on foot. When 
he reached a certain field Mohan and Jhunni, who were stated to 
have been hiding in the underbush, assaulted him with sticks, On 
being struck he went on to the station house at Patan, calling at 
Singhori on the way, where he got his relative, Himmat Singh, to 
accompany him to Patan, He stated that at the station he réport- 
ed what had occurred to the native constable there, who took down 
what he said. The native sub- -inspector in charge of the station, 
Harkishen, says that the report was taken down from Dal 
Singh’s narrative in his (Harkishen’s) presence, and was after- 
wards signed by Dal Singh. The latter had a wound on the 
head, for the treatment of which he was sent to the neighbouring 
hospital. Meantime there arrived ab the station Jhunni, 
the brotheř of Mohan, and one Parbat, who stated in the box that 
he had been attracted to the scene of the murder, by the shouting 
of Mohan, and had been requested to go with Jhunni to report to 
the police. Jhunni and Parbat reported the murder, and the 
officer in charge, after questioning them, sent for Dal Singh from 
the hospital and arrested him. 

It is important to compare the story told by Dal Singh when 
making his statement at the trial with what he said in the report 
he made to the police in the document which he signed, a docu- 
ment which is sufficiently authenticated. The report is clearly 
admissible. ‘It was in no sense a confession, As appears from 
its terms, it was rather in the nature of an information or charge 
laid against Mohan and Jhunni in respect of the assault alleged to 
have been made on Dal Singh on his way from Hardua to Jubbul- 


pore. As such the statement is proper evidence against him. 


The'statement is as follows :— 

1“ Mo-day“ (the day on which Kalia was sae); “ab4P.M,, I went from 
Hardua, taking my servant, Shanker, son of Girdhari Khangar with me, to the 
kachhra [field] of Nanha Mallah to call Mohan Mallah ; because this morning he 
had been to work at my place, and, leaving the work before he had finished it, he 
had run away. His plough had been requisitioned for sowing purpose. I said to 
him, ‘ Come to work.’ He replied, ‘I will not go’ ‘Thereupon I spoke to him 
harshly, for which Mohan struck me at once with a lathi on the right side of my 
head, and his brother, Jhunni, hit me once with a lathi on my back. Therefore 
I, becoming unconscious, fell from my horse My servant, Shanker, cried out, 
and‘Maniram Kotwar and’ Bhojraj Lodbi came there. [Thereupon] these people 


. ran away, and Shanker, Bhojraj [and] Maniram raised me and carried me home. 


And Jounni and Mohin have heaton their dukariya [old woman] with laths; and 


è 


E 


fe 7 
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are making preparations to bring a false case against me. Possibly they are com- , 


ing to make a-report.”’ 

It will be observed that this statement is at several sini at 
complete variance with what Dal Singh afterwards stated in 
Court. The Sessions Judge regarded the document as discrediting 
his defence. He had to decide between the story for the prosecu- 
tion and that told for Dal Singh.. In considering his judgment 
in which the evidence is examined fully, their Lordships do not 
propose to follow him in examining in that judgment the details 
he deals with. They have observed no material point.in which 
he appears to have gone wrong. They are aware that the Sessions 


- Judge tried the case with two native assessors who differed from 
his conclusion. But these assessors gave no reasons for so differ- 


ing which their Lordships-can consider adequate. The Sessions 
Judge had before him as witnesses whom he believed, Mohan and 
Jhunni, who testified to having been present when the murder 


“took place and to the details of the account of it given for the 


prosecution. Healso had before him a number of witnesses called 
for Dal Singh to establish his version of the events of the afternoon 
of the day on which Kalia lost her life. -The Judge held that 
their testimony was untrustworthy because of serious discrepancies 


between the versions given by the various witnesses, and on other 


grounds. In the main he accepted the narrative given by Mohan 
and Jhunni, and, as he held, confirmed by the facts established. 


Their Lordships have scrutinised the evidence in order to see 
< whether any misc&rriage of justice of the exceptional kind 


already defined has taken place. So far from finding any such 
miscarriage in the proceedings at the trial, they see no reason. for 
differing from the conclusions come to by the presiding Judge, or 


` from the reasons given by him in weighing the credibility of the 


witnesses, They have formed the same impression as he did of 
the probabilities of the two stories, as well as: of the effect of the 
medical evidence. Had the decision been given solely on the 


| testimony of the witnesses called at the trial and such documents 
“ag were plainly admissible, the proceedings would have given rise 


to no question of- substance. The learned Judge who'tried the 
case gave his judgment to so large an extent on proper materials 
that, even if, here and there, he alludes to documents which were 
not properly in evidence,, he has in no case done so in such a 
fashion as to imperil the concluson at which he arrived, tested by 
standard of substantial’ justice. a. ; 


75 


4 


P. ©. 


Dal Singh 


The ‘King: 
Emperor. 
Viscount 
Haldane. 


P. G. 
Dal Singh 


v. 
' The King- 


Emperor. 


Viscount 


Haldane. 


564 ÊHE MADRAS LAW JOURNAL REPORTS. [VOL, KKKII 


Butin the Court of Appeal further material was brought 
under consideration, and it is in this connection that mòre difficult 


questions have been raised. The Court of Appeal might, in their 


Lordships’ opinion, have properly dismissed the appeal on the 
simple ground that an examination of the evidence on the record 
disclosed no reason to differ from the finding of the Judge who 
tried the case. But they were not content to confine themselves 
to this safe ground, for, although they expressed substantial agree- 
ment with the reasons he gave, they went on to take into 
consideration the police diary made during the preparation of the 
case and antecedently to the trial. The quesition which has now, 
to be considered is whether the appearance of this feature in the 
judgment of the Court of Appeal vitiates the judgment and con- 
firmation required by the Criminal Procedure Code. 


Under Section 172 of the Code every police officer making an 
investigation is to enter his proceedings in a diary, and any Criminal 
Court may send for the police diaries of a case under enquiry or 
trial in such Court, and may use such diaries, not as evidence in 
the case, but to aid it in such enquiry or trial. Such a diary was 
kept in the present casé, and the Judge who tried it had the diar y 
before him. Under Part VII of the Code an appeal is permitted, 
subj ect to certain restrictions,and an appeal was brought to the Court 
of the Judicial Commissiéner in the present case, and was heard 
by two Judges. By Section 374, when the Court of Session passes 
sentence of death the proceedings are to be submitted to the High, 
Court (in this instance the Court of the J udicial Commissioner) ` 
and the sentences is not to be executed unless it is confirmed by 
the High Court. On the 19th April, 1916, the sentence on Dal 
Singh was confirmed by the Cuurt of the Judicial Commisoionen 
“forthe reasons given in our judgment of this date” on. the 
appeal. 

. Had the Court of Apan simply taken the sarńe course as the 
desain Judge and affirmed his judgment on the evidence on 
the record, it is evident that the conviction would not have 
been reviewed by this Board. ‘For, as their Lordships, have 
already. stated, there was adequate and proper evidence upon 
which that Judge could and did convict. The Judges in the Court 
of Appeal considered this evidence, and did not differ on any 
material point from the view he took of it. But, apparently with 


thë” view of making their opinion still more conclusive, they went, 
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on, after examining the evidence of the witness and testing the 
credibility of those called for the defence by referriug to the 
discrepancies in the testimony of the witnesses on which the trial 
Judge had properly dwelt, to test that testimony still further by 
reading the earlier statements of these witnesses made to the police 
and entered in the police diary. In other words, they treated 
what was thus entered as evidence which could be used at all 
events for the purpose of discrediting these witnesses. In their 
Lordships’ opinion, this was plainly wrong. It was inconsistent 
with the provisions of S. 172 of the Criminal Code. To. use the 
diary for the purpose they did was to contravene the rule laid 
down in Queen Empress v. Mannu 1 where a ‘full Court pointed 
out that sucha diary may be used to assist the Court which 
tries thé case by suggesting means of further elucidating ‘points 
which need clearing up, and which are material for the purpose 
of doing justice between the Crown and the accused, but not as 
containing entries which can by themselves be taken to be evi- 
dence of any date, fact, or statement contained in the diary. 
The police officer who made the entry may be confronted with 
it, but not any other witness, - 


The question which arises is, therefore, whether the improper 
use made of the entries by the Court of Appeal is a sufficient 
reason why the Judicial Committee should recommend inter- 
ference with the judgment and sentence. In their Lordships’ 
opinion, it is not such a reason. They have already stated that 
they have no ground for doubting that the trial Judge properly 
convicted and sentenced Dal Singh. He then had an appeal 
heard by the proper Court, and the sentence was confirmed by 
that Court. The conditions of the Code as to jurisdiction have 
thus been complied with. The Court of Appeal had before it’ 
evidence on which it placed reliance,and on which it could 
properly have based its affirmance and confirmation of the convic- 
tion. It plainly went wrong in using the diary. Now ‘it is true: 
that error in procedure may be ofa character so grave as to 
warrant the interference of the Sovereign. Such error may, for 
example, deprive a man of a constitutional or statutory right to be 
tried by a jury, or by some particular tribunal. Or it may have 
been carried to such an extent as to cause the outcome of the pro- 
ceedings to be contrary to fundamental: principles which justice 
=. 1, (18 97) I. D. R. 19 All. 899. 
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requires to be observed. Even if their Lordships thought the 
accused guilty, they would not hesitate to recommend the exercises 
of the prerogative, were such the case. But where the error con- 
sists only in the fact that evidence has been improperly admitted, 
which was not essential to.a result which might have been come 
to wholly independently of it, the case is different. The domi- 
nant question is the broad one whether substantial justice hag 
been done, and, if substantial justice has been done, it is contrary 
to the general practice to advise the Sovereign to interfere with 
the result. The point in the present appeal is therefore whether, 
looking at the proceedings as a whole, and taking into account 
what has properly been proved, the conclusion come to has been 
a just onè. 

In the result their Lordships will therefore humbly advise 
His Majesty that the Appeal should be dismissed. There will, 
as hitherto has been usual in such cases, be no order as to costs. 

Solicitors for Appellant: T. L. Wilson d Co. 

Solicitors fo Respondent: The Solicitor, India Office. 

A. P. P. 


———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[FULL BENCH.] f 
PRESENT :—MR. JUSTICE AYLING, MR. Justice SusHa GIRI 
AIYAR AND MR. JUSTICE BAKEWELL. 


Kopparthi Lingayya and others ... (Appellants* Petitioners, 
v. i i Creditors) 
Araveti Chinnarayana and others ... Respondents. (Respon- 


dents of whom 1 to 8 
are debtor s). 

Provincial anon Act, Ss. 6, 46 (4) and 4T—Period of limitation fixed by 
‘the Act for petitions and appeals--Applicability of the general provisions of the 
Limitation Act to—Limitation Act, Ss. 5 to25 and 29—" Affect the period of 
linstation” meaning of —Necessety for legislative interference, 

Recourse cannot ba had to the general provisions of the Limitation Act IX ol 
1908) in dealing with the admission of petitions and appeals presented after the 
time prescribed under the provisions of the Provincial Insoly eney Act. 

>» Abu Bucker Sahib y. Secretary of Siate for India, followed 

Whenever an attempt is made to construe a special period fixed by an enact- 
ment with reference to the general provisions of the Limitation Act, the effect of 
puch a process would be ‘' to affect the period of limitation’ fixed by that enact- 
ment within the meaning of S. 29 of the Limitation Act. 

The necessity for legislative interference pointed out 








* A. A. O. No. 187 of 1916. 26th September. 1917. 
1. (1909) I. L. R. 34 M. 505, 
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Appeal against the order of ‘the District Court of Cuddapah, ` 


dated 11th October 1915 in I. P. No. 9 of 1915. 
C. A. Beshagiri Sastri for Appellants. l 
Dr. S. Swaminadhan, P. Somasundaram and V, S. Nara- 
simhachariar for Respondents. 
The Court (Spencer and Srinivasa Iyengar, JJ.) made the 
following 
ORDER OF REFERENCE TO A FULL BENCH :— 
This is an appeal against an order of the Distiict Judge of 
Cuddapah passed under 5. 15 of the Provincial Insolvency Act 
- dismissing an application made by creditors to declare thè res- 
pondents insolvent. The learned Judge dismissed the application 


on the ground that the act of insolvency complained of occurred. 


more than 3 months before the presentation of the petiin, the 
last date for presentation having fallen in the period during which 
the Court was closed for vacation. He held that the petition could 
not be prasented on the re-opening day as `S. 4 of the Indian 
Limitation Act was not applicable, and that S. 10 of the General 
Clauses Act could not save the petitioners, as a question of limita- 
tion was involved. 

The appeal against the District Judge’s order, for which 
S. 46 of the Act provides, has not been presented within 90 days of 
` the order. Unless the time occupied in obtaining a copy of the 
order appealed against be excluded under 9. 12 or S. 5 of the 
Indian Limitation Act, this appeal must be rejected. 

The question for our decision therefore is whether Ss. 4, 5 or 
12 of tha Indian Limitation Act are applicable to proceedings 
under the Provincial Insolvency Act. 


i 
The latest decision of this Court on the point is Sevaramayya , 


v. Bhujanga Rao }, wherein Oldfield, J. expressed his opinion that 
S. 12 (5) of the Indian Limitation Act could not be applied to 
proceedings under the Provincial Insolvency Act. The learned 
Judge was inclined to think that 5. 5, being one ‘of the general 
provisions of the Act and noi altering or affecting any period of 
limitat.on within the meaning of S. 29 (1) (b) might be applicable, 
but he felt himself bound to follow the decisions in Veeramma vy. 


Abbian, 2 and Appa Rau Sanayi Aswa Rau v. Krishnamurthi 8. ` 


Sadasiva Aiyar, J., who sat with him, considered that 5, 5 was 
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applicable. He distinguished Veeramma v. Abbiah, 1, dissented 
from Appa Rau Sanayi AswaRauvy. Krishnamurthi? and followed 
Niyabutoolla v. Wazir Ali 8, Reference under Forest Act V of 


-1882 #and Seshama v. Sankara, ?. Both learned Judges agreed 


to cut the Gordian knot under the exceptional circumstances of 


that case by treating the time-barred appeal as a revision petition 


and dealing with it under S. 15 of the Charter Act, a course 
which can be taken only when the High Court in the exercise 
of “ils power of superintendence considers that a subordinate Court 
has failed to do its duty. Vide Abdullah v. Salaru, 6. 


The present appeal purports to have been brought under S. 15 
of the Charter Act, as well as under S. 46 Clause (2) of Act ILI of” 
1907, but the’ circumstances are not such as to warrant our 
proceeding under the Charter. - 


Duraiswami Iyengar v. Meenakshi Sundara Iyer ng. to 
which Oldfied, J., was agafn a pariy, is a direct decision that 
S. 12 of the Indien Limitation Act is not applicable to applications 
under the Provincial Insolvency Act, and was followed by the 
same learned Judge in Trasi Deva Rao v. Parameshwaraya 8 in 
respect to another section, namely S, 14 of the India Limitation 


-Act, with the remark that the whole of that Act is inapplicable to 


proceedings under the Provincial Insolvency Act. 


In none of the above cases was the decision in Srinwasa 
Aiyangar v. The Secretar, y of State for India, 9, considered. 
That was a case wherein Benson and Sundara Aiyar, JJ., after a 
very full consideration of the law on the subject, applied S. 15 of 
of the Indian Limitation Act toa suit instituted under S.59 of the 
Revenue Recovery Act (II of 1864). They held (we think rightly) 


' that the special period for bringing suits under that Act was 


governed by the provision in S. 59, which allows six months’ 
time, rather than by any article in the schedules to the ‘Indian 
Limitation Act, but that the general provisions in the body of: 
the Act were intended to be applicable, in the absence of any- 
thing to the contrary, to proceedings under special or‘ local laws. 
In so doing, they followed the authority of a Bench of this Court 


1, (1894) I, L. R. 18 M. 99. 

2. (1896) I. L, R. 20 M. 249=7 M.. D. J. 94. 

8. (1882) I. Ù. R. 8 Cal, 910. | 4. (1886) I. L. R. 10 M. 210. 

5. (1889) I. L. R. 12 M. 1. 6. (1895) I. L. R. 18 All 4. 

7. (1914) 16 M. D. T. 246., 8, (1914) I. L. R. 39 M. 74. 
a 9. (1918) 24M.L J. 41, 


PART XVL] THE MADRAS LAW JOURNAL RÊPORTS, 569 


in Seshama v. Sankara 1, and of a Full Bench in Venkata v. 
Chengadu 2. 

The Full Bench decision in Abu Backer Sahib v. The 
Secretary of State for India 3, which formed the basis for the 
decision in Duraiswami Aiyangar v. Meenakshi Sundara Iyer, 4 
was to the effect that appeals under S. 10 of the Madras Forest 
Act (V of 1882) are independent of the ee provisions of the 
Indian Limitation Act, 


-The right conferred by Ss. 10 and 14 of the Madras 


Forest Act to appeal against decisions of. Forest Settlement 
Officers upon claims to have certain rights recognised at the 
time of affore station, toa District Court and to a Forest Court 
respectively are evidently rights of avery special nature. As 
pointed out by the. Chief Justice, the vesting of a power to extend 
time for appealing in the bands of the Governor-in-Council is in 
itself an indication that the Courts were not intended to exercise 
a similar power under the Indian Limitation Actin regard to 
these so-called appeals. i 

The cases in Veeramma v. Abbiah 5, and Appa Rau Sanayi 
Aswa Rao v. Krishnamurthi 6, related to the applicability of the 
provisions of the Indian Limitation Act to acts done in relation 
to the Indian Registration Act. Stwarama Patter Kariakar v. 
Krishna Aiyar 7, which followed these two decisions, held that 
independently of the Indian Limitation Act, S. 10 of the General 
Clauses Act would operate to make a presentation on the first day 
after the Court re-opened, though after the time allowed in the 
Registration Act, a good presentation. So too in Messrs. Arbuthnot 
and Oo. v. Sabapathy Mudaliar 8 an appeal presented under the 
- Indian Insolvency Act on the re-opening day, when the last day 
for filing it fell on a holiday, was admitted. 

In Veeramma v. Abbiah 1, and Appa Rau Baniji Aswa 
Rau v. Krishnamurthi 2, as in other decisions, it has always been 
held that what must be looked to in deciding whether the Indian 
Limitation Act can be applied to a special or local law is the- ques- 
tion whether the particular Act is oris not self-contained and 
complete in itself. 





1. (1888) I.L. R. 12M 1. 2, (1888) I. L. R. 12 M: 169 (F. B.) 
3, (1909) I. L. R. 34 M. 50ò (F. B) 4. (1914) 16 M. L T. 246. 

5, (1899) I. D. R 18 M. 99, . 6. (1876) I. L. R. 20 M. 249. 

7, (1914) 26 M. L. J. 307. 8. (1912) 28M. L. J. 221, 
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It has been settled by a course of decisions that the Madras 
Forest Act and the Indian Registration Act are special. Acts com- 
plete in themselves, and we do not here propose to question the 
reasoning by which that result has been arrived at. 

But Ss. 6 and 47 of the Provincial Insolvency Act show that 
that enactment is at least not independent of the rules of Civil 
Procetlure followed in the trial of regular suits and appeals under 


_ the Civil Procedure Code. 


We also think that the analogy of the Madras Forest Act did 
not justify the assumption in Duraiswamy Aiyangar v. 


“Meenakshisundara Iyer, 1 that the general provisions of the 


Indian Limitation Act were not applicable to the Provincial 
Insolvency Act on the strength of Abu Backer Sahib v. The Secre- 
tary of State for India 2. ; 

In our opinion-the correct view is that takeh by the Allaha- 
bad High Court in Dropadi v. Hiralal 3 where the matter has 
been fully discussed by a Full Bench. 

We consider that the cases in Duraiswami Santa: v. 
Meenakshisundara Iyer 5 and Trasi Deva Rao v. Paramesh- 


- waraya * were wrongly decided, and that the dictum of Oldfield, 


J.,‘in Sivaramayya v. Bhujanga Rao 5 as to the applicability of 
Ss. 5 and 12 of the Limitation Act to proceedings under the 
Provincial Insolvency Act was also’ incorrect. But as there is so 
much divergence of opinion on the point, we refer to a Full 
Bench the question whether recourse can be had to the general 
provisions of Act IK of 1908 in dealing with the admission of 
pétitions and appeals presented after the time prescribed under 


` the provisions of the Provincial Insolvency Act (III of 1907). ` 


A, Krishnaswami Aiyar ana, C. A, ci NG Sastri Vakils 
for the Appellants. 
Dr. 8. Swaminadhan, Counsel for the 5th Respondent. 
P. Somasundaram for the 4th and 9th Respondents. 
V. 5. Narasimachar Vakil for Respondent Nos. 17 & 8. 
' ‘The Court expressed the following 
Opinion :— Ayling, J.:—The arene propounded for “our 
decision is : 
1. (1914) 16 M. È. T, 246. 2 (1909) I; D. R. 84 Mad. 505. 


3. (1911) I. D: R. 34 All.496 4. (1914) I. L. R. 39 Med 74=29 M.L J. 451, ` 
5, (1915) I, D. R. 89 Mad. 693. 


4 
PART XVIL! THE MADRAS LAW JOURNAL REPORTS, 571 


Whether recourse can be had to the general provisions of Act 
IX of 1908 in dealing with the admission of petitions and appeals 


presented after the time prescribed under the provisions of the 


Provincial Insolvency Act IE of 1907 ? 

The obstacle to the application of these general provisions is 
S. 29 of the same Act which says :— `- 

“Nothing in this Act shall............ccccc0e0e- affect or alter 
any period of limitation specially prescribed for any suit, appeal or 
application by any special or local law now or hereafter in force 
in British India. ” ` 

The meaning of this section has been considered by. a Full 
Bench of this Court in Abu Backer Sahib v. The Secretary of 
State for India 1; and in my opinion that judgment effectively 
answers the question before us. .In place of S. 29 of Act IK of 1908 
and the Provincial Insolvency Act, the learned Judges were dealing 
with S. 6 of Act XV of 1877 (the previous Limitation Act.) 

_ The learned Vakil for appellnts has in fact been forced to 
argue that'the decision in Abu Backer Sahib v, The Secretary of 
State for India 1 was wrong and requires reconsideration. How 
far we are entitled to question the correctness of a considered 
ruling of a Full Bench of equal numerical strength is a matter into 
which I do not propose to enter for I entirely and respectfully 
concur in the ruling now called in question. It is a pure question 
of interpretation of a statute. The juxtaposition of the words 
“affect” and “alter” compel us to give an independent meaning 
to the word “affect;” and I cannot understand how the applica- 
tion of ‘the general provisions extending in certain circumstances 
the period fixed by law can be held not to “ affect ” that period. 


The cases mainly relied on by appellants’ Vakil are Venkata 
v. Chengadu 2 and Srinivasa Ayyangar v. Secretary of State 8, 
In the latter case the two learned Judges were inclined to ques- 
` tion the correctness, or rather the general applicability, of the de- 
cision, in Abu Backer Sahib v. The Secretary of State for India 1, 
largely because the Full Bench ruling in Venkata v. Chengadu 2 
had not been considered; but they deemed it unnecessary to 
decide whether S. 29, Indian Limitation Act rendered the 
general sections of the Limitation Act inapplicable to special and 
local Acts generally. They disposed of the case before them 


1. (1909) I. L. R. 34 M. 505=20 M. L, J. 288. i 
2 (1888)-I L R. 12 M. 168. (F. BJ) 
3. (1912) I. L. R. 38 M. 92=24 M. L.8J. 841. 
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with an eye. solely to the peculiar features of the Act with 
which they were dealing—Act II of 1864: and I need hardly 
point out even if the two were mutually destructive, the 


' authority of this ruling cannot be held to counterpoise the Full 


Bench decision. 


The decision in Venkata v. Chengadu 1 was that of a Bench 
of four Judges the main Judgment being that’ of Muthusami 


. Aiyar, J., the question referred for their decision did not relate to 


the applicability of the general sections of the Limitation Act, or 
the interpretation of S. 6 of the same (corresponding to 8. 29 of the 
present Act); but to whether the provisions of the Limitation Act 
(Art. 95 Sch. II) or S. 59 of Act If of 1864 should be followed in 
computing the period of limitation. No doubt Muthusami 
Aiyar, Ì. expressed the opinion, with the concurrence of Kernan, J. 
that S. 6 of the Limitation Act did not bar the application of the 
general sections. Kullayappa v. Lakshmipathi 2 is another pro- 
nouncement of the same two learned Judges to the same effect. 
But the other two Judges, who were parties to I. L. R. 12 Mad. 
168 (Parker and Wilkinson, JJ:) expressed no opinion on the 
point; and this is remarked by Benson and Sundara Aiyar, JJ. 
in their judgment in Srinivasa Ayyangar v. Secretary of State 3. 
The decision in Kullayappa v. Lakshmipathi 2 is certainly not 
entitled to be treated asa Full Bench decision on the question 
now before us. 

Veeramma v. Abbiah tis another Full Pench case in which 
Muthusami Aiyar and Shephard, JJ. expressed contrary views as 
to the effect of S. 6 of Act XV of 1877. Collins, C.d., does not 
refer to the section; but, by implication, he would seem to have 
favoured Shephard J’s view. . 

I can find nothing in these cases, which would induce me to 
differ from the view of the Jearned Judges in Abu Backer Sahib 
v. Secretary of State for India 5. 

` It bas been suggested that in the case of an appeal toa 
District Court (with which we are not concerned here) the period 
allowed by S. 47 (4) Provincial Insolvency Act (30 days) is so 
short that it m‘ght be impossible to procure copy of the order in 
time for presentation with the appeal, as required by Order 41, 
Rule 1 (Mutatis Muiandis) and that in such a case a Court could 


1. (1888) I. L. R. 12 M. 168. (F. L.) 2 (1889) I. L. R. 12 M. 467. 
3. (1912) I L. R. 38 M. 92 4. (1894) I. L. R. 18 M. 99. 
5 (1909) I. L. R, 34 M. 505. 
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not be asked to enforce the limitation clause, S. 46 (4). That is 
not the case here: and we are not called on to say what a Court 
should do, if such facts were established. The possibility of such 
a diffictlt case may be a ground for legislation, or, possibly, the 
provision of a remedy in the rules and orders under the Civil 
Procedure Code. But we have merely to interpret the law as it 
stands: and I feel no hesitation in answering the reference in 
the negative. 


Seshagiri diyar, J.:—Both sides are agreed that the only 
question to be considered in this reference is whether the time 
taken up for obtaining copies of the order appealed against should 
be deducted in computing the period of limitation fixed by S. 46, 
Clause 4 of the Provincial Insolvency Act. The decision of the 
question turns largely upon the interpretation to be placed upon 
5. 29 of the Indian Limitation Act. A very learned argument 
was addressed to us by Mr. A. Krishnasami Aiyar upon the 
meaning to be attached to the word “affect” in clause 1 (b) of 
that Section. Apart from authority, if I were deciding this 
question for the first time, I would have respectfully concurred in 
the view taken by three learned Judges of this Court including 
the present Chief Justice in Abu Backer Saheb v. Secretary of 
State for India 1, The word alter would apply directly to similar 
provisions in the Limitation Act, if any, giving an extended 
period to suits or appeals of the nature provided for in the 
‘Special act. The word “affect? is more comprehensive, 
Whenever by a process of c »mputation or exclusion or deduction 
the special period fixed by the enactment is indirectly extended or 
cut down, it must be taken that that period has been affected. 


The illustration which Mr. Krishnasami Aiyar suggested would - 


also be connoted by the term ‘atfect’; for example, there may bea 
‘special period compelling a party to take steps to set aside the 
order of a Special Officer under the Boundaries Act. When a 
party instead of adopting that course wants to avail himself of the 
general period of limitation prescribed for a declaration of title in 
Article 120 of the Limitation Act, the relief granted to him would 
indirectly affect the period of limitation prescribed in the special 
law. The decision of the Full Bench in The Secretary of State 
for india v. Assan *, is an illustration of this mode of affecting 
the period of limitation fixed in a Special act, But, I am not 


1. (1909) I. L. R 34 M 506 
3. (.915) I. L. R. 89 Mad. T27=30 M. L. J. 255. (F. B,] 
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prepared to agree with the learned Vakil that this category of cases 
exhaust the significance of the word ‘affect.’ Nor am I prepared to 
accede to the contention that a computation of period of limitation 
which in effect extends the time fixed does not affect the 
period of limitation. In my opinion, wherever an attempt is 
made to construe a special period fixed by an enactment with 
reference to the general provisions of the Limitation Act contain- 
ed in Ss: 5 to 18, the effect of such a process would be to affect 
the period of limitation prescribed by the Local Act. Therefore 
my reading of the section apart from authority is in accordance 
with the pronouncement in Abu Backer Saheb v. Secretary of 
State 1. But the matter has been complicated a great deal by 
other decisions to which I shall presently very briefly refer, 

Before dealing with the cases quoted at the Bar, I may dispose 
of one aspect of the case which was very strongly pressed upon us 
by Mr. Krishnasami Aiyar. He didnot dispute the proposition 
that where a special Act is self-contained the general provisions of 
thé Limitation Act should not be imported into the consideration 
of questions arising under the former Act. Upon this point we 
have the judgment of the Judicial Committee in Mohummud 
Buhadoor Khan vw, The Collector of Bareilly 2, that to Acts of a 
special kind which are self-contained, the general provisions of the 
Limitation Act should not be annexed. Sir Arthur Collins, C.J., 
and Muthusami Ayyar, J. followed this decision in Veeramma v. 
Abbiah 8, There are other decisions to the same effect; and 
therefore it may be taken as settled that where the Code is 
complete in itself the general provisions of the Limitation Act 
commencing from $s. 5 to 18 should not be read as forming part 
of that Code. In the present case ib was contended that the 


` Provincial Insolvency Act isnot a code complete in itself. I 


thing this contention is well founded. 
‘We have only to refer fo Ss. 6 and 47 -to show that the 


~ Civil Procedure Code was intended to be largely utilized in regard 


to ‘proceedings under the Act. Therefore the Act has to be 
supplemented by the importation of the general rules of procedure 
as to‘suits. l 
One special matter affecting limitation may also be pointed 
out and that is, by S. 47 of the Provincial Insolvency Act the 
procedure to be followed in presenting appeals under that Act are 


—_——_—_- M __ 
` 1, (1909) I. L. B. 84 M. 605, 2. (1874) L. R.1 L A, 167. 
i 8. (1894) I, L. R. 18 M. 99 
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to be the same as in the case of appeals under the Civil Procedure 
Code. As the learned vakil pointed out under the Civil Procedure 


Code an appeal can be filed.only if the memorandum is accom- ' 


panied by copies of the decree and of the judgment. It is well recog: 
.nised that an appeal filed without these annexures must be regarded 


as no. presentation in the eye of law. See Chamela Kuar v. Amir — 


Khan 1 and Abdul Hakim Chowdhuri v. Remchandra Das 2. It 


therefore follows that under the Provincial Insolvency. Act, it is — 
incumbent upon the party preferring an appeal that he should file ° 


copies of the order or judgment appealed against. It is not disputed 
that in a considerable number of cases such a copy may not be obtain- 
able within the 30 days allowed for presenting an appeal to the-First 
Appellate Court: It was not therefore unreasonably suggested that 
the legislature could not have intended that the period of 30 days 
fixed by 8. 46, clause 4 should be inclusive of the period taken for 
obtaining copies of.the order appealed against. The result of such 
a construction would be to deny the right of appeal in many cases. 
If ih were shown in the present case that an application was made 
immediately after the order was passed and that more than 90 
days had elapsed before the copies “were obtained I would have 
hesitated a great deal before coming to the conclusion that the 
party is not entitled to prefer the appeal after obtaining the copies, 
because to hold otherwise would be to deny the right of appeal 
given by the section. However, it has not been shown that im 
this particular case the copies were not granted expeditiously. 
Apart from this particular aspect of the case, the general 
question now remains whether by virtue of the fact that the 
Provincial Insolvency Act is not self-contained we are at liberty 
to introduce into the construction of S. 46, clause 4, the general 
provisions of the Limitation Act. In Venkata v. Chengadu $ 
a Bench of four Judges had to consider this question with 
reference to S. 18 of the Limitation Act, That. was a case 
under Revenue Recovery Act, Two Judges, Kernan, J., -and 
Muthusami Ayyar, J., held that S. 18 was applicable to the 
Revenue Recovery Act, Justices Parker and Wilkinson’. expressed 
no definite opinion on the question. In Seshama v. Sankara 4, 
Chief Justice Collins and Muthusami Aiyar, J., in dealing with a 
cage under the Madras Boundaries Act XXVIII of 1860 held that 
S. 14 of the Limitation Act was applicable to’ the special period 


1. (1893) I. L. R. 16 A. TT. 2. (1914) I. L. R. 420 488, 
3. (1888) I. L. R. 12 M. 168 (F. B.) 4, 11888) I. L. R. 12 Mad. 1, 
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pai in that Act, In Kullayappa v. Lakshmipathi 1 Kernan and 
Muthusami Ayyar, JJ., applied S. 14 of the Limitation Act to a case 
arising under the Rent Recovery Act. In Iswara Patter v. Kar up- 
pan ? Chief Justice Collins and Justice Davies applied S. 18 of the 
Limitation Act toa case arising under the Revenue Recovery Act. - 
In Veeramma v. Abbiah 3, which was a case under the Registra- 
tion Act all the three learned Judges who took part in it viz., 
Collins C. J . Muthusami Ayyar, J., and Shephard, J., held that 
the Act was complete in itself and that consequently there was 


‘no occasion for invoking the aid of the general provisions of the 


Limitation Act. The Chief Justice and Muthusami Ayyar J., once 
again reiterated the proposition that if the act was not complete 
in itself, the general provisions of the Limitation Act may be looked 
into for construing a special Act. On the other hand Shephard, J., 
gave an interpretation of the term ‘affect’ which subsequently 
found favour with the Judges whi: decided Abu Backer Saheb v. 
Secretary of State 4. All these decisions were passed under S, 6 of 
the Limitation Act of 1877. There was thus a considerable diver- 
gence of opinion regarding the interpretation to be placed upon the 
word ‘ affect’ at least in Madras, and yet. when the new Limitation 
Act of 1908 was passed, the legislature did not choose to give and 
authoritative interpretation of the term. My mind has been exer- 
cised considerably as to whether the legislature intended to adopt 
the interpretation placed upon the term by Collins, C. J., 
Muthusami Ayyar, J., Kernan, J., and Davies, J., or whether 
it preferred the interpretation placed upon the word by 
Shephard, J. The opinion of Arnold White, C. J., Miller, J., and 
Wallis, J., was not given until atter the new Act was passed 


although they had to construe the language of S. 6 of the old Act. 


The view taken by Shephard, J., is shared by a very large number 
of Judges in the other High Courts, and as that view is ‘in 
consonance with the natural interprevation to be placed upon the 
word ‘affect’ I prefer to hold with the J udges who decided Abu 
Backer Saheb v. Secretary of State £ that even in cases where the 
Act is not complete in itself, if by importing the general provisions 
of the Limitation Act the period fixed in a Special Act is likely to 
be enlarged either by: the process of computation in obtaining 
copies or by excluding the period during which a fraud was 
practised or during which another litigation was proceeding in a 
different court, still the period of limitation would be affected. 


1. (1889) I L R. 12 M. 437. 2. (1898) 3M L J 255.- 
8. (1894) I. L. R 18 Mad. 99, 4, (1909) I.L R., 34 M. <05, 
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It seems to me that this is eminently a matter in which the 
legislature should interfere. I fail to see why litigants preferring 
appeals under special Acts should not have the same privilege of 
extension provided by the general provisions of the Limitation’ Act 
as they have in cases directly coming under the Civil Procedure 
Cole: There is no conceivable reason for putting, one class of 
litigants under a disability of this kind. I may also be permitted 
to suggest that until the legislature intervenes to amend the 
Limitation Act, our High Court should amend the rule in O. 41 
by saying that the presentation of an appeal in cases under 
the Insolvency Act need not be accompanied by copies of the 
order, decree or eee appealed against. My answer is in the 


negative. 
Bakewell, J :—I agree with Mr. J ustice Ayling, 
` ©. A.S. ——— , 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SPENCER. 


Govindasami Pillai ... Petitioner* (Petitioner). 
Ve 
The Municipal Council of 
Kumbakonum . ... Respondent (Respondent). 


Civil Procedure Code—O. 88 R. 5 (d)—‘' Cause of action ’’—Meaning—Applica- 
tion to sue im forma pauperis—Dismissal on ground of claim being barred by limi 
tation—Jurisdiction—Limitation Act Art, 97 — Applicability — Contract with 
Municipality for collection of vents of stalls—Deposit in pursuance of—Contract 
falling through—Suit for recovery of deposit or of balance thereof—Limitation—- 
Starting point. í 

The expression “cause of action” in 0.88, È 5 (d) of the code signifies a sub- 
sisting cause of action and courts have power to dismiss an application to sue in 
forma pauperison the ground that the cause of action is incapable of enforce- 
ment under the rules of limitation. 

“Cause of ation” means a ‘good subsisting cause of action ’’ only in the 
sense of a valid subsisting cause of action, i. e., one not barred by the laws of 
jurisdiction or limitation. It dces not mein a “ good subsisting cause of action’’ 
in the sense of a good prima facie case on the merits. f 

A suit for the recovery of the sum deposited by the plaintiff upon a contrast 
with a Municipality for the collection of rents of stalls in a vegetabla market or 
for the recovery of at least the balance due to the plaintiff after. crediting a 
portion of the sum so deposited towards the monthly instalments of rent due from 
him, is governed by the ‘period of limitation prescribed by Art. 97 of the Limita- 
tion Act and must be instituted within 8 years from the date of the contracé falling 


through. Pay 
* C. R. P. No. 887 of 1916. $ Qith March 1917. 
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Petition under S. 115 of Act V of 1908, praying the “Hizh 
Court to revise the order of the Court of the Principal District 
Munsif of Kumbakonum, dated the 5th day of abhang ya 1916, in 
0. P. No, 1251 of 1915. 

K. Ramachandra Atydr for Petitioner. 

N. Rajagopala Chariar for Respondent. 

The Court delivered the following 

Judgment :—Upon an application to sue in, forma pauperis 
the District Munsif decided that the claim, which was one for 
return of the balance of the sum deposited by the applicant upon 
a contract with the Kumbakonum Municipality for the collection 
of rents of stalls in the vegetable market, was time barred. Upon 
this ground alone he dismissed the application without hearing 
evidence and deciding the question of fact whether the applicant 
was or was not possessed Of sufficient means to pay the court-fees 
on his suit. Two questions have been raised. 


1. Whether the District Munsif acted without janisdiction 
in dismissing the application on this ground. 


2. Whether he was wrong in treating the claim as out of 
time, Order 33, Rule 5 (d) of the Code of Civil Procedure declares 
that a court shall reject an application for permission to sue as pau- 
per where the applicant’s allegations do not show a cause of action, 
(in the Code of 1882 it was aright to sue in such court) and 
Rule 7 (2) authorises the court to hear arguments on the question 
whether on the face of the application it is prohibited by rule 5. 


There is ample authority both under the old Code and the 
present Code for the view that ‘cause of action’ in rule 5 (d) 


-signifies a subsisting cause of-action and that courts should dismiss 


applications if the cause of action is incapable of enforcement under 
the rules of limitation. Vide Vijendra Tirtha Swami v. Sudhindra 
Thirtha Swami 1, Amirtham v. Alwar Manikkam 2 Subramanta 
Chetty v. Mahan Chetty 8 and the commentary to this rule in 


- Woodroffe and Ameer Ali’s Civil Procedure Code of 1908 


Butit is argued that Vijendra Tirtha Swami v. Sudhindra 
Thirtha Swami 1! was overruled in the- Full Bench decision in 
Rathnam. Pillai v. Pappa Pillai £ and that the two later cases 





1. (1896) I L. R. 19 M.197=6 M. L. J. 198. 
(1909) I. L. R. 27 M. 87. 3, (1914) I. L. W. 668, 
4, (1903) 13 M. L. J. 292, 
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were decisions of single Judges whose attention was not directed 
to this Full Bench decision of their own court which put a different 
interpretation on the language of the Code of Civil Procedure. 

This conflict of judicial opinion appears to have arisen princi- 
pally from the use by different Judges of the words ‘good subsist- 
ing cause of action’ in a different sense. 

If it means a good prima facie case on the merits, itis reason- 
able to say that a court would not be justified by anything in 
O. 23, Rr. 5 and 7 in prejudging the merits of the claim 
upon a summary investigation in the course of an enquiry into the 
applicant’s pauperism. As stated in Rathanam Pillai v. Pappa 
Pillai 1 “a decision of the case on the merits at that stage, in 


practice, would be likely to lead to waste of the court’s time and: 


to confusion and irregularity of procedure.” 

In this connection I find it impossible to reconcile Ranga- 
nayaka Ammal v. Venkatachellapathi Naidu ? and Rathanam 
Pillai v. Pappa Pillai 1 with Kamrakh Nath v. Sundar 
Nath 8 which purported to follow Chaterpat Singh v.- Raja 
Ram £ (a case of a claim barred by limitation) but went further 
and applied the same principles to a case without obvious merits. 

_ Tf however the words ‘good subsisting cause of action’ are 
used to mean a valid subsisting cause of action, i.e., one not barred 
by the laws of jurisdiction or limitation, then I think that the 
language of O. 33, R. 5 fully warrants a court rejecting an 
application which does not satisfy these requirements. 

The cages in Mangaleshri Illath Krishnan Nambudri v. 
Kesavan Nambudri ë Kanakammal v. Panchapakesa 6 and 
Devupalla Amanna y. Pediradla Narayanasami Naidu 7 are 
not exactly in point, but tend to support the distinction I have 
drawn between causes of action that are not prima facie good on 
_ their merits and those that are subject to the prohibitions specified 
in O. 33, R, 5. 

The decision in Venkoba Row v. Nataraja Chetty 8 dealt 
with a question upon which 1 do not feel called upon to pronounce 
an opinion viz., whether evidence could be recorded for deciding 
on a point of limitation during the enquiry into an applicant’s 
pauperism. 


1. (1903) 13 M. L. J 292. 
3. (1898) I. L. R. 20 A. 299. (1885) I. L. R.T A. 661. (F. B) 
5 (1918) M.W. N 38. (1914) 26 M. L. J. 343. 
7. (1915) 30 I. C. 639. 8. (1909)6 M. L T. 859. 
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Govindasami In the present case no evidence was admitted and the District 
pus Munsif held that the suit was barred by limitation on the state- 
The ments in the plaint. Under O. 7, R. 11 a court could do as 


Municipal A : < 
Council of much as this even on a duly stamped plaint. On the point of 


Kumbe limitation I think that the plaintiff had 3 years to recover his 
deposit or at least the balance due to him after crediting a portion 
towards the monthly instalments of rent due from him, from the 
date of his contract with the Municipality falling through. The 
article applicable to the facts alleged in the plaint is Article 97, of 
the Limitation Act which allows 8 years from the date of the 
failure, 

The Privy Council in Bassu Kuar v. Dhum Singh 1 and this 
court in Appavu Odayan v. District Board of Tanjore - applied 
this article to cases where money was paid upon an existing con- 
sideration which afterwards failed. 

It is clear from Balakrishnaduv. Narayanaswami Chetty 8 
that article 145 which allows 30 years for recovering . deposits 
relates to deposit of goods and not of money. It is true that the 
Calcutta High Court in Upendra Lal Mukhopadhya v. Collector of 
Rajshahye 4 considered that a plaintiff suing for recovery of a deposit 
given as security for personal services would have 6 years under 
Article 120 to bring his suit, and this was followed in Sakhawat 
Ali v. Baldco 5 by a single Judge of the Oudh Judicial Commis- 
sioner’s Court and extended to a deposit of money as security for 
payment of rent under a contract of lease. But in an earlier deci- 
sion of the Calcutta High Court Johwt Mahton v. Thakoor Nath 
Lukee 6, 16 was held that the period of limitation for return of 
money deposited as security for the due performance of a lease was 
only 3 years under article 62, and I feel no doubt that recourse should 
not be had to article 120 unless other articles are clearly shown 
to be iriapplicable. As the petitioner in the present case took no 
steps till 1915 to recover his deposit after getting notice from the ` 
Municipality in June 1911 that his lease was cancelled, his claim 
was rightly treated as time-barred. I dismiss this petition with 





costs. 
A S.V. 
1. (1888) I.L. R, 11 A, 47 P.C. 2 (1907) 17 M. L J. 298. 
8. (1912) LL, R.87 M. 175 4, (1885) I. L. R. 12 C 118. 


5. (1910) 8 I. C. 370 6. (1880) I L.R. 5 ©. 880. 
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OIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice SPENCER AND Mr. JUSTICE 
KRISHNAN. , f 


Ramakrishna Kukkila ya 2 ts Appellant® (2n 1 Plaintiff.) 
i v. MA 

, Nekker Kuppanna alias Ragha-’... -Respondents. (Defendants) 2. 
; wendra Rao and others. 1,3 and 4, and (Plain- 


tiffs 1,3 and 4). 

Transfer of Property Act. S. 61 — Redemption — Barred debt—Morigagor not 
' bound to pay, on redeeming subsisting mortgage —Merger—Simple money debi— 
Conversion of, into mortgage-dsbi or judgment- debt ~Deed—Construction—Charge, 

creation of —Morigage and lease, when viewed as parts of the same transaction. 
Under a` usufructusry mortgiga of 1867 the mortgagor agreed to pay the 
mortgage: at the timo of redemption ‘‘ the consideration amount of the mortgage 
together with arrears of ront, if any, in respect of the said property if the same 
is taken on lease by me (the mortgsgor) from you (the mortgagee).’’ ‘Lhe property 
was taken back by the mortgagor on lease and held by him till “1882 when the 
mortg2geo evicted him and got possession under a decree of Court. For the time 
the mortgagor was in possession he owed the mortgagee certain arrears of rent 
The accounts of these arrears were settled in 1878 and again in 1877 and the 


mortgagee ‘obtained from the mortgagor two simple mortgage deeds for the- 


amounts due till then. The mortgagee had claimed the subsequent rent due in 
his suit for eviction and hud obtained a money decree for it. In 1914 the mort- 
gagor sued for redemption and the mortgagee insisted on payment of the amounts 
due under the two simple mortgage bonds and also under the decree in his fayour. 
It was found that on the date of the suit for redemption, the mortgagee’s right 
to execute the decree and to enforce the two mortgage bonds had become barred 
by limitation. 

Held that, assuming that all the mortgages over the same property and in 
favour of one and the same person ougat to ba simultaneously redeemed, the rule 
should bs‘confined to cases where-the mortgages insisted on being redeemed are 
enforceable @nd are not suchas are barred by limitation or any other cause 
from being enforced by suit. 

Athan Kutii v. Subhadra l, Kesar Kunwar v. Kashi Ram 2. Relied upon. 

Per Spencer, J.—Tha mortgagee having got simple mortgages executed in 
respect of the arrears of’rent on tue property usufructuarily mortgaged could not 
fall back on the seourity of the earlier usufructuary bond which contained a 
stipulation for payment of urrears of rent on ' redemption, as the later mortgages 
constituted a novation of the original contract, 

Per Krishnan, J.—There was nothing more than a mere personal covenant to 
pay arrears of reat in the original usufructuary mortgage bond and it was! not 
possible to look upon the lease to the mortyagor as part of tha Mortgage transac- 
tion or upon tue rent payable under the lease as the’ interest payable on the 
mortgage money. ao 1 tierefore charged on the property equally with the principal 
sum. $ : 

Altaf Ali Khan v. Lala Prasid 3, Madhwa Siddhanta Onahini Nidhi v. 
Vorkataramanjulu Naidu *, Chimmanlal v. Bahadur Sangh 5 Referred to. 


* 8. A. No. 960 of 1916, 8th, 9th and 28rd August, 1917, 
1, (1916) 82 M, L. J. 317. 2. 11915) I. L. R. 87 A. 634.. 
3. (1897) I L, R. 19 A. 496, . 4& (1908)L1,L. R. 26 M, 62, 
5, (1901) I. L, R. 23 A, 388, NE 
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The mortgagee’s claim for arrears of rent being a simple money debt, became 
merged in the judgment-debt and the secured mortgage debts obtained by the 
mortgagee and could nd longer be enforced as such. 

Velayuda Reddi v. Narasimha Reddi 1, Mahant Prayag Doss Jee Varu v. 
Chengama Naidu ? Distinguished. 


Second Appeal against the decree of the District Court of 
South Canara in Appeal Suit No. 296 of 1915 preferred against 
the decree of the Court of the District Munsif of Udipi in Origi- 
nal-Suit No. 86 of 1914. 

B. Sitarama Row for Appellant. 

K. Ramanatha Shenai and K. Yegnanarayana Adiga for 
the Respondents. 

T'he Court delivered the following 

‘Judgments :—Spencer, J.:—This suit was inoue for the 
purpose of redeeming a usufructuary mortgage of the year 1867. 
The mortgagor remained in possession under a lease until 1882 
when the mortgagee got into possession. The mortgagee’s 


| representatives pleaded in defence of this suit that the plaintiffs 


were bound to pay off two simple motgages of the years 1873 and 
1877 and a decree of 1882 before they could be allowed to redeem 
the prior usufructuary mortgage. On the points of law arising 
out of this contention the District Judge, disagreeing with the 


` opinion of the District Munsif, has decided in the defendants’ 


favour. 

Now it is clear that by the Limitation Act in force at the 
institution of this suit if the mortgagees had sued at that time - 
to recover what was due tothem on the footing of those ‘simple 
mortgages their suit would have been time-barred, whereas if the 
mortgagors sued to redeem them, their suit would not be out of time. 

The question then is whether the defendants can set them 
up in bar of the plaintiff's right of redemption. So far as this 
presidency is concerned, if must be taken as settled law that a 
mortgagee having more than one mortgage on the same property 
can treat each as a Separate cause of action and can bring a suit 
for the recovery of his debt by sale of the mortgaged property on 
a puisne mortgage subject to his intesest in a prior mortgage (vide 
Subramania v. Balasubramania 8, and Radhakrishna Iyer v. 
Muthusawmy Sholagan +,) although it was held in Dorasami 
v. Venkataseshayyar 5, that he could not get a sale on the 








1. (1916) 82 M. L J. 268. 2. (1916) 4 L. W. 477.. 
8. (1915) I. L. R. 88 Mad, 927=29 M. L. J. 195. 

4, (1908) I L.R 31 Mad, 580. 

5, (1908) I, L. R. 25 Mad, 108=11 M, L.J. 873, 
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earlier mortgage subject to the later mortgage. Yet when 
the mortgagor comes to Court and applies for redemption, it has 
been declared on the strength of 8. 61 of the Transfer of “Property 
Act that all the mortgages over the same property and in favour of 
one and the same person must be simultaneously redeeméd. (Vide 
Dorasami v. Venkataseshayya# 1, and Balasubramama Nadar 

v. Stvaguru Asari ? ,[approved/of b f by Sadasiva Aiyar, J. in Subra- 
mania v. Balasubramania 3,jand Ramaswamt Ayyar v. Vythi- 
natha Ayyar 4, and Meloth Kannan Nair v. Kodath Kammaran 
Nair 5, 


In Allahabad this principle was followed ina case where 
the purchaser of the equity of redemption over a usufructuary 
mortgage with five subsequent bonds tacked on to it sued to 


redeem the usufructuary mortgage alone (Vide Ranjit Khan v. ` 


Ramdhan Singh 6). I think we must assume that this view of 
the law as to the liability of the mortgagor to redeem all the 
mortgages outstanding on the same property in favour of the 
same mortgagee is correct, No doubt there are other considera- 
tions to be taken into account against this view. For instance 
it may be noted that S. 61 of the Transfer of Property Act is 
silent on the subject of the morigagor’s rights in the case where 
money is due on a separate mortgage on the same property as 
that on which he seeks to redeem. Because the section permits 
one mortgage to be-redeemed without redeeming a separate mort- 
gage when the properties are different, does it follow logically that 
this cannot be done when the properties are the same? Again, if 
a mortgagor is allowed to pay off one mortgage, the mortgagee 
would be left with a better security for the remaining debt and 
it is thus often to the advantage of the mortgagee to accept a 
partial redemption. Still, assuming the correctness of the decided 
cases of this Court on the point, the position is ‘altered when 
there is only one s ubsisting mortgage and the separate mortgages 
are no longer enforce able. Where S. 61 speaks of “any sepa- 
rate mortgage” I conclude that it was intended to refer only to 
subsisting separate mortgages. 

In Athan Kutti v. Subhadra T we held that no duty was 
imposed on a mortgagor of discharging a barred debt before 


1, (1916) I. L. R. 25 M. 108 at page 116. 2 (1911) 21M L J 562 

8. (1915) I. L. R. 88 M. 927. „£. (1903) I. D. R. 26 M. 760 at 776. 

6. (1918) 1 L. W. 102 at page 105 6. (1909) I. D. R. 81 All. 482, 
(1916) BAM, L, J. 817. 
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redeeming a mortgage secured by a separate instrument. There 
is no equity in favour of a mortgagee who sleeps over his rights. 


I am now fortified in the opinion that I expressed in that 
case by the decision of the Allahabad High Court in Kesar Kunwar 
v. Kashi Ram 1, that in circumstances similar to those present 
before us, the mortgagor is entitled to redeem the first usufructuar y 
mortgage without paying the money due on the later simple 
mortgage at a time when, if the defendant had to sue on the 
simple mortgage, his suit would have been barred by limitation. 
That was a stronger case than this, for there was an express 
covenant in the second mortgage in that case that the, plaintiff 


should not seek to redeem the usufructuary mortgage till he paid 


- the money due on the second bond. 5 ` 


The learned Judges nevertheless observed that in effect the 
defendant was asking the Court to enforce against this property a 
stale claim and that this could not be done. Similarly ia Dhondu 
v. Bhikaji 2, Beaman, J., considered that if a mortgagee allowed a 
prior mortgage upon the same property asa puisne mortgage to 
become time-barred he could not revive the prior mortgage by 
suing upon the puisne mortgage. 

A further questien of some difficult y has been raised, which, 
is whether the defendants having got simple mortgages executed 
in respect of the arrears of rent on the property usufructuarily 
mortgaged, can now fall. back on the security of the earlier 
usufructuary mortgage bond which contains a stipulation that the 
mortgagor shall pay “the consideration am uot of the mortgage 
together with arrears of rent, if any, in respect of the said 
property” whenever he requires the land. The lower Courts 
were of opinion that the later mortgages constituted a novation 
of contract and that therefore under S. 62 of the Contract Act 
the original contrast neel not be performed. On the con- 
struction of exhibits IIL and IV I think the lower Courts were 
right. 

The documents are styled “deeds of further charge.” They 
contain recitals that on the dates when they were executed the 
parties settled accountsfor the arrears of rent that were due till 
then. On the sums so ascertained there was an agreement to pay 
interest at a specified rate, anda further agreement that if the 





E ee eg SG 
1, (1916) LL, R. 87 All. 684. 9; (1914) I D. R. 89 B. 19817 Bom. L R. 144. 
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principal and interest were not paid by a certain date, the. whole 
should be recoverable at a higher rate of interest than that first 
mentioned on the security of the mortgaged property. The debt 
secured by the usufructuary mortgage (Exhibit I) is expressly ex- 
cluded from the terms of the settlement. If the mortgagee had 
sued in time to enforce payment of the money secured by these 
documents, I do not think it would have been open to the mortgagor 
to go behind the settlement of accounts and plead that he was only 
liable under the lease deeds or under the covenant contained in the 
usufructuary mortgage. The answer to such a plea would have 
been that the taking of the bonds extinguished the simple contract 
debts. If these hypothecation deeds (Exhibits III and IV) had 


been invalid or ineffectual, there would have been no merger of ` 
the equitable right of the mottgagee on redemption to have an 


account taken of the rent due to him on the land: usufructuarily 
mortgaged. But I think they were effectual when they were 
executed and the intention of the parties was that they should 
take effect. If these deeds had not been brought into existence, 
the obligation of the mortgagor to make all payments arising out 
of his covenants in the usufructuary mortgage deed would have 
been kept alive till the time of redemption. (See Parasurama 
Pattar v. Venkatachalam Pattar 1). 


But the mortgagee having deliberately substituted a new 
liability under Exhibits III and IV for the mortgagor’s original 
liability under his contract of lease, and afterwards through his 
laches having suffered his rights to “become barred by time, his 
representatives cannot now be allowed to enforce the terms of the 
` original contract any more than the mortgagor could have relied 
on it if the mortgagee had been in the position of plaintiff. 


The appeal must therefore be allowed, the judgment of the 
lower Appellate Court reversed with costs in that Court and this, 
and the decree of the District Munsif restored. Time for redemp- 
tion is extended for four months from this date. 

Krishnan, J,:—This Second Appeal arises from a suit to 
redeem a usufructuary mortgage of 1867 Exhibit I on payment 
of the principal amount secured less certain damages for waste. 
The question of damages has now been setat rest against the 
plaintiffs. Though the mortgage was one with possession, the 
property was taken back by the mortgagor on lease and held by 
1. (1918) 95 M. D. J. 664, E l l 
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‘him till 1882 when he was evicted under the decree Exhibit-Il 
and since that date the mortgagee has been in possession. For 
the time the mortgagor was in possession he owed the mortgagee 
certain arrears of rent after deducting payments made by him 
from time to time. The accounts of these arrears were settled in 
1873 and again in 1877 and the mortgagee obtained from the 
mortgagor two simple mortgage deeds, Exhibits III and IV for 
the amounts due. The mortgagee had included the subsequent 
rent due in his suit for eviction and had obtained a money decree 
for it. In this manner all the rent due had been accounted for. 
It is admitted that the mortgagee’s right to execute the decree 
and to enforce the two bonds, Exhibits III and IV by suit is now 


- barred by limitation. 


On these facts the dispute between the parties is whether 
redemption should be allowed on payment of the principal money 
alone as contended for by plaintiffs or whether the amounts due 
under Exhibits II, III and IV should also be paid to the mort- 
gagors as contended for by them. The District Munsiff decided 
in favour of the mortgagor holding that the mortgagee’s claim for 
arrears of' rent had become merged in the decree and the two 
bonds II, III and IV and as these were unenforceable at the date 
of suit the mortgagor was not bound to pay anything as amounts 
due under the said decree and bonds or as arrears of rent. On 
appeal the District Judge while agreeing with the Munsiff on the 
question of merger held that the mortgagor was bound to redeem 
the two mortgages III and IV along with Exhibit Ias they were 
all between the same parties ahd on the same property relying on 
Dorasami v. Venkataseshayyar 1 and Balasubramania Nadar v. 
Sivaguru Asari 2 and that as defendant was setting up these two 
later mortgages asa defence to the suit, it did not matter that 
his suit to enforce them would be dismissed as time-barred, as 
the Limitation Act applied only to suits and not to defences. For 
the latter position he relied on the cases reported in Krishna Menon 
v. Kesavan 3 and Subrahmania Ayyar v. Poovan 4. He therefore 
directed the mortgagor to pay the amounts due under Exhibits II 
and IV as well but disallowed the amount of the decree Exhibit II. 

- Against this decree the 2nd plaintiff, one of the representatives 
of the mortgagor, has appealed.to us. His learned Vakil contend- 
ed before us that there is no rule requiring the mortgagor to 


1. (1901) I. L. R. 25 M. 108., 2. (1911) 21 M. L. J. 552. 
8. ı (1897) I. L. R. 20 M. 805. 4. (1902) I. D. R. 27 M. 28. 
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redeem all the mortgages on a property in one and the same suit 
and that even if there is such a rule it should not be applied in 
the case of mortgages which have become unenforceable by. lapse 
of time, 

The learned Advocate for the respondents has urged that the 
District Judge’s view on both theabove points was correct but that 
his opinion on the question of merger was erroneous and that if 
his clients could not rely on Exhibits IILand IV they were en- 
titled to fall back upon their rights under “Exhibit I and under 
that deed they were entitled to have an account taken of the rents 
due and the amount arrived at paid along with the mortgage 
money. 

On the first question raised, whether a mortgagor should 
be compelled to redeem all the mortgages on a property in favour 
of the same mortgagee in thesame suit it is not necessary in 
this case fo give. a decision in the view I am taking on the 
2nd question raised ; for even assuming that there, isa rule 
as contended for by the mortgagee 1 agree with my learned 
brother that ‘it should be confined to cases where the mortgages 
insisted upon being redeemed are enforceable ones and are not such 
as are barred by limitation or any other cause from being enforced 
by suit. This view has already been laid down by Sir W. Ayling, 
J. and my learned brother in Athan Kutti v. Subhadra 1, and a 
similar view was beld in Kesar Kunwar v. Kashi Ram 32. It will 
not be equitable to allow a rule like the one in question, which is 
after all a rule of equity, to be used to enable a person to enforce 
a stale claim indirectly when he could not enforce it directly by 
suit. The question is not, ag the District Judge has conceived it, 


a question whether a BAN in possession should be allowed to ` 


set up a barred defence to yrovect his possession but a question 
whether the rule should be allowed to be used as a means for 
compelling payment of barred mortgage debts. The mortgagee is 
not entitled to any possession under the two mortgages Exh. III 
and IV. As in the present case the property is directed to be sold 
if all the moneys due to the mortgagee is not paid the result is, if 
the decree stanas, the mortgagee will get-paid what is due on his 
“barred mortgages as well.’ The suit for possession is not dismissed 
for non-payment of the amounts of the barred mortgages ; so they 
@o not form a defence to defendant’s possession. I think therefore 
1 (9i6)°82 m. i J, 817. a (918) l. L. R. 87 All 684, 
78 
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the principle laid down-in the rulings cited by the District Judge 
in Krishna Menon v. Kesavan}, and Subrahmania Ayyar v. 
Poovan 2, does not apply at all to this case. I agree that defen- 
dants are not entitled to insist on their claims under Exhibits III 
and IV being paid up on redemption, 


Mr. Shenai for the respondents then raised the question 
that his clients were entitled to fall back upon their rights under 
Exhibit I for payment of arrears of rent. ' As stated before, it is, 
for these very arrears that Exhibits II, III and IV were obtained 
by the mortgagee and the lower Courts have held that the claim 
for such arrears had become merged in those bonds and the decree 
so that the claim could no longer be enforced as a claim for 
arrears of rent. The question is important because there 
is a clause in the original mortgage deed Exhibit I which says 
“I (the mortgagor) shall pay you (the mortgagee)...... the considera- 
tion amount of the mortgagee together with any arrears of rent if `’ 
any if in respect of the said property if the same is taken by 
me on rent ‘under you,” t.e. at the time of redemption. If there is 
no merger of the claim for arrears of rent this covenant will 
enable the mortgagee to claim the amount of arrears against the 
mortgagor at the time of redemption irrespective of any questions 


of limitation. 


Mr. ‘Shenai’s argument against applying the doctrine of 
merger in this case is that. his clients had already got a charge on 
the property for the rent when they took Exhibits III and IV as 
deeds. of further charge and that charge should be deemed not to 
have been abandoned when the fresh securities weré: taken as the. 
latter ‘were not ofa higher character; and he cited Halsbury’s . 
Laws of England, Vol. 21, Ss. 579 and 581 and Fisher on Mort- 
gages, Ss. 1554 to 1560 and the cases in Velayuda Reddi v. Nara- 
simha Beddi 8, and Mahant Prayag Doss Jee Varu v. Chengama 
Naidu #4 in support of his proposition that the taking of a fresh, 
security for an already secured debt when that security is not of. 
a higher character does not lead to a merger of the original rights. 
To succeed in this argument we must be ‘satisfied that the mort- 
gagee had a charge on the property for rent, to start with. This . 


' charge was claimed in 2 ways and I shall now consider them, 





$$ an, 
1. (1897) I. L. R. 20 M; 805 ` 2 (190%) I. L. R. 97 M: 28, 
3: (1916) 82 M, L. J. 268. 8. (1916) £ L. W. 477, 
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' It was first urged that the provision in Exhibit I by which ` 


the mortgagor undertook to pay any arrears of rent due along-with 
the mortgage money at . the time of redemption, itself -created a 
charge. 


I am unable to accept this argument, I think the aek 
not amount to any thing more than a mere personal covenamé to 
pay, There are no appropriate words to create a charge. Ina 
somewhat similar case Sargent C.J, and Kemball, J., héld that 
no charge was created, see Hari Mahadajt Savarkar v. Balam- 
bhat Raghunath Khare 1- Their view was followel in Yashvant 
Shenvi v. Vithoba: Shetti 2 and by this High Court in Unni v. 
Nagammal 8. I hold no charge was created by the wording of 
Exhibit I as urged. . 


It was next contended that the mortgage Ex, I and the lease- 
to the mortgagor should be looked upon as one and the same trans- 
action and the rent payable under the latter treated as in ‘reality 
to be the interest payable on the. mortgage money and therefore 
charged on the property equally with the principal sum.” Such an 
‘argument was accepted in the case of Altaf Ali Khan v.Lalta Pra- 
sad 4and Madhwa Sidhanta Onahint Nidhi v. Venkataramanjulu 
Naidu 5, but was rejected in Chimman Lal v. Bahadur Singh 6. 
As was pointed out in the earlier Allahabad case-and emphasized 
in the latter one “each case has to be decided on its own peculiar 
circumstances” regarding this point. Where prima facie a morb- 
gage and a lease are two distinct transactions the parson alleging 
that they are one must prove it, I do not think there are circam- 
stances here which would prove that the leas to the morigagor was 
_ a part of the mortgage arrangement itself. Ex, I seems to show 
that an immediate lease at the same time as the mortgage was 
not contemplated as it speaks only of a possible future lease. We 
do not know as a matter of fact when the 1st lease was taken as 
no lease deed has been produced. The schedule in Exhibit II 
would seem to show that several ‘leases were given one after 
another ; two of them are referred to in itas having been filed as 
Exhibits B and C in that suit Wèdo not know the rent fixed 
and whether it was equal “to the interest on the mortgage money. 


The motgagee sued for the rent under the lease as lessor in his: * 








1, (1884) I.L R 9. B. 288. 2. (1887) I. L. R. 12 B. 281. 
8. (41895) I L. R 18 M. 868. 4. (1897) I.L, R. 19 A. 495. 
6. (1903) I. L. R 26 M. 662.. 6. (1901) I L. R. 28 A. 388. - +s 
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suit which resulted in Exhibit II, If the parties intended that 
the rent should be looked upon as interest and thus charged on 
the property it is not likely that they would have taken the trouble 
to get two new deeds, Exhibit III and IV executed and registered 
for creating a charge for that very rent. I think the usual indi- 
cations for treating the two transactions as the same are wanting 
here ; but on the other hand the circumstances point the other way, 
The claim for a charge on this ground also must be disallowed. 


In these circumstances it is clear that at the time the mort- 
gagee obtained the decree and the two simple mortgages his claim 
for arrears of rent was a simple money debt. There can be no 
doubt that the conversion of a simple contract debt as in this case 
into a judgment debt and secured mortgage debts clearly causes a 
merger ; see Halsbury, Volume 21, S. 578, and Fisher on Mortgages 
S. 1554; The two cases cited in Velayuda Reddi v. Narasimha 
Reddi 1, and Mahant Prayag Doss Jee Varu v. Chengamma 
Naidu 2, were both cases where the original debts themselves were 
secured debts so that the presumption that a man intends what is 
for his benefit led to an inference against the merger. . There 1s no 
scope for such an inference when a simple money debt is convert- 
ed into a secured debt. i 

There is here: no indication of any intention to keep the 
original debt alive. Lam therefore of opinion that the Lower 
Courts were right in holding that the defendants’ claim for arrears 
of rent had merged in Exhibits II, III and IV and could 
no longer be enforced as for such arrears, The covenant in 
Fixhibit I cannot be made to apply as there are no arrears of rent 
existing as such. 

It follows that the plaintiffs are entitled to redeem on pay- 
ment of the principal amount secured under Exhibit I. In the 
result I agree that the appeal must be allowed and the decree of 


- the District Judge reversed .and that of the Distr ct Munsif 


restored with ccsts here and below, 
Time for redemption is extended for four months, 


A. V, V. 
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IN THE HIGH COURT OF JUDICATURE AT.MADRAS. 


PRESENT :—MR. JUSTICE Sapasiva AlyaR AND MR, JUSTICE 
PHILLIPS. i 


C. S. Parameswara Ayyan ... Appellant® (2nd Plaintiff.) 
ee ‘ S 
Kittunni Valia Mannadiar alias Respondents (Defendants: 


Puthunana Panikkar and another. Nos. 1 and 6.) 


Malabar Compensation for Tenants Improvements Act (I of 1200), S. b— 
Tenant to whom ‘compensation -is so due’’— Meaning—Tender of mortgage 
amount into Court—Amount found to sufficiently cover compensation for improve- 
ments—Liability of morigagee-tenant for mesne profits from date of tender—Statute 
—lInter pretation—Principles— Reasonableness or otherwise of construction—Object 
and Preamble of Act-—Proceedings inbegislative council—Reference to—Legitimacy, 
of —Condition. 

Compensation for improvements remains due to tha tenant within the 
meaning of S. 5‘of the Malabar Improvements Act (I of 1900) till he is actually 
paid’ or (if he would.not take it though .tendered or paid-.into court) till 
he is ejected in execution of a decree or order of court [after the payment of the 
amount into court in pursuance of an order under S. 6 (1) and (8) of the Act]. 

j Held, therefore that a mortgagee-tenant to whom the Malabar Compensation 
for Tenants’ Improvements Act applied was not bound to-pay mesne profits from 
the date of tender of the amount due under the mortgage into courb even when it 
was found that the money so tendered sufficiently covered the compensation for 
improvements, Chami v Anu Pattar 1 not folld 


Per Sadasiva Aiyar, J. :—Tha question of unreasonableness òf construction is 
rolevant in considering the meaning of a statutory provision only where the 
language is reasonably capable of two constructions, one reasonable and the others 
unreasonable and not where it is quite plain. i 


Where, however, there is some ambiguity in an Act, the preamble and the 
object of the Act can be referred to. In such a case reference may also be made 
to the proceedings connested with the Abot in its passage through the legislature. 
Where the language of the Act is quite axa reference cannot be made to such 
proceedings. 

The Administrator General of Bengal v. Prem Lal Mullick 2 distinguished. 


. Second appeal against the decree of the Court of the Subordi- 
nate Judge of South Malabar at Calicut in A. S. No. 767 of 1914 
preferred against the decree of the Court.of the District Munsif of 
Palghat in O. S. No. 842 of 1913. 

T, R. Ramachandra in and N. A. Krishna ee for 
Appellant. 

C.V. Ananthakrishna eae for Respondent. 

The Court delivered the following 


Judgments :—Sadasiva Aiyar, J:—The 2nd plaintiff in this 
suit for redemption is the appellant before us. The two questions 





* S. A. No. 418 of 1916. Slst August, 1917, 


1, . (1916) M. W. N. 160. 2. (1895) I. L. R. 92 O. 788 (799 800) P. O. 


Paramesara 
Ayyan 


Kittanni 
Valia , 
Mannadiar. 


Sadasiva 
Aiyar, J. 
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Parameswara” for consideration are, (1) whether a mortgagee tenant to whom the 


Ayyan 
v 


Kittunni 
Valia 


Mannadiar, 


Sadasiva 
` Aiyar, J. 


Malabar Compensation for Tenants’ Improvements Act applies is- 
bound to pay mesne profits from the date of tender of the amount 
due under the mortgage into court when it was found that the 
money so tendered sufficiently covered “the compensation for 
improvements also, (2) Whether the 2nd plaintiff melcharatdar is 
under the circumstances of this case entitled to his costs. 


The.answer to the first question depends entirely upon’ the 
construction to be placed upon sections 5 and 6 of the Malabar 
Improvements Act (I of 1900) and especially S. 5. Omitting 
the’ words immaterial for our purpose, S. 5 is as follows:—+ 
(1) “ Every tenant ” (which includes a mortgagee in possession) 
“shall on ejectment be entitled to compensation for improvements 
for which compensation has not already been paid; and every 
tenant to whom compensation ts so due shall be entitled to remain 
in possession until ejectment in execution of a decree or order of 
court”. (2) “A tenant” (Mortgagee) “so continuing in possession 
shall during such continuance, hold as a (mortgagee)” “ tenant 
subject to the terms of his mortgage”. 

` I think the language is plain that till compensation is actually. 
paid (mere tender not sufficing) the mortgagee remains in posses- 
sion as mortgagee (not as trespasser or trustee) notwithstanding 
a valid tender. Itis not difficult to find reasons for this excep- 
tional favouring of the Malabar tenants by the legislature there 
being other such exceptional provisions in the Act, such as the 
re-opening of decrees in execution in the matter of compensation 


‘for improvements, the allowing: of a mortgagee or tenant to con- 


tinue to make improvements notwithstanding the passing ‘of a 
decree and so on. Mr. Ramachandra Aiyar, the learned Vakil, for 


‘the appellant relied on the decision of two learned J udges of this 


court (Coutts Trotter and Seshagiri Aiyar, JJ.) reported in Chami 
v. Anu Pattar 1. With the greatest respect, I am unable to agree 
with that decision. In the judgment of Coutts Trotter, J., S. 5 ig 
quoted but without the reproduction of the clause “ for which com- 
pensation has not already been paid.” That learned Judge was not 
inclined to adopt the literal construction of the section, because he 
thought that that was “a wholly unreasonable construction of 
the Act and would permit wholl y unreasonable conduct on the part 
of the tenant”. Mr. Justice Seshagiri Aiyar, says that “under_§. 5 
j 1, (1916) M. W. N. 160, ae ‘ 
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Cl. 2, the tenant is bound to pay the mesne profits”. As far 
as I could gee, under Cl. 2 heis not bound to pay the mesne 
profits but only the purapad mentioned in the kanom mortgage. 
Even in a previous portion of the learned Judge’s judgment, he says 
that where the mortgage money has been tendered and where the 
relation of landlord and tenant subsists between the parties, “ the 
liability to pay mesne profits” to the landlord also subsis!s. Of 
course, rent is usually paid-out of the mesne profits (though rent 
may have to be paid even if the tenant is unable to obtain any 


mesne profits) and probably that is what the Judge means in the - 


former portion of his judgment about mesne profits being pay- 
able to the landlord, mortgagor. The question of unreasonableness 
of cons‘ruction is relevant in considering the meaning of a statu- 
tory provision, only where the language is reasonably capable of 
two!constructions, one reasonable and the other unreasonable (see 
Maxwell on the Interpretation of Statutes, Chapter VIII). Suppos- 
ing, however, there is some ambiguity in an'act, then the preamble 


and the object of the Act can be referred toas has been done by the , 


Privy Council recently in the Urlam Case, Kandukurt Balasurya 
Prasada Row v. Secretary of Staie for India 1. In Administrator 
General of Bengal v. Premlal Mullick 2, their Lordships of the 
Privy Council state that the proceedings of the legislature which 
resulted in the passing of an act, cannot be referred to as legiti- 
mate aids to the construction of a particular section which was 
construed in that case. In that case, however, the language 
according to their Lordships of the Privy Council, was quite plain. 
As I said already the language of S. 5 seems to be quite plain. 
Ina case which I recently decided sitting with Mr. Justice 
Spencer (A.A. A. O. No. 123 of 1914) where mesne profits were 
claimed on the ground that the money had been paid into court, 
I stated, quoting clause 1 of Sec 5 as also clause 2, that mortgagee 
is not liable for mesne profits as a trespasser because till actual 
ejectment in execution of the decree of court, he continues to be 
mortgagee. In the case of._Kanaran v. Chiruta 3,it was held that 
the rights of a purchaser in execution of a mortgage-decree under 
the Transfer of Propérty Act cannot prevail against the right of 
a subsequent tenant under the mortgagor, to be paid’ his compen- 
sation for improvements before . ejectment. ‘Assuming for 


1. (1917) 83 M. L. J. 144 (P.O) 
2, (1895) I.L.R, 22 O. 788 at p. 799 and 800 (R. 0) 
8. (1914) I. L.R. 88 M. 954:=26 M. D. J. 188. 
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A 
Parameswara a moment that the language of section 5 is not plain, Maxwell at 


Ayyan 


v. 
Kittunni 
Valia 
Mannadiar- 
Sadasiva 
Aiyar, J. 


page 43 quotes a Privy Council case in which their Lordships 


` referred toa portion of the proceedings connected with a Statute 


in its passage through the legislature for interpreting an ambiguous 
expression contained in it. Their Lordships referred to the in- 
troduction of a proviso by the Lords in the Act (3. e, Uniformity 


Act, 13 & 14 Car, IL c. 4) and its rejection by the Commons and 


to the reasons assigned by the latter for the rejection ag an indica- 
tion of the intention of the legislature. Now when S. 5 of the Act 
was before the Legislature, the Hon’ble M. R. Ry. P. Ratnasa- 
bapathy Pillai wanted to amend: Section 5 by adding after the 
words “is so due” the words “ but is nob tendered” so that if 
that amendment be made, the tenant’ would not be entitled to 


<. possession after such tender and would not be entitled to remain 


in possession as tenant or mortgagee until ejectment in execution 
of the decree of court. ` In moving this amendment, he said “ the 
object of my amendment is to provide for cases in which reason- 
able compensation might be tendered by the landlord to the tenant 
and the tenant chooses to refuse the compensation so tendered. 
Even in such a case the tenant might contend, as the section stands 
that the compensation is still due to him and on that ground he 
may insist upon continuing in possession till he is evicted by 
court’s decree or order. I did not think that such is the inten- 
tion of the select committee which drafted this portion. I 
think it is better to make the meaning clear. Ifa resonable 
compensation is offered by the landlord to the tenant and if the 
tenant chooses to refuse it, he does so at his peril.” These words 
“ he does so at his peril ” occur also in the judgment of Coutts 
Trotter, J., in Chant v. Anu Pattar 1, The Honourable Mr. 
Bashyam Iyengar replied in the Legislative Council “I may state 
that this point was very anxiously and carefully considered in the 
Select Committee and if it were feasible to practically give effect to 
the suggestion made by the Honourable Mr. Ratnasabapathy Pillai, 
it would have bcen done. But the ascertaining of the amount of 
compensation under the provisions of this Bill is so intricate that 
it is impossible for either party to ascertain it, but both the land- 
lord and the tenant may mutually agree as to the amount, which 
case is provided for by the priviso to Sec. 19. It is impossible 
for the landlord to know what amount to tender and it is still 
- 3 R 1. 41916) M.W. N. 160, ‘ 
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more impossible for the tenant to know:whether the amount 
tendered by the landlord is the amount that he is entitled to on 
eviction. But so longas the parties do not agree as to the amount, 
the insertion of the words proposed in S. 5 will be one.which would 
give rise to great complication and the result will be that the tenant 
might lose the value of the improvements effected by him since 
the date of the tender. The tenant might have bona fide considered 


that the amount tendered as insufficient, but it may turn out - l 


that when the improvements are valued the amount tendered was 
correct or was more than the amount found on calculabion......... 
hannerne seee. Therefore I submit that while my 
honourable friend’s suggestion is sound in principle and in theory 
yet having regard to the peculiar nature of this Act and the pecu- 
liar custom of Malabar and the difficulty of ascertaining the 
amount of compensation due when the parties do not amicably 
settle it, the insertion of any such words as those proposed in this 
section will, to a great extent, defeat the object of this Bill”. Then 
the amendment was put to the Council and lost. I think the 
Legislature clearly intended that the amount shall remain due s 
the tenant till he is actually paid or (if he would not take it though 
tendered or paid into court) till he is ejected in execution of a decree 
or order of court (after the payment of the amount into court in 
pursuance of an order under S. 6 (1) and (3)). The first question 
is therefore decided against the appellant. 


The second point, namély, the question of costs, follows the 
finding on the first point, and even if the first point had been deci- 
ded in the appellant’s favour, it being clear from the 27th para- 
graph of the first Court’s judgment that the parties ` were 
in dispute as to whether one of the taks in plaint item No. 6 was 
or was not included in the mortgage and it’ having been found 
that it was notso included and that the plaintiff's claim to 
_ redeem that tak was therefore unsustainable, the order of the first 
court directing the parties to bear their respective costs can be 
fully supported on this ground. 

In the result, the second appeal whoily fails and is dismissed 
with costs. 3 

Phillips, J :—I agree. 

A. S. V. l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir JoHN WALLIS, CHigy JUSTICE \ AND 
Mr. Justicz OLDFIELD. l 
C. Streeramulu Naidu .. Appellants* (Plaintiff). 

v. ` 
T, Ramaswami Mudaliarand ... Respondents ( Appellants) 
others 


Registration Act ITI of 1877, Ss. 8,17 and 49— Unregistered agreement to lease 
—Suit for specafis performance, damages—Document inadmissible in evidence— 
Evidence Aci, S. 91, ef fect of. 

A suit for specific performance with a claim for damages in the alternative, 
was instituted on foot of an unregistered agreement executed by the defendant, 


. the material portion of which was as follows :—“Receivad advance, from C. 


(plaintiff) one hundred rupees for giving a lease of 12 grounds for 25 years at 
Rs. 3/8 a month.” Held that the suit should be dismissed. The document though 
in form, a receipt for an advance of rent, was in substance an agreement to lease, 
and being unregistered, was itself inadmissible in evidence and was also a bar to 
the reception of evidence aliunde both ag tegards the claim for specific performance 
and the claim for damages. Narayana Chetti v Muthiah Servai. followed. 


Per Oldfield, J —The question of admissibility of a document like the oue 
sued upon, ought to be dealt with according as itis or is not the record which the 
parties may be supposed to have prepared for future use in case it should be neces: 
sary to ascertain the terms of the agreement between-them; and the circumstances 
in each case will therefore be, to some extent, materia). . 


On appeal from the judgment of the Honourable Mr. Justice 
Coutts Trotter in the exercise of the Ordinary Original Civil. 
Jurisdiction of this Court in C. S. No. 347 of 1915. TT 


C. V. Ananthakrishna Aiyar and P. V. Ramachandra Raju 
for Appellant. 


V. V. Srinivasa Aiyangar, S. Ponnusami Anjar, K. Nara- 
yanaswami Iyer and Mahomed Ibrahim Saheb for “Respondents. 

The Court delivered the following 

Judgment :— Wallis, C. J.:—This is an appeal from a judg- 
ment of Mr. Justice Coutts Trotter in an action for specific 
performance, dismissing the plaintiff’s suit without calling on the 
defendant. Mr C. V. Ananthakrishna Aiyar has argued that the 
evidence for the plaintiff made out a prima facie case. On the 


. obher hand Mr. V.V. Srinivasa Aiyangar for the 2nd respondent 


has contended that the learned Judge was wrong in admitting as 
evidence Exhibit A which he contended is an unregistered 
agreement for a lease and inadmissible for want of ‘registration. 
He also argued that, as in it the terms of the contract between 
the parties have been reduced to writing, no other evidence can bè 
given of the contract under S, 91 of the Indian Evidence Act. We 
are of opinion that these contentions must be upheld. 








* Ọ.S A. No. 38 of 1916. 238th March 1917. 
1. (1910) I. L. R. 35 M. 63, . 
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As regards the question whether Exhibit A amounts to an 
agreement for a lease, we think that the substance rather than 
the form of the document must be regarded. 

It is not at all uncommon in this country for agreements to 
sell or to lease to take the form of a receipt for a deposit on account 
of purchase money or of an advance for rent. Agreements 
which took the form of a receipt have been held inadmissible in 
Narayanan Chetty v. Muthiah Servat 1, and Sreekishan Chetty 
v. Kota Namalwarayya 2, Exhibit A is in the following terms :— 
“ Received advance from C. Streeramulu Naidu or order Rupees 


one hundred only for giving 18 lease (which is explained by the” 


evidence as a lease of 12 grounds) land of Mr. Rajagopalachariar 
after the expiry of the present lease to him for 25 years, rent at Rs. 4 
month”. The demised premises appear to “be sufficiently capable 
of identification and the term and rent are also mentioned. On 
the whole, we have come to the conclusion that though’ in the 
form of a receipt, this document Exhibit A embodies the terms of 
an agreement to grant a lease on the terms therein mentioned, 
in addition to a receipt for a deposit of Rs,100an advance on 
account of rent. 2 

According to the decision of the Full Bench in Narayanan 
Chetty v. Muthiah Ser vai 1, an unregistered agreement for a lease 
is inadmissible in a suit for specific performance. It has been 
argued by Mr. C: V. Anantakrishna Aiyar that that decision ig 
not only opposed to the decision of an earlier Full Bench in Raja 
of Venkatagiri v, Narayana Reddi 3, but also to the view which 
had been taken in some other courts as in Basanta Kumari Debi 
v. Midnapur Zamindari Co. *. That decision, however, has now 
‘stood for nearly 7 years and we ‘think must be taken as settling 
the question so far as this court is concerned and we are not pre- 
pared to re-agitate the question by a further reference to Full 
Bench. If this be the case, it follows that S. 91 of the Evidence 
Act forbids any other evidence being given of the agreement to 
lease which is sued upon. That disposes of the claim for specific 
performance. 


Mr. C. V. Anantakrishna Aiyar, however, has raised sitet 


objection and has argued that although under the decision of the 
Full Bench in Narayanan Chetty v. Muthiah' Servat 1 the plain- 
tiff is precluded from obtaining = performance for want of a 


1. (1910) I. L. R. 36 M 68=2: M. L. J 2. 1915) 29 I. C. 246 
8. (1894) I.L. R. 17 M. 466=4 M. L. J. ie.. £. (1915) 19 0. W. N. 847. 





Strearamulu 
Naidu 
oD 
Ramaswami: 
Mudaliar. 


Wallis, C.J. 


Streeramulu 
Naidu 
v. 
Ramaswamy 
Mudaliar. 


Wallis, C. J. 


tLidfeld, J. 


598 THA MADRAS LAW JOURNAL REPORTS, [VOL, Xxxtit 


registered agreement, he still has his right to damages, and he has 
relied upon the decision of the earlier Full Bench in Rajah of Ven- 
katagiri v. Narayana Reddi! which no doubt is expressly to that 
effect. After very carefully considering the question, we think that 
the contrary view necessarily follows, from the view taken by the 
more recent Full Bench in Narayana Chetty v. Muthiah Servat 2 
and that, if the view taken by that Full Bench is to be accepted 
as regards suits for specific performance, the necessary consequen- 
ces should be accepted as regards suits for damages. 8. 49 of 
the Registration Act prohibits the document from being received 
“as evidence of a transaction affecting immoveable property.” 
The transaction affecting property, if it does not affect it, is the 
agreement to lease. Therefore the section in this view prohibits 
the document from: being given in‘ evidence of the agreement to 
lease, and it seems to us that it prohibits it equally whether the 
claim be for specific performance or for damages. It appears 
to be the logical result that the claim for damages must also fail, if 
the view taken by the more recent Full Bench be adhered to, 
and as I have already said, we are not prepared to re-open that 
question. - 

In the result the appeal fails and will be dismissed with costs 
of the 2nd respondent. 

Oldfield, J.—I should like to add that the question of admis- 
sibility of a document, such as Exhibit A, ought in my opinion, to 
be dealt with according as it is or is not the record which the 
parties may be supposed to have prepared for future use in case it 
should be necessary to ascertain-the terms of the agreement 
between them; and that the circumstances in each case will there- 
fore be, to some extent, material. Here we find that Ex. A is 
propounded by plaintiff as having been passed to him, when the 
agreement on which he now sues was made. It was passed 
directly as a receipt for the advance which was paid under that 
agreement. ‘But it does also contain a full record of the terms of 
the agreement and it seems to me that, in the circumstances, it 
was meant for future use as a record of such terms and that case 
is therefore one in which the document must be taken as embody- 
ing the agreement and must be registered. In those circum- 
stances it seems to me that, being unregistered, it is inadmissible, 

On the other points I entirely agree. 

A. V. V. = 
“4, (1894) I. D. R. 17 M. 456. 2. (1910) I, D. R, 85 M. 63 at 60. 
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IN THE HIGH COURT ,OF JUDICATURE AT MADRAS, R 
PRESENT — MB. J USTICE AYLING AND MR. JUSTICE, SRINI- 
VASA ATYANGAR. 


Sethurama Aiyangar S ... Appellant® dangan SAEN 
| v. Aiyangar 
Subbiah Pillai and another ... Respondents- (Plaintiffs), Subbiah 


Jurisdiction—Civil and Revenue Court—Suit by tenant contesting Dandlord’s Pilli. 
right of sale for arrears of rent—Objections to validity of contract not covered by 
S. 26 of the Madras Estate Land Act. 

A Revenue Court exercising jurisdiction ander the Madras Estates „Lund Act 
is entitled to hear and adjudicate on objections (other than those specified in S. 26 
of the Act) to the ‘validity of a Contract under which a ryot claims to hold the 
holding at a rent less than the ordinary or lawful rent payable on the land. 

If the Court has jurisdiction to determine a matter, it must have jurisdiction 
to decide all questions necessary for that determination. 


Second appeal against the decree of the District Court of 
Madura in A. S. No. 199 of 1914 preferred against the decree of 
the Deputy Collector, Melur Division inSummary Suit No. 17 of 
1914. l 

A, Krishnaswami Aiyar for Appellant. 

C. S. Venkatachariar for Respondents. 

The Court delivered the following 


‘ 


t 


Judgment :—The question which arises for decision in this : 
appeal is whether a Revenue Court exercising jurisdiction under 
the Estates Land Act is entitled to decide objections, (other than 
those specified in Sec. 26 of the Act), to the validity of % contract: 
under which a ryot-claims to hold the holding at a rent less than ° 
the ordinary or the lawful rent payable on the land.. The-landlord 
is an 6ffice-holder ina temple and: the lands or rather the revenue 
constitutes the manyam attached to the office. A predecessor of 

_ his received Rs. 200 from the ryot and agreed to allow him, re- 
mission of five-eighths of the assessment in perpetuity. The pre- 
sent office-holder claims the full rent, declines to be bound by the 
agreement and contends that. his predecessor who owned the 
Manyam as an office-holder cannot bind his successor by such an 
agreement. The question arises. in a suit brought by the tenant 
contesting the landlord’s right of. sale under Section 112 of the 
„Act. The learned District Judge in appeal declined to go into the 
question as he thought that that question was competent only to 
an ordinary Civil- Court. 








* S. A. No. 1823 of 1918. y Q1st March 1917. 
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We are unable to agree with him. For deciding whether the 
landlord: is entitled to’sell the holding the court must find whether 
any arrears of rent are due and for this purpose, it must decide 


-what‘the rent or rate of. rentiis. The rent or rate. of rent 


cannot be determined without considering for the purpose of the 


suit whether the contract granting the remission is valid. Sec. 26 
‘assumes that the contract except as affected by the provisions of 


the section is valid. If the existence or the validity of the contract 
is questioned that must be first determined before the provisions 
of sec. 26 are applied If the court has jurisdiction to determine 


@ matter, it must have jurisdiction to decide all questions necessary 


for that determination. If'a previous judicial rescission is necessary 
before the contract could be repudiated, it may be that the Revenue 


` Court would be bound to give effect to the contract subject only to 


the provisions of Sec. 26; but the landlord in this case was not a 
party to the contract and denies the authority of his predecessor 
to bind the ‘successor. i 7 

In Raja of Pittapur v.. Sreerama Charyulu 1.the Raja of ' 
Pittapur sued a ryot in the ordinary ‘Civil Court and prayed for 
declaration, .(i) that the contract of his predecessor granting 
remission to the ryot was not binding on him, (ii) that the proper 
rent was Rs. 500 a year and prayed for the recovery -of arrears of 
rent. Objection was taken to the jurisdiction of the Civil Court 
to entertain the suit on the ground that a suit to determine the 


‘rent and for recovery ofarrears : was exclusively cognizable by 


the Revenue Court and that the declaration as to the invalidity of 
the contract was only ancillary to the main reliefs, This contention 
prevailed in the first court, but in appeal here the plaintiff with- 


_drew his last two prayers, and this. court held that the prayer for 


declaration of the invalidity of the agreement was not ancillary 
but was substantial relief and on that ground held that the Civil 
Court had jurisdiction. No doubt was entertained that the Revenue 
Court would have jurisdiction to décide on the validity of the 
contract if the matter arose incidently, for determining -the rate 
of rent. We must therefore reverse the decreee of the Lower 
Appellate Court and remand the appeal for disposal according to 
law. Costs to abide. Sa ‘ a es 
A.V. V. 


i (1911)2 M. W. N. 307. 7 


PART XVII.) THE MADRAS LAW JOURNAL REPORTS. . 601 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ARDUR RAHIM AND MR. JUSTICE 
KUMARASWANMI SASTRI, f We 
Sowbagia Ammal “a Appellant* (Plaintiff ` 
v. Petitiqner). 


Manicka Mudaliar and others ... ` Respondents (Defendants- 


Respondent). 
Hindu Law—Widow—Maintenanee —Oharge— Decree charging specified items 

of family property—Realisation of arrears of maintenance in execution. 
Though a Hindu widow has a right toask the court to charge any mainte- 
nance it might desree for her, on the property of the joint family, she has no 


f charge on the whole or any specified item-of that property till the decree declares 
it. i 


‘Where however a decree directs the maintenance of a Hindu widow to be paid 
out of the joint family property and confings the charge to certain items of such 
property, the widow is entitled to realise the arrears of maintenance due to her 
by attachment and sale of the properties so charged, in execution of the decres. 


Appeal against the order of the District Court of. South Arcot 
dated the 6th day of July 1916 in E. P. No. 4, E. P. R. No. 25 of 
1916 in O. S. No. 44 of 1911. 

0. V. Anantha Krishna Aiyar for Appellant. 

1, R. Venkatarama Sastri for Respondents. 

The Court delivered the following 


Y 


Judgment :—The appellant obtained on the 30th September 


1913 a maintenance decree in O. S. No. 44 of 1911 directinz 
the defendants to.pay her maintenance at Rs. 50 a month 


and charging the same ‘on the properties specified in ‘the — 


plaint. On -appeal the High Court modified the decree by 
substituting for the personal decree a decree making the mainten- 
ance payable out of the joint family properties in the hands of the 
defendants and by confining the charge to items 4 to 25, of . the 
plaint. She applied to execute the decree by attachment and sale 
of certain items charged with the maintenance. The judgment 
debtors objected on the ground that the decree holder can only 
proceed by a separate suit and the District Judge following 
Aubhoyessury Dabee v. Gowri Sunkur Pandey 1 and Venkata- 
subbamma v. Venkanna 2 upheld- their contention and while 


granting the prayer for attaehment, was of opinion that a separate 





-suit for sale was necessary. - . f 
= O. M. A. No. 264 of 1916. 10th September 1917. 
1. (1895)I, L. R. 22 0859. - . 2. (1907) 17 M. L. J. 217. 
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We do not think that the order of the District J udge can 
be supported. Both the decisions referred to by him proceeded on 
8. 99 of the Transfer of Property Act which provided that 

“where a mortgagee, in execution of a decree for the satisfaction of: 
any claim, whether arising under the mortguge or not attaches the 
mortgaged proper by, he shall not be entitled to bring such: property 
to sale otherwise thin by instituting a suit under S. 67.” 8.99 „of 
the Transfer of Property Act has bean repealed and has been 
re-enacted as Rule 14 of Order 34 of the Civil Procedure Code. 
The words “ whether arising under the mortgage or not” in S. 99 
of the Transfer of Property Act have been omitted and the: opera- 
tion of the prohibition is confined 'to a “ decree for the payment’ 
of money in satisfaction of a claim under the mortgage’, The effect 


of the change is that the mortgagee can have the mortgaged pro- 


perty sold in execution of a decree on a claim unconnected with 


. the mortgage. Tarak Nath Adhikari v. Bhubhaneswar Mitra 1. 


Having regard to the important change introduced by Order 34 
Rule 14 we do not think that a separate suit is necessary where a 
Hindu widow seeks to execute a decree for maintenance which is 
charged on certain properties by sule of the properties charged. 
Though a widow has the right to seek the Court to charge any 
maintenance it might decree on the property of the family, there is 
no charge on the whole or any specified item till the decree declares 
it, Ram Kunwar v. Ram Dei 2, The Bharatpur State v. Gopal 


Det 3, Manika Gramani v. Ellappa Chetti 4 Lakshman Rama 
Chandra Joshia v. Satyabama Bai 5, Raja Braja Sunder Deb v, 
‘Sarat Kumari 6, Digambar Debiv. Dhan Kuwar Debi. See 


also Mayne’s Hindu Law, paragraphs 460 to 463. 


_.We do not, therefore, think that prior toa decree charging 
maintenance on immoveable property a widow entitled to main- ` 
tenance can be said to have a charge on the immoyeable property 
within the meaning of Sec. 100 of the Transfer of Property Act. 
The position of the widow is that of a person who by virtue of the 
decree for the first time acquires a charge on specified immoveable 
properties and Order 34 Rule 14 has no application to her case. 








1. (1914) I. L. R: 42 C. 780. 2. (1900) I. L. R. 29 A. 326. 

3. (4901) I. L. R, 24 A. 160. > 4. (1896) I. L. R. 19 M. 271. 

5. (1877) I. L.R.2 B 494, ` (1916) 2 Pat. L. J. 55. 
Te (1906) 40. L. J. 476. ; 


z 


1 
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Unless the case can be brought within Order 84 Rule 14 there 
can be little doubt that a decree for fyture maintenance can be 
executed by proceeding in execution against the properties charged 


thereby with the payment of the amount decreed. Ashutosh’ 


Bannerjee v. Lukhimoni Debya t. Asad Ali Molla v, Haider Ali 2 
Minakshi Achi v. Sadasiva Udayan 8, Subbanna Bhatta v. 
Subbanna 4, 


We are of opinion that the plaintiff is entitled to execute her 
decree by bringing to sale the properties charged with her main- 
tenance. We reverse the order of the District Court and direct 
that the execution petition be restored to file and dealt with 
according to law. Respondents will pay appellant’s costs in this 
and the lower court. 


A.V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT :—MR. JusticH SUBRAMANIA AIYAR AND MR. 
JUSTICE MOORE. 


Kasaram Rangiah Bee .. Plaintiff.* 
v. By Ao 
Malla Chengama Naidu © ^... ... Defendant. 


Stamp Act, S. 85 (a)~—Docwment—Construction—Bond or Promissory note— 
Admissibility in evidence on payment of penalty and stamp duty. 


A document attested by two witnesses and stamped with an adhesive stamp 
of one anita, ran as follows + — 


““Promissory note executed on 30-9- 1903 to R. by M. C. I promiseto pay 
you or your heirs, on demand, the sum of .Rs. 40, the amount I borrowed from 


you this day, with interest at 1 per cent, per mensem on the said amount. DIN 


asees. seve (Sd) M. 0.” 


Held, that the document was a bond and nob'a promissory note, and that it 


could be admitted in evidence on payment of penalty and stamp duty under 5, 35 
‘(a) of the Stamp Act. 


Case stated under Section 617, Act XIV of 1882 by the 


District Munsif of, Tiruvallur} in:Small Cause Suit No. 1098 of 
1905. 











* Ref. Case No. 20 of 1906, 15th February 1906, 
1. (1891) I. L. R. 19 C 189, 2. (1910) I. LL.B. 88 6, 13," 


8. (1901) I. L. R. 24 M. 689, 4. (1907) I. L. R,'80 M. 324, 
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ru 


Kasaram , - “Small Cause No. 1098 of 1905 referred to above is a suit upon an 
“angah. instrument, copy of which is herewith submitted with a true transla- 
Maile - . tion* thereof. The defendant is exparte. Two questions arise with 
Chenestoy reference to the nam upon which the suit is based; first whether 
` itis duly stamped within\the meaning of the Stamp Act, and secondly 


whether it can be admitted in evidence on payment of penalty and 
' stamp duty under 8.35, proviso (a) of the Stamp Act. 


2. The answer to fhe first questicn is in my opinion, in the 
negative. The instrument in question not being payable to order or 
bearer and attested by witnesses, falls within S. 2, Clause 5 (b) of Act 
II of 1899. It also falls within tbe definition of a promissory note 

~ given in the Stamp Act, it being a promissory note as defined by ‘the 
Negotiable Instrument Act, 1881 (vide S. 2 (22)). The instrument in 
question comes therefore within two descriptions of Schedule T of the 
Stamp Act, and as the duties therefor are different, should be charged 
with the highest of such duties under S. 6 of the Act. The instrument 
having been stamped with an one anna stamp, ib is not sufficiently 

, Stamped and therefore not duly stamped. 


. 8. My opinion as regards the 2nd question is that the instrument 
in question cannot be admitted in evidence under $. 35 proviso (a) of 
the Stamp Act. Such instruments were before tne new Stamp Act 
treated as bonds and admitted in evidence on payment of penalty and 
stamp duty under S. 34 proviso (i) of the Stamp Act of 1879. The 
Madras High Court has in I. L. R. 8 M. 87 decided to that effect. But 
the Stamp Act of 1879 did not contain a definition of a Promissory note. 
It contained a definition of a bond identical with that of the same in. 
the present Stamp Act, with the difference that “includes” has been 

----  gubstituted after “bond ” for “ means” in the old Act. Such instru- 
ments would not therefore come under any other class hut “ bonds”, 
under the old Stamp Act. The new Stamp Acé.-having introduced a 
definition of promissory note, which does not exclude. whether inad- 
- vertently or otherwise, instruments falling under S. 2 Clause 5 (b), the 
question requires reconsideration with reference fo the altered state of 

the law. 3 > 





* Promissory note executed on the 30th day of September 1903 to 

Raghupathi Aiyar alias Chenchier, son of Modupallay Krishna Aiyar 

a resident of Kalahasti within the Sub-District of Kalahasti, in the 

- District of North Arcot by Chengama Naidu, son of Malla Veeragami 

` Naidu, a resident of Mopurpallai Village, Sathiavedu Division in the’ 

` District of Chingleput. I promise to pay you or your heirs, on demand 

the sum of Rupees forty, the amount I ‘borrowed from you this day in 

cash owing to emergency, with interest at 1 per cent per mensem on 

the said amount. Thus this promissory note was ezecuted with my 
consent at Egumachira village. 


N 
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4. The only provision in the Stamp Act empowering Civil Courts 
to admit documents not duly stamped in evidence, is proviso (a) of S. 


35 of the Stamp Act. That proviso runs as follows: “ Any such in- 
strument not Detig..csccccavecceesceectesesenenetetenenen tee entens a promissory 
mote-shall......-seceeseeeeeeeeeseeenees ” | To be admitted in evidence on 


' ‘payment of penalty and stamp duty or deficient stamp duty under the 
said proviso, the instrument must not bean instrument chargeable with 
a duty of one anna only or a bill of exchange or promissory 
note. It cannot be said that the instrument in question is not “a 
promissory note”, it falling within the definition of a promissory note 
as defined in the Act though it may also be said to fall under another 
head. §. 6 does not lay down that an instrument coming under two 
or more descriptions mentioned in schedule (i) should be considered to 
. fall within the description chargeable with the highest duty tio the 
exclusion-of other descriptions. 

5. It may not always be the case that a bond is chargeable with 
a higher duty than a promissory note. Instruments not payable to 
order or bearer and attested by a witness and payable otherwise than 
on demand but not more than one year after date or sight fall under 
S. 2, Clause 5 (b) and under the definition of a promissory note. 
When the amount of such instrument does nob ‘exceed Rs. 10 the duty 
payable under either description is the same. Similarly instruments 
not payable to order or bearer and attested by a witness and payable 
at more than one year after date or sight, would be chargeable with the 
same duty under either description. 

6. I am therefore of opinion that even though it is chargeable 
with the duty on a bond, it cannot be said that it is not a» promissory 
note and that the documentin question cannot be admitted in evidence 
and no penalty and stamp duty levied under S. 35 (a) by this court 
The legislature might not have intended so, but courts are bound 
not to override the plain meaning of the words used by the legis- 
lature by introducing words which are not there, to carry. oub 
any supposed intention of the legislature. I think that, unless the. 
words “ not falling under any other definition ” or words to that effect, 
are introduced after the words “a bill of exchange or promissory 
note ” in the said proviso the document in question cannot be admit- 
ted in evidénce. . 

7. The insertion of the word “only” after the ‘words “ with a 
duty of one anna” in the said proviso, and its omission after “ora 
bill of exchange or a promissory nota” also supports the view I take. 
But it may be argued that fiscal enactments should be strictly construed 
in favour of the subject, that the insertion of the word “only” after 
“ ith a duty of. one anna”, was to make the meaning more clear, 
that no adverse inferenze should be drawn from the absence of that 
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“word after “ bill of exchange or promissory note” and that notwith- 


‘ standing the absence of that word after “ bill of exchange or promissory 
note”, promissory note should there be understood to mean an 


instrument falling under the definition and that alone, such a construe- ` 


tion is possibla, though ‘it would be rather a very strained one. 


8. Ia this connection I beg to invite the attention of Their 


Lordships to the recent case of Attorney General v. Carlton’ Bank 1, 
a summary of which is given in 9 Madras Liw Journal af -379, 380 


wherein it has been held that there is no rule that Revenue Acts 


should be construed liberally in favour of the subject and that, in all: 
cases, the plain and the only rule of construction is to ascertain the 
intention of the Legislature. and give effect to it, irrespective of. the 
hardship or inconvenience that may arise from its application. The, 
Editor of the Law Quarterly Review, though he takes exception to 
some words used by the Lord Chief J ustice Russell in the above casa 
remarks “ When a tax was a real gift from the tax-payer to the King it 


_ Was reasonable to construe narrowly the terms of the grant. Now the . 
Taxing Act is a Law passed by a nation for the raising of money required: 
for the national expenditure, there is no apparent reason why it should ` 


be construed differently from any other statute’, The remarks 6f the 
Editor of the Law Quarterly Review are quoted at pages XCI and 
KOV of the introduction to Jagannada Aiyar’s Stamp Manual. 


9. The English Law on the subject might also be considered 
in this connection. The English Stamp Act, 1891 (54 and 55 Vie. 
Ch. 39) does not include such instruments as are under consideration, 
under any other class but Promissory notes, That Act does not 
contain also any section corresponding to Section 6 of the Indian 
Stamp Act. Hence such instruments, if unstamped, cannot be admit- 
ted in evidence under the English Law under Sections 14 and 37 of 
the English Stamp Act. If there is 


any hardship, it is one common 
to both the Indian and English Laws, 


a duty of one anna only. There is no apparent reason too why this 
‘class of promissory notes should be preferred to the others that are 
excluded. ‘ 


10. One other point might also be taken into consideration in | 


j this connection. If unstamped instruments not payable to order or 
bearer cannot be admitted in evidence at all, if not attested by a 
witness, and should be admitted in evidence if attested on payment of 
penalty and stamp duty, what a wide door is opened for fraud and 
temptation to successfully forge and fabricate without much difficulty 


amar | 


1. L. R. (1899) 3 Q.B 168, 


It is one common to bills of ` 
_ exchange and other promissory rotes and instruments chargeable with 
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adteatations to such instruments when occasion arises for using such 


in evidence.. 

11. As several suits upon instruments of the kind in question 
are filed and as I feal reasonable doubi as to the admissibility of such 
documents in evidence and as the question is one of general importance 
to. the litigant publie, I have ventured to make this referenceto 
the High Court upon the following question : ; 

Whether an instrument which is not payable to order or bearer 
andis attested by witness and stamped with an adhesive stamp of one 
anna can be admitced in evidence on payment of penalty and stamp 
duty, under S. 35 (a) of the Stamp Act ?. 

12. The suit has been adjourned to 15th February padi the 
decision of the High Court on the reference. 

13. As I do not feel doubt as to the amount of duty payabla on the 
intrument, I have not chosen to make the reference under Section 60 
of the Stamp Act. 

14. Court Fees for service on Plaintiff wat Defendant have been 
levied and submitted herewith. 

The Court delivered the following 

Jadgment:—The document is a bond and nota promissory 
note. Venku v. Sitaram. It consequently can be admitted in 
evidence on payment of penalty and stamp duty under Section 35 
(a) of the Stamp Act. 

A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE AYLING. 


Natuthodi Kunhi Moidin s.. Petitioner* (Accused) 
` v. i 
P. R. Chamu Nair .. Respondent (Complainant), 


Workmen's Breach of Contract Act (XIII of 1859) —“ Workman’, meaning of 
— Scope of the Act. 

It is necessary that a person “should be an artificer, workman or labourer before 
the provisions of the Workmen’s Breach of Contract Act can be enforced against 
him. ; i 
Per Sadasiva Aiyar, J :—The term ‘ workman °’ in the Actis used in its 
popular sense and meang "' operative, man hired to do manual labour”. 

Per Ayling, JT. :—The word “ workinan ' in the Act must be understood as 
connoting manual labour of some kind whether skilled or unskilled. 


Orl. R. ©. No. 332 of 1917. 12th October, 1917. “6 
11. (1904) I. L. R. 29 B. 82. 
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| Per Phillips, J :—The word “‘.workman ” has a very wide meaning denoting 
(1) a man who is employed in manual labour whether skilled or unskilled (2) one 
who works in any department of physical oz mental labour. 


_ Petition under S. 485 and 439 of the Code of Comin 
Procedure, 1898, praying the High Court to revise the order of the 
Court of the Stationary Second Class Magistrate of Ernad Taluq 
dated 8th January 1917 in Miscellaneous Case No, 193 of 1916. 


“The case came on for hearing in the first instance before’ 


Sadadiva Aiyar and Phillips, JJ., on the 7th September 1907. 


B. Pocker for Petitioner. 
; D. Chamier instr ructed by King and Patridge for Respondent 
_ Public Prosecutor for the Crown. 
... Phe Court, delivered the following : 


` Jadgments —Sadasiva Atyar, J.:—I am clear fiat: the 
words “ workman ” and “labourer ” in Act: 13 of 1859 (which 
does not define these terms)are used in the ordinary popular 


“genge. - “Labourer” means “man doing for wages work that 


modules strength or patiens rather than skill or training” and 
“workman” means “ operative, man hired to do manual labour.” 
(See the Concise Oxford Dictionary). - 

It seems to me that the petitioner who was entrustsd with 
such a large sum of money as Rs. 2,500 as advance and who was 
considered to possess the influence, tact and skill necessary to 
bring and keep on the estate 170 ordinary coolies and 80 coolies 
skilled in tapping for rubber cannot be presumed to be a work- 


“ man or labourer. He was to be given 10 per cent commission on 


the wages of his Kol maistries and coolies and he'was to be given 


a further Re. 25 a month if he chose to reside on the estate. The 


promise to._pay Rs. 25 a month to induce him to reside in the 
estate was (according to what I consider, the natural and reason- 
able construction of the agreement) evidently in order that the 
estate might have the benefit. of his continual -supervigion of his 
coolies on the very spot and it does not show that he was himself 
a workman or labourer or thit it was intended thathe should 


employ himself as such during his residence on the estate. 


‘The Sub-Magistrate has passed his order in a very summary 
manner, While the agreement states that thé petitioner was to 
supply 170 ordinary coolies and 80 tapping coolies, the Magistrate 
refers only to the lutter 80 coolies; the complaint and the sworn 
statement of complainant do not allege that the petitioner is a 
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workman or labourer, the Magistrate does not state in his order 
that the petitioner is a workman or labourer (admittedly he is not 
an “‘artificer”) and on the petitioner’s bare admission that he 
had executed the contract, received the advance and failed to have 
the work completed, an order was made under S. 2 of Act XIII of 
1859. There is nothing to show that the petitioner was asked to 
state his defence whether on the law or on the facts. I would there- 
fore set aside the order as the complaint, does not state that the 
petiticner is a workman or labourer, as the Mag strate ‘has not 
found that the petitioner is a workman or labourer and as there 
is no legal evidence on the record to prove that he is one. 

Phillips, J:—The Magistrate has: dealt with this case as one 
falling under S. 2 of Act XIII of 1859, but petitioner now contends 
that he was wrong. His two chief grounds of contention are (1) 
that petitioner did not contract to do any work but only to supply 
coolies, (2) that petitioner is not a workman, labourer or artificer 
within the meaning of the Act. It has been held by this Court 
that when a workman contracts to get work done by’ coolies he 
comes within the provisions of thé Act-even though he does not 
actually work himself (1 Weir's Cr. Ri, pages 675, 676 and 
Ramasami v. Kandasani 1). In thè present case the contract 
was clearly one to get work performed and not merely one to 
supply labour, and therefore comes within the Act. 


As regards the second point we have really no direct evidence 
of petitioner’s status. No doubt to bring him within the Act 
~ petitioner must be a labourer, workman or artificer. The word 
< workman’ has a very wide meaning and is defined in the Century 
Dictionary as (1) a man who is employed in manual labour wheth- 
ex skilled or unskilled, (2) one who works in any department of. 
physical or mental labour,:. Even under the Workman’s Com; 
pensation Act the word hasa very wide meaning (vide Stroud’s 
Judicial Dictionary). In Mamubeari, In ve % the question: was 
considered and it was held that “ conveying clay ” would be work 
within the meaning of Act XIII of 1859 provided the personal 
labour of the person undertaking the conveyance is intended fo be 

utilised. The case in Gilby v. Subbu Pillai? may be distinguished 
i on the ground that in that cage there was a distinct finding of fact 
that the contractor was nota workman. In the present case it is 








na T 


ee 


1, (1885) I.D R. 8 z 879. 2, (1914) 27 M. L. J. 393, 
- (1888) I. L, R. 7 M. 100, j 








81 


Kunhi ` 
Moar ` 


Ohamu Nair. 


—— 


Sadasiva 
Aiyar, J. 


Phillips, J. ` 


610 THE MADRAS LAW JOURNAL REPORTS. [VvOL, xxxni. 


- Kunhi i, clear from the contract that petitioner was to do some kind of. work, 
ae 3 for he is to be paid Rs. 25 per mensem as remuneration and an 
Chamu Naje. additional commission provided he. “ works ” satisfactorily. His 
Phillips, J. work might merely consist in supervision but in any case he had 
7> - some work to do. The provision in the contract that he was to live 
on the estate shows he was expected to do some work in connec- 
tion -with the contract which was a contract for the performance of 
. manual labour. This being so it would appear that he was a 
workman within the meaning of the Act, and as he did not raise 
this point in the lower Court I do not think he can now be allowed 
an opportunity of showing that he was not to do any work under 
the contract and was not a workman. I would therefore dismiss 
this petition. 
| (The Petition came on again for hearing under S. 429, 
Criminal Procedure Code on 2nd October 1917 before Ayling, J.) 
B. Pocker for Petitioner. 
. Public Prosecutor for the Crown. 
- K. Pandalai instructed by y King and Patridge for gata 
Ayling, J. . Order :—Ayling, J—I agree with Phillips, J., that the con- 
tract was one, not merely to supply labour, but to get work performed 
by workmen or labourers, and, to that extent comes within the 
scope of Act 13 of 1859. But 16 is further necessary, vide Section (1) 
that any person against whom the Act is sought to be enforced 
should be himself “an artificer,.workman or labourer”: and this 
ig a point, on which not only is.there no finding by the Magistrate 
but which has apparently escaped his attention altogether. 
\ ° This status,of the accused person is an integral part of the 
‘ case which the complainant has to establish; and if there is no 
-evidence, the Magistrate’s order cannot stand, no matter whether 
the accused did, or did not raise the point before him. 


‘ With all respect, I cannot agree with my learned brother 
Phillips, J., in holding (as I think he does) that the evidence on 
record is sufficient to establish that the present petitioner (accused) 

' is a workman within the meaning of the Act. The secondary defi- 
nition of “workman” quoted by him from the Century Dictionary 
“one who works in any department of physical or mental labour” _ 
cannot in my opinion be applied here, It is broad enough to include 
any one but an absolute idler, and would cover many classes who 

“have been specifically held not to come under the Act: e. g., 
horsekeepers, cooks, temple servants and carimen (vide Criminal 
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Revision Cases Nos. 159 of 1883, 2 of 1890, 412 of 1902-and 
1497 of 1877 all reported in I. Weir, Crl. R., pages 688—690). 
In a recent case Miller, J. held that a musician in a band was 
nota workman. (Vide Re Rosario Quadros 1). Of course all 
these are very different from plantation coolies: but the cases 
are good authority for holding that the word “ workman” cannot 
be understood in this sense, The position of the word “ workman” 
sandwiched in between “ artificer” and “ labourer” is most 
` significant : and I am inclined to agree with petitioner’s vakil that 
the words were purposely used in the order in which they appear, 
in order to indicate'a descending scale from skilled to unskilled 
labour. A perusal of the preamble of the Act, which was passed 
primarily in the interests of manufacturers, tradesmen and others 
in the Presidency Towns goes to strengthen this impression. I 


think the word “workman” must be understood as connoting- 


manual labour of some kind, whether skilled or unskilled. 

Then it is argued that as the coolies and tapping coolies by 
whom petitioner contracted to get work done were undoubtedly 
workmen, he also must be regarded as a workman, on the ground - 
that he was employed to supervise them. It is not suggested that 
he had any other work to do beyond supervision of the most general: 
description. There isa separate provision for “Kol maistries’”— 
one for every 16, or 25 coolies according to the nature of the work, 
Even this general supervision by petitioner is no essential part of 
the contract, There is no provision requiring that he should live on 
the estate : it is simply provided that vf he does, he is to get Rs. 25 

-a month. His work even as a general superv sor is purely optional ; 
and there is nothing to show that he did any or cared to avail 
himself of the clause in question. Even apart from this and: 
assuming that his working as a supervisor over the coolies supplied 
by him was a part of his undertaking, I should find the greatest’ 
difficulty in the way of holding that a supervisor over 250 coolies, 
regarding whose labour he has contracted, is a “ workman” 
within the meaning of the Act. A man, who does work of an 
intellectual nature in connection with a contract involving 
manual labour cannot, I think, simply for that reason, be 
viewed as a manual labourer: and the word workman must be 
understood in the same sense wherever it occurs in the Act. 
That personal (in the sense of manual) labour by the. 





1. (1918) I. L. R..38 Mad. 551. 
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defendant—contractor is essential to the enforcement of the 
Act seems to me to be recognised in Gilby v. Subbu Pillai 1, ana 
Caluram v. Chengappa’2, as well as ina recent case to which I 
was a party (Mamubeart in re 2), while in another reported case 
Ramasami v. Kandasami 4, it is made clear that the defaulting’ 
contractor was a person of the cooly class who bound himself to 
render personal labour, if the advance was not worked out b y the 
coolies whom he contracted to supply. | 

I find two early cases, 3 Mad. H. C. App: XXV and Rowson 
v. Hanama Maistri 5, in which the enforcement of the Act was ` 
certainly allowed without, so far as appears any consideration of 
this point—merely on the ground that the contract was one to get 
work performed. But it seems to me more likely that the point 


_ wag one to which the attention of the learned J udges was not 


directed, rather than one which they considered immaterial. 
There is nothing in these judgments to suggest that they adopted 
the reasoning referred to above. All the later cases tend in the 
contrary direction : and they seem to be in accord with the word- 
ing of the Act. 

After careful consideration I can only concur in the conclusion 
of Sadasiva Aiyar, J. and direct that the order be set aside. 

- GASB. 


1 
pua 


IN THE HIGH COURT -OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PHILLIPS. 


L. A. L. Alagappa Chettiar ... Petitioner in both * 
v. 
Naganatha Mudaliar and others ... Respondents. 
Provincial Insolvency Act, Sec. 22—“ Person aggrieved by any actor decision 
of the receiver’ , meaning of—Application by a third person that property ordered 


to be sold belongs to him and not the insolvent—Application rejected—W hether such 
person is a person aggrieved. : 

“A person is ‘‘ aggrieved by an act or decision of the receiver” within the 
meaning of S. 22 of the Provincial Insolvency Act if a decision has been pro- 
nounced which has wrongfully refused him something which he has a right to 
demand, | 

A person who applies to the official receiver claimingthat a certain property put 
up for sale as tha property of the insolvent is not the property of the insolvent but 





* 0. R. P. Nos. 797 and 798 of !916. 2ist July 1917, 
r, (1883) I. L. R.7 M. 10. 2. (1889) I. L. R 18 M. 815, 
3. (1914) 27 M. L. J. 392. 4. (1885) I. L. R. 8 M. 879. 


5. (1877) I. L. R. 1 M. 280. 
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of the applicant and as such ought not to be sold as the property-of the insoivent, 
is a person aggrieved by the order if notwithstanding the application the property 
is ordered to be sold. 

Petition under $. 46, CL 1 of Act II of 1907 | praying the, 
High Court to revise the order of the District Court of Tanjore in 
C. M. A. Nos. 89 and 90 of 1915 preferred against the decree of 
the court of the Principal District Munsif of Kumbakonum., in. 
O. P. Nos, 545 and 618 of 1915 in I. P. No. 18 of 1914.. 


T. Narasimha diyangar for Petitioner. 
K. Bhashyam and N. Kunjithapatham Tyer for ebang, 
The Courbedelivered the following - 


Judgment :—Petitioner is a creditor of. 3rd respondent, an 
insolvent. First respondent in C. R. P. No. 798 of 1916 is a son 
of the insolvent and claims the properties in dispute under a will 
of his grandfather, between whom and the insolvent there was a 
partition in 1908, First respondent i in C. R. P. No. 797 of 1916 
(called hereafter 1st respondent) is an alienee from the minor, 
The properties left by will to the minor were sought to be sold by 
the creditors and at the request of the petitioner, the Official 
Receiver on 10th April 1915 ordered the sale of half the properties. 
First respondent in C. R. P. No. 797 of 1916 then put in a petir 
tion asking that the properties should not be sold as they did not 
belong to the insolvent. On 21st April 1915 the Official Receiver 

passed the following order :— 


N 


“ I have no jurisdiction to decide whether the insolvent has a 
saleable interest. That is a matter which should be decided by a 
Court having jurisdiction in a regular suit between the future 
purchaser and the applicant. Of course this claim will be notified 
at the time of sale and the purchaser: will purchase with 
knowledge of the claim. I have no reason to stop the sale. 
Petition rejected”, On 28rd April 1915 the Ist respondent put 
in a petition under S. 22 of the Provincial Insolvency Act, The 
District Munsif held that the petition did not lie under S. 22, 
but held that the court had inherent power to review the conduct 
of its servant, the Official Receiver, and allowed the petition. The 


District Judge did not go into the question of jurisdiction but 
dismissed ‘the appeal on the merits.: It is now contended on 


behalf of petitioner (1) that the petition did not lie under 8, 22, 
wa) that if it did lie, it was out of time, (3) that the court has no 
munerent power to deal with such a petition. 
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The second point can'briefly be disposed of, for the order of 
the Official Receiver complained of was passed on 21st April 1915 
and the petition was filed 2 days later, and was well within the 
time allowed. 

As regards the Ist point the question for decision is whether 
the petitioner in O. P. No. 545 of 1915 was aggrieved by the decision 
ofthe Receiver within the meaning of S. 22 of the Provincial 
Insolvency Act. Inex parte Sidebotham: In re Sidebotham 1. 
James, L. J., held that “a ‘ person aggrieved’ must bea man 
who has suffered a legal grievance, a man against whom a deci- 
sion has been pronounced which has wrongfully deprived him of- 
something or wrongfully refused him something or wrongfully 
affected his title to something.” l 

This definition was considered in er parte Official Receiver: 
In re Reed Bowen 4 Co. 2, and Lord Esher, M. R. interpreted it 
at pp. 177 and 178 as including “a man against whom a 
decision has been pronounced which has wrongfully refused him 
something which he had a right to demand ” ; while Lopes, L. J., 
remarked at page 181 “ I am not at all prepared to say that a man 
who has asked something which he is authorised and entitled to 
ask under the Act has not when his application is refused ‘suffered 
a legal grievance’.” This case was referred to and approved in 
In re Lamb: Ex parte the Board of Trade 3, where Kay, L. J., 
remarked “when two persons are in the position of litigantg 
before the High Court and the decision of the court goes 
against one of them how can it be said that he is not a person 
aggrieved by the decision.” In Sivaramiah v. Bhujanga Row, 4, 
a Bench of this Court held that the decision must be such 
as to affect the right claimed and not merely to impede the 
person concerned in his assertion of it and that is the view 
taken in Huneswar v. Rakkal Das 5; but in neither of these 
cases was any reference. made to Hz parte Official Recewer, 
In re Reed Bowen & Co., 2 or to Inve Lamb: Ez-parte The Board 
of Trade 3; whereas in Thirwoenkatachariar v. Thangayi 
Ammal 8 these two cases were followed and a creditor was held : 
to be aggrieved by the failure to publish an order which was likely 
to depreciate the value of the insolvent’s property which was 
to be sold under that order. This Act did not actually deprive 

1. (1880) 14 Gh. D. 458 at 465. 2, (1887) 19Q.B.D 174, 


8. (1894) 2Q. B. D. 805. 4, (1917) M. W.N. 75- 
5. (1918) 18 C. L J. 869. 6. (1915) I, L- R. 89 M 479. 
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the creditor: of anything to. ‘which he was legally entitled, 
but it tended to render the task of recovering his dues more diffi- 
cult, and as such he was held to beaggrieved. In the present case 
the order of the Receiver had no effect whatever on the legal rights 
of the 1st respondent, but it was likely to involve him in difi- 
culties in asserting his title to the property, which, as has now 
been found, was really his. ‘‘ Aggrieved” is a somewhat wider 
term than injured and if we adopt Lord Esher’s definition that a 
person is aggrieved if a decision has been pronounced which has 
wrongfully refused him something— which he had a right to demand 
—the lst respondent*is clearly aggrieved by the decision of the 
Receiver, for he hada right to demand that his own property should 
not be sold by an officer of the court belonging to some one else. 


In this view it is unnecessary to decide whether a court has 
inherent power to review all acts of an Official Receiver, for the 
petitions come within Sec. 22 of the Provincial Insolvency Act. 
The petitions are accordingly dismissed with costs. 

C. A. 5. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MB. JUSTICE BAKEWELL AND MR. JUSTICE 
PHILLIPS. : 
Aviyaputhra Goundan ... Appellant * (1st Plaintiff) 
D. 
Bttiya Goundan and others ... Respondents’ Defendants 1 to 58. 

Indian Registration Act, Sce. 17, 2 (vi)—Compromise of suit—Decree passed 
in accordance with compromise— Decree passed on considering the beneficial nature 
af the whole compromise—Portions of the razinama not relating to the suit property 
whether requires registration. 

Where a court by its decree accepted the whole of a razinama as benefici vl to 
the minor and in consequence of such acceptance, passed a decree in accordance 
therewith so far as the suit property is concerned, the other portions of the razi- 
nama do not require registration. 

Where a decree is passed after a consideration of the whole razinama, the 
agreement becomes part and parcel of the deoree ; for it cannot be presumed that 
the decree would have been passed if the portion of the razinama relating only to 
the suit property had been considered; and as such no portion of the razinama 
requires registration. 

Natesa Chetti v. Vengu Nachiar 1 followed. 

Second appeal against the decree of District Court of South 


Arcot in A. S. No. 37 of 1915, preferred against the decree of the 


"S. A, No, 5 of 1916 i Tth August 1917. 
1. (1910) I, L. R. 38 M:102 at 108. 
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N 


Court of the District Munsif of iada. in O. §. No. 918 of 


1913. 
T. V. Muthukrishna diyar for Appellant. 
C. Narasimha Chariar for Respondents. 
The Court delivered the following - 
Judgments :—Phillips, J :—The question for determination is 


‘whether a razinama filed in O. S. No. 8 of 1912 in the District 


Munsif’s court, Tindivanam required registration in respect of the 
portions in the razinama which were not given effect to in the 


‘decree in that suit. It must be noted’ here that one of the parties 


to O. S. No. 8 of 1912 was a minor and consequently the court 
had to consider the whole rdzinama and come toa decision as to 
whether it was beneficial to the minor, and i did so consider it as 


‘is recited inthe decree. In this view the case appears to be govern- 


ed by the principles enunciated by the Privy Council in Pranal 
Anni v. Lakshmi Anni 1 where their Lordships say:—“ The raz 
inama in so far as it was submitted to and was acted upon judicial- 
ly by the learned Judge was in itself a step of judicial procedure 
not requiring registration.” The razinama before us was submitted 
to and acted judicially upon by the District Munsif, and these 


‘remarks would appear to apply. The court by its decree accepted 
‘the whole razinama as being beneficial to the minor, and in conse- 


quence of such acceptance passed a decree in accordance therewith 


so far as the'suit property was concerned. ‘The whole razinama-was 


thus embodied in the decree of the Court and consequently requires 


- no no registration. 


This was the view taken by this court in Natesa Chetti Vv. 
Vengu Nachiar 2 but was dissented from by another Bench in 
Chellamanna v. Rama Row? (following Birbhadra Nath v. Kalpa- 
taru Panda 4, Kali Charan Ghosalv. Ram Chundra Mandal 5 


‘and -Gurdeo Singh v. Chandrika Singh and Chandrika Singh v, 
Rash Behary Singh 6 in which the remarks of the Privy 
‘Council in Pranal Anni v. Lakshmi Anni 1 were explained, as 
‘meaning merely that the entry of an agreement in a decree 


or order of court would be relevant to prove the agreement, This 
proposition is provided for by section 35 of the Evidence Act 
and therefore if those remarks, are restricted to such a 


na they would appear to be redundant. If the court 


(1899) I. D. R. 22 M. 508. 2. (1910) I. L. R. 33 M 102 at p. 108, 
5 (1911) I. L. R 86 M 46. 4, (1905) IO. D. J. 388. ` 


6. (1908)1.L. R. 300 788 6, (1907) I. L, R. 860. 198. ~ 


N 
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has newly considered the razinama in so far às it:atfects the 
property then in suit, the whole razinama cannot be said. to have 
| been submitted to and acted judicially'upon by. .a .court and this 
was the view taken in Muthayyav. Venkataratnam 1 and Patha 
Muthammal v. Esup Rowther 2where it was held that the razinama 
in respect of property not comprised in the decree would not be 
exempt from, the provisions of section 17 of the Registration 
Act. Where as in this case, the decree was passed after Judicial 
consideration of the whole razinama, the agreement becomes part 
and parcel of the decree, for it cannot be presumed that the 
. decree would have been passed if the portion of the razinama 


relating only to the suit. property had been considered. The.rea- _ 


sons for passing the decree were(1) that the parties agreed. to it, 
(2) that the razinama as a whole was beneficial to the minor and 
therefore in the words of their Lordships of the Privy Council 
in Pranal Anniv Lakshmi Anni 8 the order was pronounced 
in terms of the razinama and gave immediate effect to it .so far as 
was possible in the decree itself. 

I would therefore hold that the razinama does not require 
registration and is admissible in evidence. The ‘appeal is accord- 
ingly allowed with costs, here and in the Lower Appellate Court. 

Bakewell, J.—I agree. The decree constitutes an estoppel 
by matter of record between the parties, and this appears ‘to be 
the principle upon which decrees and orders of court:are excepted 
from the operation ‘of 5. 17 o the Registration Act, and to .-be 
implied in the expressions “step of judicial procedure ”. and 
“ judicial evidence” used by their Lordships of the Privy Council 


in. the case cited by my learned brother. If therefore the terms | 


of the compromise are recognised by ‘the decree as binding upon 

the parties, the latter are bound by virtue of the decree.and it is 

immaterial that the decree itself does not profess to carry. out all 

those terms, except for purposes of execution. 
C.A. S. 7 


1. (1902)1. L. R.25 M. 558 2, (1906) I. L. R. 99 M, 365 
3. (1899) I. L. R. 22 M. 508 


82 


Ariyaputhra 
Goundan 


v. 
Ettiya 
Goundan. 


Phillips, J. 


Bakewell, J. 


Vema 
Rangiah 
Chetty 
2. 
Vajravelu 


Mudaliar. 


s 


, 618 THE- MADRAS LAW JOURNAL REPORTS. - [VOL, XXXII 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — SIR J OHN WALLIS, CHIEF J USTIOR, MR. 


‘JusticH BAKEWELL AND Mr. J USTICE KUMARASWAMI SASTRI, 


Vema Rangiah Chetty ... Appellant*® (Defendant) 
| : v. ; , 
V. M. Vajravelu Mudaliar . es Respondent (Plaintiff). 


‘ Provincial Small Cause Courts -Act (IX of 1887), Sch. IT, Art, 7—Landlord 


` and tenant—Demise of two properties—Lessor’s right to one of the villages lost by 


decrze—Suit for rent for the remaining property at a rateable amount—No allega- 
tion of apportionment—W hether a suit for apportionment of reni apportionment 
of rent—Purchaser of the lessor's interest in one of the properties in execution— 
Transfer of Property Act, S. 86, principle of —Applicability. 

Where two properties wera demised by the plaintiff to the defendant for a 
lump sum and subsequently the plaintiff lost his title to one of the proparties by a 
decree and the plaintiff sues for rent claiming a rateable amount of the properties” 
still owned by him without any allegation of the rent having been apportioned tha 
suit is one for an apvortionment of rent within the meaning of Art. 7, Sch. TI of 
the Provincial Small Cause Courts Aot as the suit involves an apportionment of 
rent and cannot_be decided without apportioning the same. 

The provision in 8. 36 of the Transfer of Property Act as to apportionment of 
rent isa rule of justice, equity and good conscience and it therefore applies to 
sales in execution. f f 
Eunhi Sow v. Mulloli Chathu 1, foll.. Mathewson v. Shyama Sundar Simha 2, 
dist. i 

Rent can be apportioned between the original lessor and the purchaser of his 


‘interest in execution at court sale on the prinôiplo of 8. 36 of the Transfer of 


Proparty Act. 
Appeal under clause 15 of the Letters Patent against the 
Judgment of the Honourable Mr. Justice Sadasiva Aiyar in S. A. 


No. 1431 of 1915 preferred against the decree of the court of 


the Subordinate Judge of North. Arcot in A. S. No. 142 of 1914 
preferred against the decree of the court of the District Munsif of 
Sholinghur in O. 8. No. 140 of 1913. 

' The case came on for hearing in the first instance, before Sadasiva 
Aiyar, and Spencer, JJ. who delivered the following 


Judgments :—Spencer, J.—This suit was brought to recover the 
lease amount for fruit trees in certain forests. A preliminary objection 


“has been raised that no second appeal lies, as the-suit is of a Small 


Cause nature. The appellant’s vakil answers this objection by a 
reference to Art. 7 of the Second Schedule of the Provincial Small 
Cause Courts Act which exempts suits for the assessment, enhance- 
ment, abatement, or apportionment of the rent of immoveable property. 
From the definition of “rent” in S. 105 of the Transfer. of Property 


* L, P. A. No 57 of 1917. _ . 12th September 1917. 
1. (1912) I. L. R. 38 M. 86=23 M. L. J. 695, . i. 2. (1906)I E R. 890 786. 
3 
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Act‘and from the definition of “ immoveable property ” in the General 


Clauses Act and from the use of the word “ apportionment” in S; 36 > 


of the former act, I have little hesitation in thinking that ‘the 
article in question covers a suit ofthis nature. Where, as here, 
there has been a transfer of a part of the lessor’s interest 
through a decree of Court, the application of S. 36 is excluded by S. 2 
“ (d) of the same Act, vide Mathewson v. Shyam Sunder Sinha 1. But 
in order to determine what legal significance should be given to the 
word ‘‘apportionment’’, we may look to the section and see in what 
sense the word is used where it occurs in other enactments. 


Where a definite extent of land is leased for'a certain term 


upon a rent for a fixed sum and the lessor brings'a suit upon his con~ 


tract, I do not think that the jurisdiction of the Small Case Court 
would be taken away by Article 7 merely because the liabilities of 
more parties than one would have to be adjusted by an arithmetical 
calculation before the court could arrive at a decision in the suit. 
But from the whole tenor of Article 7, I think it was intended to 
take it out of the power of a Small Cause Court to adjudicate upon a 
question of what is a fair and equitable rent to be paid by a tenant to 
his landlord, having regard to the yield,fertility and extent of a holding 
aud similar considerations, as that is rather within the province of a 
revenue court for Estates or a Court of Original Jurisdiction in other 
cases. Vide Goopee Nath Ghose.v. Kedar Nath Chuckerbutty 2, Now 
in the present case the original lease covered the forest- iurodue of two 
villages, Mahavajapuram and Nissangadurgam.. 


“By a decree in another suit the plaintiff lost his title to Ni jissangas 
durgam, and, therefore, in this suit the District Munsif had to decide 
under the first issue what would be a fair and proper proportion out: of 
the whole rent to be allotted for the produce of the ‘Maharajapuram 
forests, when the relative value of the produce of the trees in each 
village had not been ascertained. He decided that the plaintiff's 
demand for 1/3 of the whole rent was not excessive under the circum- 
stances. i 
In doing so he. went fithor than a Small Gnas Court: having 


pecuniary jurisdiction over:the suit could have gone. I would, there- - 


fore, disallow the appellant’s objection. 
I proceed then to the merits of this appeal. 
_ On'the admissions and findings - of fact it appears that the lease 


was for ten years from 1901, that the year began on February 27th - 


and- ran till February 26th of the next Calendar year; that rent. ` Wag 
payable in three instalments each year, viz., on May 15th, November 


15th and February 15th and that the _— s title to the village of of 





1, (1903) I L, R. 830.786. ` . (1876) 28 W. R. 426, 
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Maharajapuram was determinéd by the confirmation in December 1907 
of-the sale-in Court auction in execution of a decree. 

T consider that the Subordinate Judge was right in his view that 
all-rents are upon the transfer of the interest of the lessor, to be 
deemed to accrue due from day to day,—Vide Lakshmi. Naranappa v. 
Melothraman Nair} and Kunhi Sow v. Mulloli Chathu 2 

No.doubt in a- suit between the lessor and the assignee’ of his 
interest, the lessor, would be entitled to have the rent apportioned 
between: them according to the duration of their respective titles, 
irrespective of the dates-when the rent became payable by the tenant. 


‘ But the.lessee was under his contract not liable to pay: the instalments 


before the dates appointed for the payment thereof. Therefore the 
plaintiff was by his contract entitled to collect the instalments. which 
fell due on May 15th and November 15th 1907. Butas his owner- 
ship ceased in December, there was no privity of estate between him 
and the lessee thereafter. -Accordingly he was not entitled to recover 
from the lessee the amount which fell due on February 15th 1908, and 
the lessee who. produced a receipt (Exhibit I) for the rent of Fasli 
1317, paid to the purchaser at the court sale could claim that he 
had a good discharge for the third instalment of thé year 1907-1908. 


I need not discuss the other contentions of the appellant as-they 
must fail on the finding of fact of the Lower Courts. 7 
. In the result-I hold, that instead-.of the plaintiff getting . a decree - 
for : 10/12 -of ‘the rent for. 1907-1908 which amounts to. 10/12ths of 
Rs. 116-10-6 or Rs. 97-3-0 and interest -thereon he should. for that 
year be given. a decree for the 1st two instalments, that is, twice 
Rs. 38-14-2 or Rs, 77-12-4 and interest at the ‘rate allowed. in the 
Gower .Court.. i i 
Sadasiva Aiyar, J. :— I regret that on the.question of. dis naturo: 
of:the. suit as one of a Small Cause nature, I find myself unable to: 
agree with the.judgment just now pronounced by.my..learned brother. 
I shall quote portions.of the-plaint to establish what-I consider to. 


"be the nature of the suit, “5. It was decided in O. S. No. 131, 


of 19014 on.. the file of the District Munsif’s Court of Sholinghur 
that the.plaintiff has no right: to Nisangadurgam village and forest: 
included in the aforesaid properties. By. virtue of the said. decision: 


. the plaintiff claims only a rateable amount, viz., 113, of the -lease 


amount 2. e, Rs. 116-10-8 for Damodara Maharajapuram waline 


enjoyed by the defendant's fatther.” 


“7, Ramasami Chetti, the defendant’s father, settled the- lease 


amounts up to 1904” (at the above rate of Rs. 116-10-8 per year) 


in respect of Damodara - Maharajapuram village enjoyed by: him.” 
1. (1908) I. L. R. 26 M. 510 2. (1912) I. L. R. 88 M. 86=28 M. L; J. 696 


PART XVHI.] THE MADRAS LAW JOURNAL REPORIS, 621 


“Therefore the plaintiff prays that the court may be:pleased to pass 
a decree for the amount of Rs. 319-4-3” made up of ths instalments 
of vent due in 1907-1907-1908 with interest. | ; 
Now it seems.to me clear from the plaint that the plaintiff's 
contention was that the proper apportionment of rent of the Damodara 
Maharajapuram village was Rs. 116-10-8 per year that the defendant's 
father accepted that as the proper apportionment and - that he paid 
rent for Damodara Maharajapuram village and forest at the rate of 
Rs. 116-10-8 from 1901 (the date of the rent deed Ex. A) till 1904. I 
am therefore:unable to hold that this is a suit for apportionment 
coming under clause 7 of second Schedule of the Provincial Small Cause 
Courts Act. It is really a suit for arrears of rent due after the appor- 
tionment had been made either by simultaneous agreement between both 
parties or by one party with the consent of the other. Even if it 
was an apportionment which was made only by the plaintiff but which 
the plaintiff alleges to be an equitable apportionment binding on the 
defendant, still the suit is only a suit for recovery of the arrears 
of such: apportioned rent and not for apportionment. Apportion- 
ment may be (a) as regards rents of different periods of ‘time or (b) as 
regards rents due by portions or fractions of the demised premises. 
But whatever be the share of the original rent which would be 


due by the defendant on an equitable apportionment, a suit which: 


prays for the relief of the recovery of adefinite sum as the share 
of arrears of such rent due to the plaintiff cannot be called. a 
suit for an apportionment of the rent. In Vira Pillai v, Rangasame 
Pillai }, a suit for the recovery of rent at an enhanced rate from a 
tenant holding over (the enhanced rate having been fixed by the 

plaintiff himself as damages for use and occupation) was held not to 
` bea suit for assessment or enhancement of rent falling under clause 7. 
The nature of the plaintiff's suit-had to be found from the relief: prayed 
for in the present suit is the recovery of a sum of money claimed to be 
due as rent to the plaintiff. Even if the court has to give findings as 
to the proper apportionment of rent to bs paid for the plaint land, still 
it is a suit for the recovery of such 'a rent. As pointed out in Chilukure 
Sitaramayya V. Venkata Rangayya Appa Rao 2, .a suit for enhance- 
ment of rent seem to mean, a suit for a “ declaration by the court as 
to what the proper rent is, payable by the tenant in all years to 
come.” In that case, it was held that a suit for enhanced Kattubadi 
was not a suit for enhanced rent under clause 7 of the 2nd Schedule 
of the Provincial Small Cause Courts Act and that hence no second 
appeal lay when the claim “was below Rs. 500. I think the above 
decision is a direct authority’ on the present question. The court’s 
duty to pronounce incidental findings on questions which ‘a Small 


1. (1898) I. L. R, 22 M.'149. 2, (1918) 81 I; O, 871. 
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Cause Court cannot finally determine has never been‘held to change the 
character of the suit if the . substantial relief prayed for: makes the 
guit one of a small cause nature, In the result, I would hold that 
no second appeal lay and I would accordingly dismiss the- second 
appeal. Even if we allow the second appeal to be amended as a revi- 
sion petition under section 115 of the Civil Procedure Code, such. 
revision petition would also have to be dismissed with costs, no, 
question of jurisdiction or acting illegally or with material irregularity .. 
being involved, I shall not express any final opinion on the difficult 7 
question whether the plaintiff is legally entitled to 10/12ths or only 


2/8 share of the rent claimed. 


.. The Court : —Under S. 98 of the Civil Procedure Code the Second . 
appeal is dismissed with costs, : 
T. V. Muthukrishna for Appellants. 

EK. P. Lakshmana Rao for Respondents. 


The Court delivered the following ‘ 
Judgment :—The learned J udges have differed on the question 


‘whether a second appeal lies to this court and that depends upon . 


the question whether the present suit is-one ofa small cause 
nature, and if it be a suit for the apportionment of rent it is not . 
ofa small cause nature (see Article 7 of 2nd Schedule -of the 
Provincial Small Cause Courts Act). The plaint in this case - 
recites that the lessee failed to get possegsion of a portion ‘of the 
demised premises by reason of a decree against the lessor. ` The 


` plaintiff who sues for rent claims only a, rateable amount namely 


`. one-third of the stipulated rent or Rs, 116-10-8 a year. He does 


not allege that the rent had been apportioned at this figure by .. 
consent of the parties but only that the defendant had settled 
the claim for rent up to 1904 on what terms he does not say. 
The finding is that there was no agreement about it, and there- - 
fore it is quite clear that the suit did involve an apportionment 
of rent and could not have been decided without it, that, therefore . 


‘it was not a suit of a small cause nature and that a second appeal ` 


lies. . The Letters Patent appeal must be allowed with costs and ` 
we must proceed to dispose of the second appeal. See eR 

“The only ground taken is that the Lower Courts- were 
wrong in apportioning the rent between the original lessor and ` 
purchaser of his interest in execution at court sale. $S. 36 of the - 
Transfer of Property Act provides for such apportionment,’and . 
although it is no doubt true under S. 2 (d) ofthe Act it doés not 
apply to sales-in execution yet the section embodies a rule :of . 
justice, equity and good conscience which we think should be 
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applied. That appears tobe the view taken by. this court in 
Kambi Sow v. Mulloli Chathu 1 following Lakshminarayanappa 
v. Melathraman Nair 2, The case reported in Satyendra Nath 
Thakur v. Nilakantha Singa 3 was a case of a transfer of the 
lessee’s interest and it is unnecessary for us to consider it.’ With 
great respect we are unable to follow the decision in Mathewson v. 
Shyama Sundar Sinha t. In this case the question may depend 
upon the terms of the contract of sale and neither the sale procla- 
‘mation nor the sale certificate have been produced and in the 
absence of any evidence we must presume that what was sold was 
simply the land. The Second Appeal therefore fails and is 
dismissed with costs. 
C, A. S. —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 


l PRESENT :—SIR JOHN WALLIS, Chief Justice, MR. J USTICE 
AYLING, AND MR. JUSTICE KUMARASAWMI SASTRI. 


Marturu Subbamma n ... Appellant.* (Defendant). 
v. ; 
Gadde Narayya ... Respondent, (Plaintiff.) 


Transfer of Property Act, 8. 58 (d)—Usufructuary mortgagee—Meaning— 
Usufructuary mortgage --Failure of mortgagor to give possession of mortgaged pro- 
perty—Mortgagee's right to sue for sale of mortgaged property. 

A usufructuary mortgagee is “entitled to sue for the sale of the’ property 


mortgaged to him when the mortgagor fails fo deliver possession of the said ` 


“property to him and he has consequently to sue for the mortgage money, 

Per The Chief Justice; A mortgagee to whom possessjon has not been given 
is not a usufructuary mortgagee within the meaning of S. 58 (d) of the Transfer 
of Property Act. 

Samayya v. Nagalingam 5, Arunachalan Chetty v. Ayyavayyan 6 over ruled. 

Ram Narain Singh v. Adhindra Nath Mukherjee 7 (P. C.) rel. upon. 


Second Appeal against the decree of the District Court of 


“Guntur in Appeal Suit No. 339 of 1918, preferred against the 
decree of the Court of the District Munsiff of Tenali in Original 
Suit No. 45 of 1918. 

This case came on for hearing for the first time before 
(Seshagiri Aiyar and Kumaraswami Sastri, JJ.) who, made the 
following | 

<- * 8. A, No. 1672 of 1915. a 17th October, 1917. 





2, (1919) I. L. R. 38 M. 86. | 2. (1908) I.L. R. 26 M, 540, 
"8. (1898) I. L. R. 21 C. 883. 4. (1906) I. L. R. 38 O. 786. 
5.° (1891) I L.R: 16 M. 174. "+ 6. (1898) I. L. R. 21 M. 476. ' 


7, (1916) I. L. R. 44 C. 288=32 M, L. J. 39. 
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i ORDER OF REFERENCE TO A FULL BENCH :— 


As regards ihe contention that there is a covenant to pay in 
respect of the mortgage of Item No. 1, we must overrule it, having . 
regard to Maharaja Ramanarayan Singh v. Adindra Nath 


‘Mukhurji Land Hakeem Patte Muhammad v.. Shaik Davood, 2, 
‘Consequently S. 68, clause (a) of the Transfer of Property 


Act. is not applicable. The further question is whether in the 
events which have happened, the mortgagee is not entitled to bring 


-Item No. 1 to sale. The mortgagor covenanted to put the mort- 
-fagee in possession, and the finding is that he has broken the 


covenant. Therefore S. 68, clause (c) of the Transfer of’ 
Property Act applies. 


‘Mr. Ramadas argued that the failure to give possession, although 


. it may give a right to the mortgage money, would not enable the- 
mortgagee to sue for the sale of the property. . He is supported in 


his-contention by Arunachalam Chetti v. Ayyavayyan 3 and by 
the cases following that decision. On the other hand the recent 


‘decision of the Judicial Committee in Ram Narayan Singh v. 


Adhindra Nath Mukherji £ seems to suggest that the failure to 
fulfil the conditions mentioned in clauses (b) and (c) of S. 68 
would ensure the same legal consequences as may be enforced . 
under clause (a). 


The right to sue for sale under a covenant to pay the mort- 
gage money is provided for by 8.67 of the Transfer of Property Act, 
As at present advised,we fail to see why that section should not be 
appealed to where there is & default under clauses (b) and (c) of S. 68. 
Arunachalam Chetti v. Ayyavayyan® seems to proceed on the foot- 
ing that the ordinary right of a usufructuary mortgagee to réalise 
the monies due to him is to claim possession. In other words, 


notwithstanding the fact that the mortgagor refuses to perform 
his part of the contract, the mortgagee is only entitled to specific 


performance of the contract and is precluded from claiming any 

other relief. We think this position requires reconsideration. 

The Judicial Committee by saying that accounts might have to be 

takenin the case already referred - to- impliedly recognize the 

mortgagee’s right to sue for the sale of the property and we think 
1. (1916) 81.M. L. J. 261. 2. (1916) I. L. R. 89 M. 1010, 


3. (1898) I. L. R. 2l M, 476 (P. B.)=8 M. L. J. 154. 
4. (1916) 32 M. L, J. 99, 
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that the restriction on the mértgagee’s-right enunciated in Arun: 
chalam Chetty y ` v. Ay yava yan 5 1; is amiet fusible: ; 


question for the decision of the Full Bench. 


“ Whether a usufructuary “mortgagee is not entitled to sue 
for the sale of the property mortgaged to him when the mortgagor 
fails to. deliver possession of thé paip property to Wm and 


has consequently to sue for thè money.” 

V. Ramadas, for the Appellant. . 

K. V. L. Narasimham, for the Respondent. 
,. , The Court, expressed the following 


Opinion :—The Chief Justice :—I agree with the referring 

7 ‘udges and answer the question in the affirmative. A ‘mortgagee 
does not become a usufructuary mortgagee within the meaning of 
S. 58 (d) until the thortgagor. has given him possession of the mort- 
gaged proper ty and so put him- in a position to realize his security 
out of the accruing rents and profits. It is because the intention is 
that the security shall be realised in this manner: that by 5. 67 
proviso (a) a usufructuary’ mortgagee as such is debarred from 
suing for foreclosure or sale under the’ section. A mortgagee to 
whom possession has not been given is not a usufructuary 
mortgagee. Consequently he does not come within the proviso 
and is entitled to sue for foreclosure or sale under the section 


in the absence of a contract to the contrary~* at -` any time 


-after the mortgage money has become _ payable to him.” 8. 68 
éntitles the mortgagee to’ sue the ‘mortgagor’ ‘for’ the ` mortgage 
money “where the mortgagee, being entitled to possession of 
the property the morigagor fails to deliver the same to. him, 
or to secure the possession thereof to a without distur- 
bance by the mortgagor or any other person.” The first of these 
events having happened the mortgagee has become ehtitled to sue 
for the mortgage-money, or in other words, the mortgage money 
has become payable to him, and he is entitled under S, 67 to 
sue for foreclosure or sale, in the absence of a contract to the 
contrary which cannot be implied, On the contrary the fact that 

- the mortgagor was unable to. put the mor eet in ..-position to 


7 
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realize his security out of the rents and profits makes it onl 


reasonable that he should be remitted to the ordinary remedies of 
a mortgagee by foreclosure-or sale, and the legislature has recog- 
nized this by making the mortgage money payable in this event. 
He has advanced his money on the ‘security of the mortgagor’s 
interest in the property, and mortgagor has fail ed to perform his 
part of the contract by putting him in possession and enabling . 
him to realize his security in that manner, and there is no reason 
why he should not be allowed to realize it by bringing the mort- 


` gagor’s interest to sale if he so desires or for requiring 


him to undergo the expense ‘and trouble of litigation with 
third parties unless he is content to lose his security, These 
aspects of the question appear to have been overlooked in’ 
Samayya v. Nagalingam 1, Arunachalam Chetti v. Ayyatayyan 2. 
In Ram Narayan Singh v. Adhindra Nath Mukherji 3 the 
Judicial Committee observed, “It must also be borne in mind that 
if the mortgagor be in the first instance under no personal 
liability, such liability may arise under 5, 68 (b) or (c) of the 


“Transfer of Property Act.” As -pointed out in the order of 


reference, once the mortgage money becomes payable under any 
clause in S. 68, there can be no reason for refusing to give effect, 
to $. 67 .which allows of a suit for foreclosure or sale“ at any 
time after the mortgage money has become payable” _ except in 


certain cases of which this is not one. 
4 


I accordingly answer the question in the affirmative, 
© Ayling, J..:—I concur, l 


` Kumar aswami Sastri, J. :—I agree and have nothing useful 
to add to what I have said i in the order of relerenee: 


ASV 





L (1891) I. L. R. 15 M. 174, 4. (1898) I. L. R. ZiM. 476. 
3. (1916) I, L, R. 44 0. 888 5,0, 32M 1. J. 89, 
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IN THE .HIGH COURT OF JUDICATURE AT MADRAS.. 


Present :—Mr. Justice ÅYLING AND MR. JUSTICE 
SESHAGIRI AIYAR. i 
Ramanadhan Chetty ... Appellant im both the appeals. * 

i (Plaintiff in Smal Cause 
` Suits Nos. 1065 and 1067 of 
1914 on the file of the Court 


of the District Munsif of. 


v. Pattukottai). 


Katha Velan and others ... Respondents in Letters Patent. 


Appeal Nos. 35 and 86 of 
1916. Defendants in Small 


Cause Swit Nos. 1065 and 


1067 of 1914 on the file of 
the Court of the District Mun- 
sif of Pattukottat.) 


Promissory note—Right to sue on—Note in favour of person as ir ustee—Payes 
subsequently succeeded by ‘another as trustes—Subsequent trustee’s right to sue on 


note without endorsement or assignment—Trust Act, S. 75—Principle sit 


cability to public trusts. 


Where a promissory note is executed in favour of a person as trustee of a 
charity and subsequently thet person ceases to be trustee and is succeeded by 
~ another, the latter is ‘entitled to sue on the note without any assignment or 
endorsement. 


Tha principle of S. 75 of the Trusts Act, II of 1882, is applicable to public 
trusts. 
Appeals under Clause 15 of.the Letters Patent against the 
judgment of the Honourable Mr. Justice Coutts Trotter dated the 
20th December 1915 in Civil Revision Petitions Nos. 131 and 132 


of 1915 praying. the High Court to revise the decrees of the Court 


of the District Munsif of Pattukottai in Small Cause Suits 
Nos, 1065 and 1067 of 1914. 


These Letters Patent Appeals coming on for, hearing on 
Friday, the 24th day of November 1916. 
The Court made the following 
Order :—We must call for a- finding as: to whether at tha 
time of the suit the right to collect monies due to the trust had 
devolved solely on the plaintiff. 
“ Fresh evidence may be adduced, if desired. The finding will 
be submitted within two months from this date, and the parties 
* L, P. A. Nos. 85 and 36 of 1916. Lith September, 1917. 
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will be at liberty to file objections to the said finding within seven . 
days after notice of the return of the same shall have been posted 


_ up iu this Court. 


In compliance with the above order of this Court, the District 
Munsif of Pattukottai submitted the following 

Finding :—By an order in Letters Patent: Appeals Nos. 85. 
and 86 of 1916 I was directed to take further evidence and remit 
a finding on the following question. 

Whether at the time of the suit the right to collect monies due 


-to the trust had devolved solely on the plaintiff ? 


The plaintiff has examined three witnesses in this connection 
and on the other side the 1st defendant has been examined. The 
oral evidence on behalf of the plaintiff is to the effect that some- 
time in 1913, the 2nd defendant handed over the management of 
the trust properties to the plaintiff. There is no positive evidence 


"to contradict this nor do I ‘see any reason to disbelieve the wit- 

> nesses. I am also of opinion that the probabilities of the case 
- favour this position, Exhibit B is an award which decides that 
“ éach trustee was to be in management for a period of five years. 

` Exhibits F1 and G1 are two promissory notes executed in favour 
‘of plaintiff in June 1914 in renewal‘of promissory notes executed: _ 


previously in favour of the 2nd defendant. There’ is also ‘no 
explanation as to how the documents Exhibit A in the present: 
suit and Exhibits F, G, H came into the possession of plaintiff if 
the statement of the plaintiff's ‘witness that it was on account of ' 
his succeeding the 2nd defendant ” as managing trustee is to be 


` 


On a consideration of the evidence in the case I find that at 


i the date of- these suits, the right to collect monies due to the trust 


had devolved on the plaintiff. 

-Mn T. Y: Gopalaswamt Mudaliar for d saki, 
5. R. “Muthusami Aiyar for Respondent. 
The Court delivered the following rote 


Judgment:—We must ‘accept. the finding that the: .promis- ; 


| i note sued on was executed to Ulagappa Chettiar as. trustee of 


the charity. The question whether the said payee could alone . 
have maintained the suit, without. Joining his co-trustees was 
not. raised in the Court below. It would depend i in each. case upon 
the powers and duties of- the- managing trustee whether- such 
@ person is competent tó represent the trust solely, That question 
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has not beén put in issue ahd we are not prepared to ‘allow it to’ Remanddhan 
be debated now. < - pa = a a aa 
So 5 pak. : = : fe s : Katha 

Another question which was argued ab some length need not Valan, 

be discussed now, namely, whether if there isan assignment of 

the note by the act of parties, it should not be only in the mode 

prescribed by the Negotiable Instruments Act. There is a con- 

siderable conflict of opinion on this question and it can only be. 

settled by a reference to a Full Bench. l — 


. The possibility of transfer of right in the note by. . operation 
of law-has not been the subject of judicial pronouncements to any, 
considerable extent. In this Presidency, apart from certain obser- 
vations of Miller, J. in Sowcar Lodd Govinda Doss v. Muneppa. 


Naidu 1 the matter is res integra. 


The Negotiable Instruments Act only deals with transfers by 
negotiation. Under the English Bills of Exchange Act the common 
law .of the land is expressly saved (see S. 97). It isa pity that 
there is no such saving clause in. the Indian Enactment. S. 57 of. 
the Act, by implication, seems to contemplate that the legal repre- 
sentatives of a deceased person can negotiate a promissory note. 
The practice of allowing legal representatives in this country to 
sue on notes executed to their predecessors is apparently founded , 
on the principle that the Act does not abrogate rules of devolution 


of rights in the properties of the deceased. 


If a son, as legal representative, can sue on a note executed 
to his father, there could be no impediment in principle to other l 
heirg or successors having aà sinilar right. The case of trustees- 
is, in some respects, stronger than that of other heirs. In the. 
— case-of private trusts, S. 75 of Act IL of 1882 enacts that the 
property standing in the name of the predecessor shall vest in the. 
successor, It is not necessary to obtain a transfer by an instru- y 
ment or by endorsement. We fail to see why this principle . 
should not be extended: tb public trusts. In Byles: on Buls 
it is stated, “The Executor of a deceased party-to a bill or note 
‘has, in general, the same rights and liabilities as his testator ”. 
“The: executors of every person”, says Lord Macclesfield, “are 
implied in himself and bound without naming” s.es ON 








oy.) & -(1908) LL. R 31 M. 884 |. 
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. ~ the death of the holder of a bill or note, his executors or 


administrators may indorse; and an indorsement by the execu- 
tors or administrators is for all purposes’ as effectual as an 
indorsement by the deceased.” The cases quoted by the author 
in support of the above propositions show that the English Bills of- 
Exchange Act does not affect the common law right of devolution 
by operation of law. The same considerations are applicable to the. 
construction of the Indian Enactment. 


In Catherwood v. Chaband 1, it was held that a note given to 
an administrator as such can be sued on without assignment by an 
administrator de bonis non to the original estate. Bayley, J. points 
out that “the money recovered is applicable to the right fund, as: 
assets of the first intestate’. The case of a trustee replacing: 
another stands on the same footing. 


Broadly speaking, trustees exercise rights and obligations as 
agents of the trust. The trust being the owner, succeeding trustees 
derive their rights and office by relation to the trust and not as the 
heirs of the last holder of that office. All of them form a chain of 
representatives in respect of the trust, as was once said by the 
Judicial Committee. In this view, each trustee by virtue of his 
appointment takes up the management of the trust properties at 


‘the place left by the previous trustee. It is not necessary that the 


authority or consent of such a person should be given to the 
successor. As pointed out by Miller, J., in Sowcar Lodd Govinda 
Doss v. Muneppa Naidu 2 the predecessor being functus officio 
would have no‘power to endorse the note given to him in a capacity 
which he was divested of. Consequently the present plaintiff who 
has replaced Ulagappa Chetty is entitled to sue on the note without 
any assignment or endorsement. f 

We are, therefore, of opinion that the decision of the learned: 
Judge must be reversed and that of the Court below must be 
restored. Appellant will get his costs from the 2nd defendant in 
this Court. 


A. S. V. 





i. (1823) 1 B. and C. 150. ' 2. (1908) I. L. R. 81 Mad. 584, 
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IN THE HIGH COURT ‘OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusticH SADASIVA “AIYAR AND MB. 

JUSTICE KUMARASWAMI SASTRI. | 5 papak NG 
Ammalu Ammal alias Parvathi Appellant * (2nd Plaintiff). 
Ammal. s% A 
i A 


Namagiri Ammal and others ... Respondents ( Defendants ds 
Promissory note by evecutor—Debt under note borrowed bona fide in course of 
due administration—Croditor’s rights—Right of direct recotir se against | estato— 
Right to be subrogated to emecutor’s rights—Suit on promissory note—Right to 
subrogation if and when can be allowed in—Necessary allegations in plaint— 
Promissory note by executor, trustee, guardian or agent —Ezecutant when personal- 
ly liable under, and when not—Promissory note for debt—Suit on debt—Maintain- 
ability—Debt and note contemporaneous — Effect—Practice—Pleadings— Prayer 
for larger relief—Lesser relief to which plaintiff found ‘entitled when willbe 
granted and when not. 
In a suit on a promissory note executed by an axecutor for a debt borrowed by 
him boua fide in the due course of administration of the estate, the creditor cannot 
. have any direct claim against the testator’s estate and cannot have anything higher 
than a claim to be subrogated to the right of the executor to retain or recaive 
amounts from the estate necessary. to indemnify the. executor against loss. This 
claim to be subrogated is, however, of no value if the executor had no such right to 
retain or receive any amounts from the estate; in other words, if it could ba 
shown that the executor has to account to the estate for a sum not less than that 
im respect of which he has the right to be indemnified. 
Plaintiff sued to recover Rs. 4,534 and odd due under a promissory note executed 
“by the deceased, K, the widow and executor under the will of one N. . In the suit 
four persons were made defendants, being. another widow, two daughters, and a 
daughter's son of N. The case for plaintiff .was that the suit note was execu- 
ted in respect of monies borrowed by K bona fide in the ‘due course of administra- 
tion of the estate of N and that dafendants 1 to 4 who had taken the testator’s 


property and defendants 2 to 4 who had succeeded to K’s properties were liable., 


Held, by Sadasiva Aiyar and Kumaraswami Sastri, JJ., that plaintif had no 
direct right to proceed against the estate and that his only right was to,be subro- 
gated to the rights £K. , 

The learned Judges, however, differed on the question whether, i in the suit as 
framed, plaintiff ought to be allowed to claim to be subrogated to K’s righi and 
whether the suit ought to be remanded for deciding whether K had lost her right 
to reimbursement out of the astate in respeot of the amount of the promissory 
note sued on: 

Held by Sadasiva Iyer, J, whose opinion prevailed ' tinder S., 98 of the Code. of 
Civil Procedure, plaintiff ought not to be allowed to, do so because (a) the plaint 
did not say that K had any claims against her husband’ s estate and did not 
pray that by reason of her right to. indemnity, N's heirs should be .msde 
liable to plaintiff for that indemnity amount to the extent of the aasets of that 
estate in their hands and (b) the plaint allegations that K was executrix and bor- 
rowed under the suit note bona fide in the due course of administration of the 
estate were insufficient to justify the passing of a decree against the estate or the 
heirs of N. 


e 9. AL No. 1494 of 1915, -Tth April, 1917, 
84 i 
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Quere whether the Indian Procédure allowed sucha claim against N’s heirs 
to be joined to and tried in the suit brought on the promissary note against Ks 


- heirs. i 


Held by Kumaraswami Sastri, J : plaintifi’s claim ought to be allowed because 
(a) the merits were all in plaintiff's favour, (b) all persons claiming under the will 
of N or in any way interested in the estate were parties to the suit, (c) a separate 
suit might be barred, and, (d) the Indian Procedure did not prevent the question 
from being enquired into and determined as an issus in the suit as framed. 


A party claiming larger relief ought not ko be denied relief which can pro- 
perly be granted unless the ground on whioh the lesser relief can be granted is in- 
consistent with tie case of the plaintiff as set out in the pleadings or would lead to 
the determination of issues which would embarrass the defendants or necessitate 
the addition of parties or unless the claim of the plaintiff is unconscionable and 
the court is unwilling to stretch a point in his favour. 

Per Sadasivaiyar, J: Where a loan is practically contemporaneous with and 
is, when made, intended to bo evidenced by a promissory note, a suit on the debt 
apart from the promissory note is not sustainable. 


In a suit on a promissory note executed by‘ s trustees or an executor who does 


.not however sign as trustee or executor, there can only bea personal decree 


against the executant, or, if tho executant is dead, against his or her legal heirs, 
and there cannot be a deoree against the trust estate or the testator’s heirs. 


Per Kumaraswami Sastri, J: A person executing a negotiable instrument 
will be personally bound thereby: unless there is clear indication that he does not 
intend to incur any personal liability but limits recourse of the payee or holder 
to the person whom or the estate which he represents either as trustes, executor, 
guardian, or agent. 

Quere as to the words or recitals necessary for so limiting liability. 


Second Appeal against the decree, dated 19th April 1915 of 
the District Court of Madura in Appeal Suit No. 363 of 1918 
preferred against the decree of the Court ef the Subordinate Judge 
of Madura in Original Suit No. 94 of 1912. 

A. Krishnaswami Aiyar for Appellant. 

C. S. Venkatachari and V. K. Srinivasa Bangau for Res 
pondents. 

The Court delivered the following , 


Judgment :—Kumaraswami Sastri, J—The plaintiff who 
ig the appellant sued to recover Rs. 4,534-13-3 alleged to be due 
on a promissory note executed by the deceased Kothai Ammal, the 
widow and executrix under the will of one Narasimhachari who 
died leaving another widow, two daughters and a daughter’s son 
(defendants 1 to 4 respectively), The case for the plaintiff is that 
the promissory note sued on was executed in respect of moneys 
borrowed by the executrix to pay the, legacy due to the 3rd defen- 
dant and that defendants 1 to 4 who have taken the testator’s pro- 
perty and defendants 2 to 4 who have succeeded to Kothai Ammal’s 
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properties are liable. Various defences were raised but it is only 
necessary to consider the plea that the executrix had n9 power or 
necessity to borrow sa as to bind the estate of the testator and 


the plaintiff can only proceed azzinst Kothai Ammul’s:heirs and ` 


the assets in their hands. 


The Subordinate Judge held that under’ the terms of the 
will the proceeds of the life policy (referred to in paragraph 8 of 
the will) were specified as the fund out of which the legacy was to 
be paid, that there was no necessity to borrow and that the estate 
of the testator was not bound to satisfy the amount due on the 
promissory note. He pissed a decree against Kothai Ammal’s 
legal representatives. On appeal the District Judge confirmed the 
decree on the ground that plaintiff did not prove any. a for 
the loan. $ 


It is argued for the appellant that both Courts were wirong in 
viewing the case solely from the standpoint of necessity that 
the powers of an executor to- borrow monies for the purposes 
of administration of the estate are wider than those of an adminis- 
strator, that the indication of a fund in the will out of which the 
legacy was to be paid does not prevent it from being otherwise 
discharged, if the fund is not immediately available and that so 

long as the executor borrows money bona fide in the due course of 
` administration he is entitled to a right-of retainer which ‘can be 
availed of by the creditor whose loin has been applied to the pay- 
ment of sums payable out of the estate. It is also argued that the 
creditor has a direct right to proceed against the estate as he can- 
not be in a worse position than the creditor who has lent moneys 


to the managing member of a joint family or to a trustee of a- 


temple or the guardian of a minor for necessary and binding 
purposes. 


Before dealing with the aboe. contentions it is necessary to 
refer to the important clauses, in the will and certain proceedings 
prior to the execution of the promissory note sued on. Paragraph 3 
"of the will directs the executrix to deliver at once to the testator’s 


daughter. Ranganayaki (3rd defendant) the share i in the Avasaven l 


village which the testator had acquired for her benefit and pay her 
Rs. 3,000. In paragraphs 2, 4 and 7 the testator directs payment 
of Rs. 1,000 to his grandson Govindarajan (4th defendant), Rs. 


50,000 to his widow - (1st defendant) in case, the testator. left no - 


sons (a contingency which happened and ‘entitled her to the 
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bequest) ‘and Rs. .4,000 to hig daughter-in-law. Clause 8 directs 
the executrix to get from the Oriental Life Assurance Company 
the sum of Rs, 8,000 payable in respect of the life policy taken 
oùt by the testator and to pay his debts and the legacies specified 
above, .It is clear on the face of it that all the legacies could not 
be paid out. of the insurance monies even if there were no debts to ` 
be paid and that the executrix must have had‘ recourse to other. 
properties: of the testator in . order to pay. them. I may add that 
Exhibits D and E show that the testator:had debts to pay. and that 
a.decree for' Rs.. 11,558 and‘odd was passed against the executrix 
and all:the present defendants. . : ap 
Soon after the testator’s death Namagiri Amal (st ¢ defend- 
ant) filed O. S. No. 14 of 1909 for her share under the will'and 


- the executrix contested the suit inter alia on the ground that the 


legacy to her was only Rs. 5,000, the sum of Rs. 50,000 being a 
figudulent alteration’in the will. A razinamah Exhibit C 


-was filed which provided for payment of a certain sum to 


Namagiri Ammal (plaintiff in the suit) for collection. by 
the’ executrix of debts due to the estate and the amount 
due:-on. the- life: policy and the payment by her-of the debts 
due by. the estate including the legacy of Rs. 3,000 payable to 
‘Ranganayaki ; the plaintiff being indemnified against non-pay- 


‘ment -by the executrix. Some- stress has been: laid on the words 


“ the Ist defendant alone shall pay all debts etc”. It is clear that 
reading it with the other clauses of the razinamah the intention , 
was not to transfer to the executrix personal liability for all the 
testator’s debts and legacies. so as-to absolve the estate from pay- 
ment of the same bit.to prevent it being said subsequently by the 
other parties that the co-widow (the plaintiff in that suit) by . 
reason of her having taken the properties given to her for her 
share was liable to pay anything or that the properties she took 
should in any way be charged with or made lihble for payment of 
their claims. It is not suggested that the razinamah was not a 
bonafide and proper adjustment of the differences between the 
executrix and her co-widow. 

After ‘the razinamah Ranganayaki Ammal, the daughter of 
the testator (8rd defendant.) was’ pressing for payment of the 
legacy and threatened legal proceedings. The Ist defendant at 
that time was not able to recover the sum due on the policy. The 
terms of clause 8 of the will were specific and directed, that 
Ry. 9,000 was to be paid at once and having regard to the fact that 


t 
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the legacy would have been payable even if the policy monies 
became irrecoverable the situation was not as clear as the Sub- 
ordinate Judge thinks it was. The executrix who was threatened 


with a suit for the legacy, borrowed Rs. 3,500 and executed the 


pronote sued upon on the 9th December 1909. It recites that 
the sum of Rs. 3,000° was borrowed for the purpose of paying 
Ranganayaki who was entitled to the same both under the will 
-and the razinamah (above referred to) and Rs. 500 to discharge 
the othi referred to in the will. It was signed by Kothaiammal 
without any description or qualification and so far as the note is 
concerned except for the recital that the debt was contracted for pur- 
poses of carrying out'the directions contained in the will there is 
nothing to exclude or to limit the personal liability of the execu- 
tant or to indicate that she charged the estate with payment. 

It is well settled that a person executing a negotiable instru- 
ment will be personally bound thereby unless there is clear indi- 
cation that he does not intend to incur any personal liability but 
limits recourse of the payee or holder to the person whom or the 
estate which he represents either as trustee, executor, guardian or 
agent. There may be a difference of opinion as to the words or 
recitals necessary for so limiting liability ; but, the principle is 
clear, I need only refer to Koneti Naicker v. Gopala Aiyar 1 and 
Sundaresa Gurukal, v. Sambasiva Aiyar 2. In the case of 
executors the view taken by Warrington, J., in Watling v. Lewis 8 
that the words “as such trustees but not so as to create any 
personal liability on, thé part-of either of-them ” ‘were void and re- 


_ pugniant as there was a covenant to pay and an indemnity, was: 


not followedin Gant-v. Hobbs * where it was held following- Muir 
v. City of Glasgow Bank Ltd.5 ard Gordon v. Campbell 6 that the 
words “as such trustees and not otherwise” did not- render them: 
personally liable. 

In the present case it is clear that the executrix fot the 
purpose of paying the legacy due to the testator’s daughter borrow- 
ed moneys on the promissory note sued on without: limiting her 
liability charging the estate or any part thereof with payment 
of the sum borrowed. The question is how far and subject to what 
limitation can the creditor proceed to realise his debt by proceeding. 
against the estate in case the personal liability is insufficient. 








1 (1918) I. L. R. 38 M. 482 2 (1945) 2 L. W. 188. — 
8, (1911) D. R. L Ch, 414. © 4. (1919) L, B. IL Ch, 717, 790. 
5. (1879)'L. R. 4 A. ©. 887. 6. (1642) 1 Bell. So, App. 428. 1 
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Where an executor or an administrator has bian dealing with 
the assets or making contracts bona “fide in the due course of 
administration in his character as executor or administrator, the 
question whether on contracts personally entered into by him he 
should be sued in his character as legal representative so as to 
enable the creditor to pursue his remedies directly against the estate 
or in his personal character, the creditor being afterwards left to 
work out his rights by being subrogated to the executor’s right of 
retainer or indemnity has been dealt with in numerous cases, i 


The authorities which I shall refer to show that (1) ordinarily 
a decree de bonis testatoris will be passed in all cases where the 
testator is personally liable or the contract .of the executor arises 
out of a contract with or something done by the testator and that 
in all other cases the only decree that will be passed is a decree 
de bonis proprius: (2) an executor will in the absence of an express 
stipulation be personally libable on all contracts entered into or 
debts incurred subsequent to the death of the testator: (3) creditors 
cannot have any direct remedy against the testator’s estate or 
proceed in execution against the assets except in cases where a 
specific charge is validly created or the debts are incurred in pur- 
guance of directions to carry on a trade or business. or where a 
specific trust is created for a specific purpose and debts are incurred 
in the due carrying out of the trust: (4) an executor who has 
incurred liabilities or spent moneys in the due course of adminis- 
tration is entitled to the right of exoneration, indemnity or retainer 
as against the estate : (5) a creditor who has no legal claim against 
the estate is entitled in equity to enforce. on his own_ behalf. -the 
aforesaid rights of the executor while he also retains his legal 
claim against the executor personally: (6) The right to'be subro- 
gated is, subject to any defence whith would be available against 
the executor and is confined to the assets which the executor could 
have resorted to for an indemnity : (7), The mere fact that a debt 
was incurred by the executor in the due-course of administration 
and that the estate was benefitted or enriched by the loan would 


make no difference and would give the creditor-no direct recourse. 


In exparte Garland 1 it was held that where an executor 
carries on business after the death of the testator he is entitled to 
be indemnified out of the assets which are authorised to be or can 
be otherwise properly applied for the purpose of the business and 





_ 1, (1804) 10 Vesey. 110, 121. 


y 
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that in such cases creditors are entitled to stand in the place of the 
executor or administrator and to claim that the fund out of which 
he is entitled to indemnity shall be applied in payment of their 
debt, A similar view was taken in Dowse v. Gorton 1 where it was 
held that the creditor of the executor or trustee is entitled to the 
benefit of the indemnity which the executor or trustee is entitled 
to in cases where any part of the estate is authorised to be applied 
for the purpose of carrying out the business specified in’ the will. 
In Raybould v. Turner the principle in Dowse v. Gorton 1 was 
extended to damages which.a trustee has to pay. The following 
observations of Byrne, J., put the matter very clearly : “ Benett v. 
Wyndham 8 goes to show that if a trustee in the course of 
ordinary management of his testator’s estate either by himself or 
his agent does some act whereby some third person is injured and 
that third person recovers damages against the trustee he is, if he 
has acted with due diligence reasonably entitled to be indemnified 
against the teéstator’s estate. When once the trustee is entitled 
to be thus indemnified out of the trust estate I cannot myself sce 
why the person who has recovered judgment against the trustée 
should not have the benefit of this right to indemnity and go 
direct against the trust estate or asset as the case may be just as 
an ordinary creditor of a business carried on by a trustee or 


. executor has been allowed to do”. In Fairland v. Percy 4 letters ' 


of administration as a creditor in equity were granted toa person 
who had contracted with an executor authorized to carry on 
business on the ground that where business is carried on ‘by an 
executor under a will which directs that it might bè carried on 
with the assets left by the testator creditors of the business who 
have had transactions with the executor have in addition to the 
personal remedies against the executor the right in equity to 
claim against the estate of the testator to the same extent that he 
authorised it to be used in the business. In Smith v. Shorey 5a 
creditor of the executor was held to be entitled to a decree for the 
, administration of the testator’s estate when the executor was 
authorised to carry on business. In Davies Banks e Co. v. 
Beavon 6 the right of subrogation was allowed toa creditor who 
-paid off debts incurred by the guardian for necessaries supplied to 
the lunatic. Neville, J., observed as follows :—“ It appears to me 





1. L. R. (1891) A.C. 190. ? 2 (1900) L. R. I. Ch. 199. 
3. (1862) 4. D.F. and J. 269=45 E. R. 1183. 4. (1875) L.R. 3 P, & D. 217; 
5. (1898) 79 L, T. 349, _ 6. (1912) L. R. 1 Ch. 197. 
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that-no legal ‘right arises as a result of the lending in favour of 
the'lender; but I think an equity arises and-that, that equity is to 
stand in the shoes of those creditors who being creditor for neces- 
saries supplied for the maintenance of the lunatic have been paid 
out of the moneys advanced by the lender.. Where however there is 
no authority given to the executor or administrator to carry on any 
trade or business, debts incurred by the executor are treated only 
as-the executor’s personal debts and the creditors to whom the 
debts are owing have been given no direct remedy against the 
testator’s estate either by proving against the estate or taking 
the asset in execution. In Farhall v. Farhall1 James, Ln, J., 
was of opinion that neither authority nor principle was in 
favour of the view that an executor can by borrowing money 
enable the person who lent it io stand as a creditor to the estate 
even though the moneys were borrowed for the purpose of ‘the 


“estate, Mellish, L. J., took it to be settled law that “ upon a 


contract of borrowing made by an executor after the death of the 
testator the executor is only liable personally and cannot be sued as 
executor so as to get execution against the assets of the testators.” 
In Strickland v. Symons 2 Selbourne, L, J., observed that “there is 
no principle or authority for saying that if a trustee makes himself 
personally liable for goods the creditor thereby obtains a lien on 


“: the trust property or can have equitable execution against the. 


trust estate in respect of a judgment against a trustee.” In Evans 
v. Evans 8 Cotton and Lindley, L. C., were of opinion that the. 


_ ereditor.cannot have any direct claim against the estate or be 


entitled to anything higher than a right to be ‘subrogated to the 
rights of the administrator to the indemnity. In Labouchere v. 
Tupper 4a similar view was taken by the Privy Council and it 


-was held that an executor of a frader carrying on the trade 


after his death was personally liable for all the debts contracted in 
the trade and that the propriety of his conduct as between himself 
and the beneficiaries did not give the creditors the right to be 
treated as creditors of the testator or give them a charge on the. 
assets. 

Tt is no doubt true that Bayley, J., in Ashby v. Ashby® pointed 


-out the hardship that might arise in individual cases and Lord 


Tenterdon, C. J., expressed an opinion that if the matter were res 
integra it may be as well to hold that the lender may elect to treat 


1. (1871) L R.7 Oh. Ap. 128 2. (1884) 26 Oh. D. 244, - 
3. (1887) 34 Gb, D. 597. 4, (1857) 11. Meore’s. P,O 198, 
5. (1827).7 B. and O. 444 | 
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the receipt of money as an act done. by’ the'executor in his charac- 
ter as executor and to take.his chance whether-he will be paid out 
of the assets or not; and that in Farhall v..Farhall+ Bacon, V:-G:, 
inclined to the view that Ashby v. Ashby.2-and other: cases-recog- 
` nised the rule that a demand may exist against the executor both 
de bonis testatoris and de bonis propriis and that - there may be a 
right to proceed against the goods., of the testator by. reason of 
transactions with executor but in Farhall v. . Farhall 3 the deci 
sicn of Bacon, V. 0, was reversed by Lords Justices Mellish and 
Cotton with the obsetvations already referred to by me and the 
remarks of Byles, J., were explained as being confined to cases 
where the matter arose out of a contract with or someting done 
by the testator. i 


‘Some Courts in the United States of America have taken the 
view that creditors ought to be allowed to recover against the 
estate to the extent to which it has been benefited ‘or ehriched by 
4 debt which has been properly incurred in the due course of 
administration but the rule has not found favour in other states, 
which follow the rule laid down by the English decisions referred 
to by me. 

There is a great deal to be said in favour of the view that 
direct recourse ought to be given at least to the extent to which 
the estate has been enriched, where debts borrowed i in "the due 


course of administration benefit the -estate but the question Ts” 
a 


settled by authority both English and Indian. oe 


.. Turning to cases in India Sale, J., in Romanath “Pati vo 
Kanai Lal Dey * following Farhall v. Farhall 3 held that apart 


from any special power given bya will to an executor money bor- 


rowed by him on a promissory note for the benefit of the estate is. 
nota charge on the estate. In I. L. R. 28 Cal. 575 (Re Shard) 
the same learned Judge following Re Johnson 5, Strickland y 


Symons 6 and Ruybould v. Turner T held that the mere fact that 


the trustee rendered himself personally liable in carrying out the’ 


trust would not give the creditors the right to proceed against the 


trust yo In Bridge v. Madden 8 the ak in L LB 








1, (1871) L. R. 12 Eq. 98. . 

8. (1871) D. R.T Ch. Appeals 123, 

5. (1880) 15 Ch. D. 548. (1884) 26 Ch D: 245. 

7. (1900)-1 Ch. 199. l (1904) 1: L: R. 31 0al. 1084; 
85 \ . 


(1827) 7 B. and O. 444. 
(1894) TO. W. N. 104. 
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supplied goods toa. trustee. authorised to carry on business is 
entitled to the trustee’s right of indemnity if the trustee has not 
through his default lost the right. In Byramjt Rustomji v. 
Heerabai 1 Scott, C. J., observed that “it was clear that ona 


claim for money lent to executors they ave liable personally and a 


judgment cannot be directed against the asset of the testator.” The 
creditor was only subrogated to the right of the executor and was 
not allowed to attach the property belonging to the estate though 
he lent money to pay off a debt due by the testator. In Swaminatha 
Aiyar v. Sreenivasa Anyar 2 Abdur Rahim and Spencer, JJ. 

following Re Johnson 2, Strickland v. Symons 4and I. L. R. 
28 Cal. 575 held that a creditor who lent money toa trustee was 
not ordinarily entitled to have his debts realised out of trast pro- 

perties but was only entitled to be subrogated to the tr ustee’ s right 
of indemnity against the trust. In Krishnamoorthy v. The Bank 
of Burma, 5 Wallis, C. J., in dealing with cases where business 
was carried on behalf of a minor referred to Labouchere v. Tupper 6, 
In Re Johnson 3 and Evans v. Evans 7 and was of opinion that 
the creditors were only entitled to be subrogated to the guardian’s 
rights of indemnity and lose the right to proceed against the 


` assets embarked on the business when the guardian owing to 


misconduct lost the right to be indemnified. 


~ : My attention has been called by Mr. Krishnaswami Iyer to 
cages where persons who lent moneys to (1) the guardian of a minor, 
(2) the managing member of an undivided family and (3) the head 
of a-religious Endowment were allowed direct recourse against the 
estate of the minor and the trust property. In Krishnan Chettiar 
v. Nagamani Ammal 8 it was held by Seshagiri Aiyar and Napier, 
JJ., that a negotiable instrument executed by the guardian of a 


: minor for purposes binding on him 1s: enforceable against the 
` minor’s estate and in Nataraja Naicken v. Ayyasum Pillai, 9 


Ayling and Seshagri Aiyar, JJ., held that a promissory note exe- 
cuted by one brother in respect of a loan contracted for necessary 
purposes binds the other brothers also and treated. Kutti Ammu 
v. Purushottam Dass 30 as overruled by the decision of the Privy. 





1. (1909) 11 Bom. L. R. 250. 2, (1916) 32 M. L.J. 259,- 

8. (1880) 15 Ch. 548. - 4. (1884) 26 Ch. D. 245. 

6. (1911) 21 M. L. J: 020. 6. (1857) 11 Moore’s P, G. cases 198. 
7. (1887) 84 Ch. D. 597. 8. (1915) I. L. R. 89 Mad. 915. 

9. 


(1916) 5 L. W.. 410. . 10., (1941) 21 M. L. J. 526. 
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‘Counéil ‘in Karmali Abdulla v. Karimji- Jiwanji 1. Both the dec:- 
sions proceed upon special principles of Hindu Law and the position 
of the guardian of a -Hindu minor or the managing member of an 
undivided family affords no striking analogy to that of an executor 
under a will on whom the whole estate of the testator vests by 
virtue of S. 4 of the Probate and Administration Act and who 
completely represents it. - . Sa 

As regards heads of Religious Endowments the authorities are 
notuniform. In Srimath Dawa Sikamant Pandara Sannadhi v. 
Noor Mohammed Rowthan ? it was held that Mutt properties were 
liable in the hands of its holder for debts contracted by his prede- 
cessor-in-title for necessary purposes even though no express charge 
was created and a similar view was taken in Nataraja Destkar v. 
Rarutha Rowthen 8. But in Swaminatha Aiyer v. Srinivasa 
Aiyar 4 it was held that the creditor was only entitled to be subro- 
gated and could not have his debts realized out of trust properties 
and Abdur Rahim and Spencer, JJ., were not prepared to 


follow Srimath Daiva Sikhamani Pandara Sannadht v. Noor 


Mohamed Rowthan ? if it laid down a contrary view. ` There 
isalso a considerable divergence of opinion as to the exact 
position of the head of a religious endowment and the analogy 
which is to be applied in dealing with- debts contracted by him. 
In some cases the analogy applied was that of a manager of an 
infant heir and in others the widow in possession of her 
husband’s Estate (see Srimath Dawa Sikhamani Pandara Kan- 
nadhi v. Noor Mahomed Rowthan 2; In the matter of the Second 
Grade Pleaders 9; Zamindar of Kapileswarapuram v. Secretary 
of State 6; Hossim Ali Khan v., Mahanta Bhagban Das 7). 
The Full Bench decision in 83 Madras 265 to the effect that the 
position of the head of a mutt should be determined in each case 
on the co 
cannot be predicated of the head of a mutt that he is either a 
life tenant or trustee makes it difficult to treat the decision in a 
particular case as of general application as regards trustees of 


secular trusts in the absence of knowledge of the facts of each’ 


particular case. No case has been cited where direct-recourse was 
allowed to an executor or secular ‘trustee falling under the Trusts 








1, ' (1918) I-L. R. '89 Bom. 261. 2. (1907) LL. Ri. 81 Mad. 47, 
3. (1910) 21 M. L. J. 129. 4A (1916) 82 M. L. J. 269, 
5, (1910) I. L. R. 84-Mad. 35. 6. (1910) I. L. R, 87 M. 856, 


7. (1906) I. L. R. 84 Oal. 249 
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Act and so far as I can see the authority of the English and 


‘Indian decisions referred to by-me has not been questioned in any’ 


of the Madras decisions. 

I am of opinion that the plaintiff in the present case is 
entitled to be subrogated to the rights of thé executtix as the loan’ 
evidenced by the promissory not was contracted to pay the legacy - 
directed in the will to be paid to the 3rd defendant and to discharge 
the balance of the othi referred to in the will. It is clear that the 
executrix would have been entitled to payment of Rs 3,500 out of 
theestate if she had paid the legacy and discharged the ` othi out of 
her funds and it makes no differenée that she borrowed the money 
from another, so long as the rights of the creditors are made sub- 
ject to:the state of accounts between the’ executor and the estate. 
Both the Lower Courts have not dealt with the claim of the plain- 
tiff against the estate from the right stand-point-and have failed to 
déal with the plaintiff’s right to be akh to the executor’ s 
tight of repayment out’ of the estate. 


‘Tt bas been argued on the strength of Swaminatha PA v 
Srinwasa Aiyar1 that the plaintiff is not entitled to-relief on this’ 
footing as hé did not ask to be subrogated but claimed direct 
recourse. Iam of opinion that the fact that the plaintiff claimed 
thé larger right to ‘proceed’ against the assets of the testator as if 
he was a person entitled to the right of direct recourse would not, 
prevent the Court from granting a lesser relief by subrogating him 
to. the executor. Ido not think the learned Judges intended. 
to lay down a hard and fast rule that in no case shold the 
Court grant the lesser relief by subrogating the plaintiff to 
the rights of a trustee when he claims the right of direct 
récourse. If the decision is capable of such a construction ‘I 
would respectfully dissent from - it. “The case may however be: 
distinguished on, the ground that there was observed by the learned 
Judges nothing in the plaint to show that the temple was liable : 
whereas in the.present case the plaintiff distinctly sought to make- 
the. estate of the deceased in the hands of the defendants liable 
(see prayer 3 of the _plaint). His mistake was to claim direct 
recourse and not sastisfy himself by getting the lesser right of. 
being subrogated to. the executor. It is a well recognized rule 
that, a party claiming a larger relief ought. not to be denied relief 
which can properly be’ granted unless the ground. os on Which the 

1 $. (1916) 32 M. L. J, 259 
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lesser relief can be granted is inconsistent with the casé of the 
plaintiff as set out in the pleadings or would lead to the determina- 
tion of issues which would embarrass the defendants or necessitate 
the addition of parties. Sometimes when the claim of the plaintiffs 
is unconscionable, -Courts have declined to strétch a point in his 
favour but a just claim ought not to be defeated by technical 
considerations based on plaintiff having asked for more than he is 
legally entitled especially in cases where owing to the conflict. of 
authorities and the want of precedents, the law is not quite cléar. 


There ‘is so far as I can see nothing in the various decisions 
referred to by me or in the provisions of the Civil Procedure Gode 
which prevents the question from being enquired into and ‘deter- 
mined as an issue in the suit. It is no doubt open to the party to 
move by Judge’s Summons in cases where the rules of the original 
side-apply (as was done in Bridge v. Madden 1) or to file a separate 
administration suit after judgment obtained ‘against the executor 
personally or to apply for letters of administration de bonis’ non in 
case where the executor dies without having fully administered the 
estate. These remarks do not exclude the right of having the 
matter adjudicated in the suit itself and the policy of the Civil 


Procedure Code is to prevent-a multiplicity of suits and to avoid | 


the leaving for determination in proceedings subsequent to the 
decree of matters which may be conveniently decided in the suit, 
The doctrine of subrogation is an equitable doctrine the basis of 
which is the doing of “complete essential and perfect justice 
without technicalities as to form or procedure” except where sub- 
stantial hardship will arise to the defendants. -` 


Turning to the merits they are all in plaintif’s favour. 


There can be no doubt that the money was lent. to pay a legacy 


due and the residuary estate has been enriched to the extent. The 
executrix is dead and all persons claiming under the will or in any’ 


way interested in the estate are parties'to the suit. Itb is probable 


that a separate suit will be met by the plea of limitation and any 
additional trouble that the parties may be put to can be easily- 


compensated by costs. If the executrix did not Jose her right of 


indemnity there is absolutely no reason why the legatees and- 


heirs of the testator should profit at the expense of the plaintiff. | 


I do not think the fact that the suit is based on a promis-’ 


sory note makes any difference, The plaintiff is only seeking to work 
1: (1904) I. L. R. 910. 1084, “<a 
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out the rights of the executant of the promissory note and the fact 
that the working out of the right would make others liable does 
not contravene any of the provisions of the Negotiable Instruments 
Act. Subrogation does not necessarily rest on contract or privity. 
In Krishnamurti v. The Bank of Burma Ltd 1. which was a suit on 
a negotiable instrument executed by the guardian of a minor, Wallis, 
C. J., was of opinion that the right of the creditor to proceed 
against the minor's estate was based on the doctrine of prora 
tion, 

I would set aside the decree of the Lower Court in so far as it 
dismisses the claim of the plaintiff to proceed against the defendants 
by reason of their being in possession of the estate of Narasimha 
Chari and remand the suit to the Subordinate J udge to decide the 
question whether Kothai Ammal the executrix has lost her right 
to . reimbursement out of the estate in respect of the sum of 


_ Bs. 3,500 borrowed by her on the promissory note sued on if any 


and if so what entent. If it is found that she has the right, plaintiff 
will to that extent be entitled to proceed against the estate. Costs 
in the Lower Court and appeal will abide and follow the result. 


Sadasiva Aiyar, J :—I have had the great advantage of a 
study of the very instructive opinion (if I may be permitted to say 
so) just now pronounced by my learned brother before preparing 
my own opinion, 

“The suit was brought on the promissory note executed by 
the executrix and not on the debt evidenced by it. On the ques- 
tion whether, when the promissory note and the debt are contem- 
poraneous, you can sue on the debt apart from the promissory 
note, theré is a difference of opinion in this Court, and, speaking 
for myself, I adhere to the opinion which I expressed in Muthu 
Sastrigal v. Visvanadha Pandhara Sannadhi 2 that, where the 
loan is practically contemporaneous with and was, when made, 
intended to be evidenced by the promissory note, the claim -could 
only be made on the note, Where the claim is so made on the 
promissory note which is.a negotiable instrument and where the 
trustee or the executor does not sign as trustee or executor, the 
authorities are, in my opinion, clear that there can only be a 
personal decree against the executant or if the executant is dead, 
against his or her legal heirs and there cannot be a decree against 
the trust estate or the testator’s heirs. 


1. (1911) 21 M. L. J. 620. 2. (1918) 26 M, L. J. 19. 





a 
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Assuming however that the creditor..can sue on the debt 
(apart from the note) even in such a case, the authorities (See 
Strickland v. Symons 1—Re Johnson 2, Re Shard 3 Evans v. 
Evans 4, show that the creditor cannot have any direct claim 
against the testator’s estate and that he cannot have anything 
higher than a claim to be subrogated to the right of the 
executor to retain or receive amounts from the estate necessary 
to indemnify the executor against loss. This claim te be 


subrogated is, however, of no value if the executor had no. 


such right to retain or receive any amounts from the 
estate ; m other words, if it could be shown that the executor 
has to. account to the estate for a sum not Jess than that in 
respect of which he has right to be indemnified. Now how and 
when- is this relief to be obtained by the creditor? The procedure 
of the English Courts uf equity is not the procedure by which 
Indian Courts are to be guided. Iam not very familiar with the 
English procedure either of the Common Law Courts or of the 
Equity Courts in suits or execution proceedings. It appears .from 
the decision in Evans v. Evans 4 that the creditors in that case 
wanted to proceed against the intestate’s properties for a debt 
incurred by his administratrix after his death in connection with a 
business which the intestate had carried on. They proceeded by. 
application in the administration action brought by the intestate’s 
infant child and in which action, the assets of the estate. were 
being administered. But the present suit is ‘not an administration 
action ; there is no administration suit or decree before us and this 
suit cannot be treated as an application in an administration 
action. In Raybould v. Turner 9, the remedy of proceeding 
against the estate on the basis of the trustee’s right of 


indemnity was sought after the passing of a personal decree 


against the trustee by taking out in the Chancery Division a 
fresh “‘ summons for the purpose of enforcing” the claim against. 
the testator’s estate. Here, we are asked to give a decree in the 
first instance against the heirs of the testator. 

As regards Srimath Daiva Sikhamani Pandara Sannadi. v. 
Noor Mohamed Rowthan 6'(which was not a suit on a negotiable 
instrument), it has been dissented from in Swaminatha Aiyar-- v. - 





1 (1984) 26 Ch. D. 245, 2, (1880) 15 Ch. D. 548, 
8, (1901) I, L. R. 28 Cal. 674. 4, (1887) 84 Ch. D. 597, . 
5. (1900) 1 Oh. 199. ‘ 6 (1907) I. L, R. 81 Mad. 47, 
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Srinivasa Aiyar 1. That case can also’be distinguished (as ‘pointed 


cout’ by. my learned brother) on the ground that it related 10 a 


Religious. Trust. and not to a secular trust. 


- - Ag regards the cases in Krishnan Chettiar v. Nagamani 
Ammal 2 and Nataraja Naiken v. Ayyasami Pillai 3, I do not 
think it necessary to express a final opinion as to the correctness 
of- both or either of them as the decisions therein depended upon 
the ‘application of the Hindu Law of joint famiy and of 
guardianship. which the learned J udges who decided those cases 
considered to be applicable to even suits on negotiable instruments. 

The question whether a partner is liable on negotiable instru- 
ments executed by another partner for the needs of the 
partnership is also governed by different considerations based on 
the law of partnership as a branch of Mercantile J urisprudence. 


. (See Karmali Abdula v. Karimji Jiwanji £.) 


The plaint in the present case does not state that the executriz 
and her heirs were entitled to take or retain any sum from the 
estate as indemnity and does not pray for a declaration that thè 
plaintiff in execution is entitled to proceed against the properties 
of the late Narasimhachary in the hands.of his heirs direct to the 
extent of such indemnity. In Swaminatha Aiyar v. Sreenivasa 
Aiyar 1 the learned Judges when, requested by the appellant 
in a similar case to order an enquiry as to whether the 
trustee was entitled to recover any money from the trust 
estate by way of indemnity and to make the trust estate liable 
for the plaintiff’s debt to that exent observed as follows :~—“ But 
there was no allegation whatever jn the plaint nor was any question 
raised by the issue that the temple was indebted tothe 1st 
defendant. We do not think that it would be the right course in 


` this suit to order any such enquiry as hasbeen suggested. Tt may 


be that Mr. Anantakrishna Aiyar’s client has a remedy by a suit 
properly framed against the trust property if as a matter of fact, 
the trust property is liable to the Ist defendant on a proper account 
being taken.” ‘The learned Judges accordingly dismissed the 
Secoud Appeal with costs. I think these observations upply aptly 
to the present case also, where the plaint does not say that Kothai 
Ammal had any claims against her husband’s estate and does not 
pray that by reason of her right to indemnity, Narasimhachary’ s 


1. (1926) 832 M. L. J. 259. m 2. (1915) I. L. Ri 89 Mad. 915. . 
3. (1916) 5 L .W..410. . : 4. (1915) I. L, R. 89-Bom. 261. - 
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heirs should be made liable-to the- plaintiff for that indemnity 
amount to the extent of the assets of that estate in their hands. 
The only basis alleged in the plaint for the claim against 
Narasimha Chary’s heirs is that Kothai Ammal was his executrix 
-and she borrowed from the plaintiff under the promissory note to 


pay up a legatee under Narasimha Chary’s will. Those allégations 


are insufficient according to the authorities to justify the passing 
of a decree against the estate or heirs of Narasimhachary. Of 
‘course, if there is any debt due to Kothai Ammal and her heirs by 
the heirs of Narasimhachary, there are the provisions of the Civil 
Procedure Code for attaching those amounts in execution of the 
decree now passed against the heirs of Kothai Ammal. But an 
enquiry just now into the indebtedness of the estate to Kuthai 
Ammal or its liability to indemnify Kothai Ammal seems to me to 
be opposed, to the authorities and not to be warranted by the alle- 
gations made in the plaint as the basis of the plaintiff’s claim. I 
regret therefore that I have the misfortune to differ from my 
learned brother as regards the final order to be passed in this 
appeal. I would have been glad if I could distinguish this case from 
Swaminatha Aiyar v. Srinivasa Aiyar 1 where Abdur Rahim 
and Spencer, JJ. refused to allow in Second Appeal the question 
of the plaintiff's right to be subrogated to the indemnity ‘of the 
trustee to be raised or decided in the suit out of which that second 
appeal arose. 1 however; find myself unable to do so. The 
“plaintiff could, if he wanted his claim to be satisfied from 
' Narasimhachary’ s estate (and not to be a claim against Kothai 
Ammal personally), ‘have made Kothai Ammal sign the promissory 
note as executrix or obtained a charge from her on ‘that estate, 


‘If he wanted to be subrogated to her right’to indemnity and to, 


have the extent of it ascertained, he should have framed his plaint 
in the present suit ‘accordingly (assuming that the Indian 
- Procedure allows such a claim aginst Narasimha Chari’s heirs to 
“be joined to and tried in the same suit brought on the promissory 
note against Kothai Ammal's heirs). It may be argued that the 
- decision in Swaminatha diyar v. Srinivasa Atyar 1 refusing to 
allow the plaintiff's claim to be subrogated tothe trustee's 
right took a rather technical view of the pleadings. But several 
difficult , questions have arisen in this case, (a) as to the extent 
of the right of subrogation of the personal creditors of an executor 
or trustee in India, (b) as to whether such night can be claimed in 
a ee 


1. (1916) 83 M. L J. 259 ` ” 
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a suit ona negotiable instrument executed by the trustee or 


` executor in his personal capacity, (c)as to the nature of the pro- 


ceedings in which the existence and the extent of the: right of 
subrogation should be tried and ascertained (it may be that some 
new rules of procedure might have to be invented by the Indian. 
Courts ‘in the mofussil to have the question tried and decided 
as the matter is left in a rather nebulous state by the Indian 
decisions). It appeared to me therefore that it is very desirable 
if all these questions could be considered by a Full Bench, 
it might be so considered, and as ‘it is likely that there 
would be a Letters Patent Appeal from my decision dismissing 
the Second Appeal (which prevails under Section 98 of the Code 
of Civil Procedure). I have thought it- best to follow what I 
consider to be the principles of the decision in Swaminatha Atyar 
y. Srinivasa Aiyar 1 and to dismiss therefore this Second Appeal 


. with costs (only one set). 


A.S. V. OSETII 
PRIVY COUNCIL. 


PRESENT :—LORD DUNEDIN, LORD SHAW, LORD SUMNER, 
SIR JOHN EDGE AND MR. AMBER ALI. 


[On Appeal from the Chief Court of Lower Burma. | 


Maung Kyin and another . (Defendants*- Appellants.) 
ng v. ; 
Ma Shwe La and others ` (Plaintiffs-Respondents). 


Indian Evidence Act, 1872, Ss. 92, aa a ae Conveyances 
alleged to be transfers of Morigages—Whether evidence in proof of such allegation, 
may be given—Dealings with a third person, s SPE a o notice of third 
person's title. 

Respondents sued for possession under deeds purporting.. to be absolute 
conveyances. Appellants tendered evidence to show. that to the respondents’ 


' knowledge the properties belonged to a third person who had motgaged them to 


appellants and that the deeds were intended to operate only as transfers of the 
mortg2ges. ~ ' 

_ Held:—that such evidence was admissible. 

Section 92 of the Indian Evidence Act, which excludes evidence contradicts 
ing the terms of written instruments, in terms applies only ‘‘as between the 
parties to any such instrument or their representatives in . interest.” Whenever 
accordingly evidence is tendered as to a. transaction with a third party, it is not 
governed by the Section or by the rule of evidence which it contains. 

Held, also, that if S. 92 applied proviso 1 to thatsection would admit the 
evidence, because it would be a fraud to insist upone claim to property arising 
out of such a transaction, the claimant knowing that the true owner had never 
parted with ib. 


” 26, 28 and 29 June, 1917, 
“1. (1916) 82 M L.J. 259. 
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In cases to which B. 92 ig appliċable, the English Equity doctrine as ézpsess- 
ed by Lord Justice Turner'in Lincoln v. Wright 1 and followed in a long series of 
Indian.cases was definitely excluded in India by.the decision in Salkishen Das v. 
Legge ?. The law is that oral evidence is not admissible for the purpose of 
ascertaining the intention’of parties to written documents, and though attempts 
have ‘been made to engraft an exception on this rule in favour of evidenos 
relating to the acts and conduct of the parties, it is now settled that such 
evidence is inadmissible. > 

Achutaramaraju v. Subbaraju? Maung Bin v. Ma ising 4 and Datiu 
Valad Totarram v Chandra Totaram and another * approved. 

Appeal from a decree of the Chief Court of Lower Burma in 
its appellate jurisdiction, reversing a decree of Robinson, J. 

The question in this case was whether any. and if so what 
evidence was admissible to show that certain transactions which 
on the face of the documents effecting them. purported to, be sales 
were in’ fact mortgages only. A full account of'the earlier pro- 
ceedings will be found in 38-I. A. 146. The Privy Council in 
their judgment there reported referred the case to the Chief Court 
of Lower Burma for a new trial: Robinson, J. took evidence as. 
directed by the Privy Council (which left open the question as 
to the admissibility of such evidence) and on such evidence found 
that the transactions were intended by the parties to be mortgages 
and that the plaintiffs were guilty of fraud-in--suing -for posses- 
sion on the basis of their being sales. He-accordingly dismissed 


the suit. TheeAppellate Court (Hartnoll, C. J. and Ormond, J.) , 


reversed this decision, on the ground that there had been no fraud 
on plaintiffs’ part in procuring the documents and that oral 
evidence was not admissible to vary their terms,. They gave. 
plaintiffs a decree for possession. - ; 

Hence this appeal. ` 

Sir Erle Richards, K. C. for Appellants, submitted that the 
evidence taken by Robison J. was admissible. The Board on 
the previous occasion had held that evidence would be admissible 
to show fraud, and also that the deeds in question could not 
affect the ownership of a third person nota party to the trans- 
action. . < ; 
[Lord Summer :—It is one thing to say you can give evidence 
of fraud and quite another thing to say that when the parties 
know what they are doing and draw their deed in a particular 
form and take their chance of the law, then they can give evidence 
to explain away its terms. The Board surmised a case before]. 


1. (1859) 4DeG. and J. 16. 2. (1899) L. R. 27 I. A 58. 
3. (1901) I. L. R. 25 M. T=11 M, L. J.370. 4. (1905) 8 L. B. R. 100. 
5. (1905) I. L. R. 830 Bom, 119. 
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I submit that if A and B having notice make an absolute 
conveyance of C’s property that cannot affect C. Iam arguing 
this on the assumption that Iam Myaing. I have all his rights. 

` [Lord Dunedin :—Yes, this must be treated asa case between 
Myaing and Shew Pe. Does the Indian Evidence Act come in at 
all? Can you not rely on Kyin’s admission to Myaing ?| 

I am here as Myaing and I cannot be affected by what two 
other people do behind my back. l 

[Lord Dunedin :—But it may be advanced against you that 
Myaing was an entire participator. in the transaction by which 
Kyin’s rights were transferred to Shwe Pe : that you have to rely 
on an oral agreement that the transaction should not take effect 
according to its terms and that S. 92 forbids this. Myaing was a 
third party, but a third party who assented]. 


S. 92 of the Indian Evidence Act deals with the parties. to 
documents : the section which deals with persons who are not 
parties is S. 99. Being a third party I am covered by 8.99 and 
also by the previous judgment of the Board. The facts then were 


hypothetical but they have since been established by the con- 


current findings. The Board laid down that if I could prove these 
facts S. 92 is not in my way. I have proved them. I stand alto- 


‘gether outside the Evidence Act. The plaintiffs here took with 


notice and the principle must be the same whether or not English 
rules apply ; it is a principle of natural equity. Ramcoomar Koondoo 


v. Macqueen 1. 
The Courts in India are not precluded by the Indian Evid- 


-ence Act from exercising in such cases a jurisdiction similar to 


that of the Chancery Courts in England—vide Ameer Ali’s Law of 
Evidence, notes to S. 92 of the Indian Evidence Act. 


Secondly, I rely on provisoes (2) and (3) to 8.92. You can 
always have a deed that is only to come into effect under certain 
circumstances. An agreement that a sale shall be subject to 
redemption would be a separate oral agreement on a subject on 


_ which a document is silent. 


[Lord Shaw : What would be left of S. 92 ?] 


Thirdly, evidence of conduct of the parties is admissible 
notwithstanding 8. 92. 








1. (1872) L.R Ind. App. Supp. Volume 40, atb p. 48. 
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- - Baksu' Lakshman xw. Govinda Kanji t. ` Specific: Relief Act, 


(Act I of -1877) S. 26 ( Illn. d) - Hem: Chunder Soor v.: Kally : 


-Churn Das 2, Preonath Shaha v.Madhw Sudan Bhuiya 3, Rakken 
v. Alagappudayan +: Barton v. Bank of New South Wales 5. 


Dealing with the more recent decisions, in Preonath Shaha v. 
Madu Sudan Bhuiya 3, a Full Bench of the Calcutta High Court 
adopted previous decisions that such evidence was admissible, 
Achutaramaraju v. Subbaraju 6. purported to follow Balkishen’s 
case, 8 of which it took a wrong view. In Sah Lal Chand v. 
Indar jit 7, this Board held that a statement of fact in a document 
might be son krane an oral agreement as to consideration was 
then allowed to be proved. Batkishen’s case 8, merely laid down 
that oral evidence of the intention of parties to deeds was inadmis- 
gible: it did not deal with evidence of their subsequent conduct. 
This was held by the Calcutta High Court in Khankar Abdur 
Ranman v. Ali Hafez 9 where a view of Balkishen’s case was 
taken opposed to that expressed in Achutaramaraju v. Subbaraju,s. 
Mahomed Ali Hossein y: Nazar Ali10 is in my favour. The judg- 
ment from which we appeal prodeeded on the Burma Full Bench 
case of Maung Bin v. Ma’ Hlaing!1 which is no doubt against 
me, 

[Lord Dunedin -—That case goes entirely on 25 Mad. T and 
25 Mad. 7 goes on an erroneous reading of Balkishen’s case, | 

Hanifunmsa: v. Taigunnisa}? is, I submit, a clear decision 
under which I can prove what I want to prove: Lord Mac Naghten 
allowed the children there,'the “ purchasers ”, to prove that the 

. deed of sale was really a gift. 

There is a decision of the Bombay High Court in 1905, 

Dattoo Valad Totaram v. Ram Chandra Totaram18, against me. 


To sum up; Í submit (D that Iam within the actual decision 
of this Board (2) that I can prove ‘what I want to prove (3) that 
anyhow evidence.of subsequent conduct is admissible, and ample 
for my purpose. f 





(1838) I. I. R 9 C. 528, 533. 


1. , (1880) I L. R 4B. 594, 597, 598 2 

3. (1898) I. L, R. 250. 603. 4. (1892) I.L. R. 16 M. 80, 82, 83. 
5. (1890) A.C. 379. 6 (1901) I. L. R. 25 M. 7, 

7. (1899) 27 I’ A. 93. "8 (1999) L.R. 27I A. 58 65. 

9. (1900) I. L R.28.0. 256. 10. (1901) I. L. R. 28C. 289, 

1 


11. (1905) 8 L. B, R. 100. 12. (1911) L. R. 38 I. A. 85. 
i . 18. (1905), I L.R 80 B. 119. 
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- De Gruyther, K. ©. forthe respondents, submitted that the 


‘decision appealed against was correct. A transferot immovable 


property in India can only be by an instrument in writing and 
registered. Transfer of Property Act (Act IV of 1882) S. 54,.59. 
Indian Registration Act (Act III of 1877) S. 17-(b), 49. “The 
burden of proving that a document is not what it -purports- 
to be is on those who allege it. Here it is contended that 
there was a contemporaneous oral agreement that what purported 
to be a sale should be a mortgage. The case turns on S. 92 of 
the Indian Evidence Act. Two views of this have been taken : 


(1) what I may call the Bombay, Madras and Burma view, that no 


evidence at all is admissible, and (2) the view that no parol evidence 
is admissible, I submit the first view is the correct one. The 
plain words of the Statute are in my favour, 


If the principle adopted in Lincoln. v. Wright 1, applied to 
India there would be an end of the matter: even parol evidence 
would be admissible. But this Board has held in Balkishen’s 
case that you cannot rely on these English Chancery decisions : 
that you must go by the words of.the Indian Evidence Act. 


If this sort of evidence is admissible at all it is admissible, 
also against the mortgagor. Suppose the property goes down in 
value: the purchaser might say the transaction was a mortgage, 


-and might prove high interest was agreed on. He might sue for 


& decree for sale, and get the property and some money to boot. 
All sorts. of possibilities are opened up. 


Balkishen Das v. Legge is reported in I. L. R. 19 A, 484, 
(Lower Court) and I. L. R. 22 A. 149 (Privy Council.) Originally > 
there' was a mortgage without possession. A fresh advance was 
made, and it was intended to convert the'mortgage into òne with 
possession. A. deed of sale and a deed of covenant to resell were 
drawn'up. Years after Legge sued for redemption, Balkishen 
alleged that the second deed was merely executed out of kindness. 
It was held by the Board that effect must be given to it, 


The foundation of the argument against me is to be found in 
Melville J’s judgment in Baksu Lakshman v. Govinda Kanji, 2. 


That ċase is decided on the ground that the Bombay High 
‘Court had equitable jurisdiction. 





1. 4Ue Q. and J. 16. 
2, (1831) I.L R.£B 694, at “pp. 593, 692, 693, and 605 
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Hem Chunder Soor v.. Kally Churn Das 1, proceeds on the 
same footing. 


[Lord Dunedin :—Of course you can set aside any deed on 
the ground that if was procured by fraud]. 

That is provided for by proviso (1) to S. 92. You can prove 
things which invalidate the document itself. : 

- [Mr. Ameer Ali: You can’t prove simultaneous oral agree- 
ment: but can the defendant give evidence of the subsequent 
conduct of the parties to show that the plaintiffs present.contention 
ought to fail ?] 

I rely on the following cases: Achutaramaraju v. Subba- 
raju 2. Dattoo Valad Totaram v. Ram Chundra Totaram 8, 
Mottayappan v. Palani Goundan 4. 

There is no third party here. Assuming the transaction is a 
mortgage, as soon as Kyin assigned to Pe, Kyin’s mortgage is 
discharged and he goes out: by the assignment U Myaing becomes 
mortgagor’ and Pe. Mortgagee, and appellant having acquired 
Myaing’s equity of redemption claims.to stand in his shoes, 

Both Courts here have found that there was no antecedent 
fraud: that everybody entered into the transaction honestly. 
“Robinson, J. has found subsequent fraud, but the Appellate Bench 
of the Chief Court: have held that Balkishen Das v. Legge 
precludes proof of it. 

I contend that no evidence of acts and conduct. ig admissible. 
Eyen if this be too wide, you have to distinguish between acts and 
conduct and parol evidence of such acts and conduct. 

The.first kind of “acts and conduct” relied on -is the pay- 
ment of interest. ‘Robinson, J. does not find this. 

[Mr. Ameer Alu: The facts are evidence. | 

[Sir John Edge: Acts and conduct must be acts and conduct 
leading to the conclusion that this was a mortgage, not bak its 
character has been changed. | 

[Lord Dunedin: What you want to say is that though there 
‘are. concurrent findings, those findings. so far as based on parol 
testimony must go: and if they go, there is not sufficient sub- 
‘stratum of real facts for any finding at all)]. ` 





3 (1888) I. L. R. 90. 528, 588. 2. (1901) I O. R. 25 M. 7, 
8. - (1905) I. L. R. 80 B. ao. 4, (1918) I. L.R. 88 M, 226 280, 


P.C. 
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‘Tf you infer a mortgage from acts and conduct, you cannot 
fix its terms so as to give us a remedy: we shall lose our monay 
altógether: 

_ (Lord Sumner: But that does not justify you in alleging 
your rights to be what they are not. “The way of the veneer 


“gor is hard.” 


[Lord Shaw : Your position is anaes by your own act.] 


Sir Erle Richards replied: There are concurrent findings that 
Myaing and Kyin have all along remained in possession except as . 
to small pieces of the property, and that the “ price” was an under 
value, The question of sale at an undervalue wag considered in 
Balkishen’s Case 1. 

_ [Lord' Dunedin : The Rules of Equity are of universal applica- 
tion : but when you come to apply them in India, ‘you are held up 
by S. 92 of the Evidence Act. That section however only applies 
as between parties. When third a are santene you can 
still rely upon Equity.) 

I am entitled to show what I had and what a bought: 1 
only had a particular interest. 

Ther Lordships’ Jangan, was delivered a uly 26, 1917) 
by - i 

Lord Shaw :—This is an appeal eii ae by the 
defendants Maung Kyin, since deceased, and Maung Kyaw, from 
a judgment and decree of the Chief Court of Lower Burma in its 
Civil Appellate. Jurisdiction, dated the 3rd August, 1914, reversing 
the judgment and decree of the Chief Court in its Civil Original 
Jurisdiction, dated the 17th June, 1912. The matters in suit 


between the parties. have, on a former occasion, formed the subject 


of an appeal to this Board, The judgment upon that appeal was 
pronounced on the 11th July, 1911, and is reported in 38 Indian 
Appeals, p. 85. The meaning and effect of that judgment will 
be presently referred to. 

The property which is the subject of the appeal consists of 
four different parcels of land situated in Kemmendine, a suburb of 
Rangoon. The facts of the case may be briefly stated thus: The 
owner of these plots of land was one Ko Shwe Myaing. ‘On the 


80th November, 1901, Myaing, having borrowed from Maung 


Kyin and Ma Ngwe Zan, his wife, 8,500 rupees, to bear “interest at 
18 p cent. per month, granted an out-and-out; ee of two 





1. (1899) D. R. 27-1 .A. 68 at p. 68. 
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these properties, which may be called (a) and (b), in favour of Kyin 
and.his wife. No possession passed; interest was paid by Myaing 
and repayment of the loan to the extent of 3,500 rupees was also 
made, ‘This left an unpaid balance of 5,000 rupees. On the 4th 
March, 1903, Kyin and his wife obtained payment of this sum 
from U Shwe Pe and his wife, and conveyed the properties (a) and 
(b) to the latter. 

There were two other plots of jana. which may be called (c) 
and (d). Kyin and his wife on the 13th February, 1902, having 
advanced 11,565 rupees, purchased these properties, which then 
also belonged to Myaing, by public auction. No possession passed. 
On the 4th March, 1903, Kyin and his wife transferred these 
properties to Shwe Pe and his wife in consideration of a payment 
of 11,000 rupees, 565 rupees having in the meantime been paid 
by Myaing. The state of matters accordingly was that, on the date 
last mentioned, namely the 4th March, 1908, U Shwe Pe and his 
wife became by ex facie absolute couveyances from Kyin and his 
wife vested in all the properties in suit. | 

Myaing was no party to these later transactions, but there is 
some correspondence showing that his part in the transaction was 
that he was desirous of having, and he obtained the benefit of, a 
reduction in the rate of interest from. 1'8 per cent. per month to 
1 per cent. 

Then, on the 20th November, 1905, ‘Myaing conveyed to the 
Kyins his:equity of redemption. The footing upon which this 
deed was granted was manifestly that Myaing, notwithstanding 
the absolute conveyances, still considered himself as only having 

-granted mortgages over his property, and having therefore an 
equity of redemption thereon, which he was free to dispose of. 

U Shwe Pe having died, his widow and children brought this 
suit for possession of the lands, it being directed against Kyin and 

‘ his wife. They resist possession being given, and maintain in 
substance that, although the conveyances to U Shwe Pe and his 


wife bear to be absolute in form, it was well known to them that | 


the true nature of the transaction was one of mortgage upon the 


security of the properties. la particular, it is maintained that, 


Shwe Pe and his wife knew that Kyin and his wife, who purported 


to grant the conveyance in absolute terms, were not in fact the . 


owners of the property, but themselves only lenders thereon. This 
is an important consideration, as will afterwards appear,. because 
87 
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` 


it amounts to this: that the transfer, dinaa ex Jae of the deeds 
absolute in form, was in truth and to the knowledge of both parties 


‘a transfer a non domino. The dominus was Myaing, who was 


not a grantor. In short, the Kyins were purporting to sell and the 


‘Shwe Pes purporting to buy what both the nominal sellers and 


buyers knew to belong to somebody else. 


When the matters.in dispute were before this Board upon a 
former occasion, it was decided that evidence upon the topics above 


mentioned could be received, but no final judgment was given as to 


the effect to be given to such evidence after its reception. 


The proof having been taken, their Lordships are now in 
possession of the facts and of concurrent findings upon the most 
important of these. It may be well to note how this stands. 
The learned Judge of the Chief Court (Original Civil Jurisdiction) 
puts the matter thus :— 


‘The evidence in my opinion taken as a whole, coupled with the conduct of 
.the parties, shows that U Myaing and defendant meant their dealings resulting 
in Exhibits C and D to be mortgages. 1t is clear that U Myaing’s object in the 
negotiations, whieh resulted in Exhibits A and B, was to.transfer defendant’s 
mortgage to his relative U Shwe Pe at a lower rate of interest, and U Shwe Pe's 
letters show he knew this and agreed to take over a mortgage. If he deliberately 
got deeds of sale executed, it was a gross fraud on U Myaing, and the evidence is 
admissible to show this. He now endeavours to profit by his fraud or has since 
determined to try and get the propeperty by taking advantage of the old Burmese 
custom of taking a sale dead where mortgage only was contemplated. He cannot 
profit by this fraud. , 


“ I therefore hold that defendants were mortgages: ‘only and 
that U Shwe Pe had notice of the fact.” 

Upon appeal in the Chief Court (Civil Appeal) the learned 
Judges held : l 


“If, however, evidence is admissible for the purpose of showing what was 


. the real transaction; the facts (apart from the evidence which has been admitted 


under S. 88 of the Evidence Act) would clearly show that the parties concerned. 
viz: U Myaing, defendant Maung Kyin and U Shwe Po, all iniended that U Shwe 
Pe and his wife houla take 9 < tansa of the defendant’s mortgages inthe form 


of outright sales.’ 

Upon the non- admissibility of the evidence reliance is placed 
by the respondents upon 8. 92 of the Indian Evidence Act 
of 1872. 1t provides that when the terms of a contract, “grant, 
or disposition are reduced to writing “ no evidence of any oral 
agreement or statement shall be admitted as between the parties 
to any such instrument or their representatives in interest for the 
purpose of contradicting, varying, adding to or subtracting from 


zt 
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its terms.” The first proviso is to the effect that “any fact may 
be proved which would invalidate any document, or which would 
entitle any person to any decree or order relating thereto ; such as 
fraud... ., want of failure of consideration, or mistake in fact 
or law.” 


Founding upon this section, the respondents maintain that. 


the whole of the evidence led must be rejected. On the contrary, 
the appellants maintain that, notwithstanding the terms of the 
section, they are entitled to set up and prove the acts and con- 
duct of the parties as inconsistent with the transfer of property 
and only consistent with the true nature of the transaction having 
been one of mortgage or transfer of mortgage. They found upon 
a considerable body of authority to that effect, the cases cited being 
Baksu Lakshman v. Govinda Kanji and another 1, Hem Chunder 
Soor v. Kally Churn Das 2, Rakken and another v. Alagappuday- 
an 8 Preonath Shaha v. Madhu Sudan Bhuiya + Khankar Abdur 
Rahman v. Ali Hafez and others, 5 Mahomed Ali Hossein v. 
Nazr Ali and others 6. The judgment of Mr. Justice Melville in 
the first of these cases is repeatedly. founded upon in the course 
of the series, in which that learned Judge expressly followed the 
English equity doctrine as expressed in Lincoln v. Wright 7 by 
Lord Justite Turner thus :— 
“The “principle of the Court is that the Statute of Frauds ‘was not made to 
cover fraud. If the real agreement in this case was that.as between plainiff and 
Wright, the transaction should be a mortgage transaction, it is, in.the eye of 


this Court, fraud to insist on the conveyance as being absolute, and parol 
evidence must be admissible to prove the fraud.” 


In the opinion of their Lordships, this series of cases definite- 
ly ceased to be of binding authority after the judgment of this 
. Board ‘pronounced by Lord Davey in the case of Balkishen Das 
and others v. Legge 8. It was there held that. oral evidence was 
not admissible for the purpose of ascertaining the intention of 


parties to written documents. Lord Davey cites S. 92 of the 


Indian Evidence Act, and adds :— 


"The cases in the English Court of Chancery which were referred to by the 
learned Judges in tbe High Court have not, in the opinion of their Lordships, any 
application to the law of India as laid down in the Acts of the Indian Legislature. 
The case must therefore be decided on a consideration of the contents of the docu- 
ments themselves, with such extrinsic evidence of surrounding circumstances as 











“4. (1880) I. L.R. 4 B. 594.. 2 (1883) I. L. R. 9 C. 528. 
3. (1892) I. L, R. 16 M. 80. 4, (1898) I. L. R. 25 C. 608, 
5. ‘ (1900) I. L. R. 280. 256: 6. (1901) I. L. R. 280. 284... 


y.. (1859) 4 De G. and J, 16=45:-E. R. 6. 8. (1899) L. R. 37 I. A. p. 53, 
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may be required to-show in what manner: ‘the language cf the dooumsnit~ is related 


to existing facts.” ; 

Notwithstanding the decision of this Board, however, a 
certain conflict of authority on the subject still remains in India. 
But the respondents rightly refer to Achutaramaraju and another ` 
v. Subbaraju 1, Maung Bin v.. Ma Hlaing 2, and Dattoo Valad 
Totaram v. Chandra Totaram and another 8, and in particular to 
the judgment of Chief Justice Jenkins in the last case. In these 
the judgment of the Board, as pronounced by Lord Davey, has 
been rightly followed and applied. 

The principles’ of equity which are universal forbid- a 


person to deal with an estate- which he knows that he holds 


in security as if he held it in property. But, to apply the 
principles, you must be placed in possession .of the facts, and 
facts must be proved according to the law of evidence prevailing 
in the particular jurisdiction. In England the laws-of evidence, 
for the reasons set forth in Lincoln v. Wr ight and other cases, 
permit such facts to be established by a proof at large, the general 
view being that, unless this were done, the Statute of Frauds 


“would be used as a protection or vehicle for frauds. But in India 


the matter of evidence is regulated by S. 92 of the Indian Evi- 
dence Act, and it accordingly remains to be asked, what is the 
evidence which ‘under that statute may be competently adduced : 
The language of the section in terms applies and applies alone “a 
between the parties toany such instrument or their pak ana E 
in interest.” Wherever accordingly evidence is tendered ag to B 
transaction with a third party, it is not governed by the section or 
by the rule of evidence which it contains, and in such a case 
accordingly the ordinary rules of equity and good conscience come 
into play unbampered by the statutory restrictions. 


Their Lordships view the case accordingly ag having been 
dealt with on that footing by their predecessors at the Board. 
Thus, while m the course of the judgment of Lord Robson ` 
reference was made to evidence which might be taken “ relating 
to the acts and conduct. of the parties as distinguished from oral 
evidence and conversations constituting in themselves some 
agreement between them”, nothing was decided upon that head, 
except that it would give rise-to important and difficult. questions 





1. (1901) 1 L. R, 25M 7. , 2. (1905) 3-L. B. R. 100, a 
- .8, (1905) I. D. R. 80 B. 119.. 
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under the Indian Evidence Act. That question has now been 
settled by their Lordships, adversely to the reception of the 
evidence, ` 

But the later passage of the judgment of Lord Robson is 
upon a topic much more crucial to the sitution which the facts 


proved in the case admittedly disclose: 

“ Their Lordships,’’ said he, ‘‘ however, are of opinion that the case for the 
appellants disclosed a charge of fraud against the respondents in relation to 
matters antecedent to those deeds, on which much of the evidence tendered would 
certainly be material. Thus it is said that the respondents, or the persons under 
whom they claim, took absolute conveyances of property from the appellants with 
notice that they in fact belonged to a third person, namely. the alleged mortgagor, 
Ko Shwe Myring. If this be so, section 92 of the Indian Evidence Act, even if 
construed according to the respondents’ contention, will notavail them. It is 
applicable to an instrument “as between the parties to any such instrument or their 
representatives in interest,” but it does not prevent proof of a fraudulent dealing 
with a third person’s property, or proof of notice that the property purporting to 
be absolutely conveyed in faet belonged to a third person who was not a party to 


the cénveyance. f 

Upon the facts it now turns out quite plainly, and it was, 
indeed, admitted in argument that, when Shwe Pe took the 
conveyance from the Kyins, he knew that it was a conveyance of 
property which belonged to Myaing, and that accordingly the 
grant proceeded a non domino. | If S. 92 applied, proviso 1 would 
seem to be in point, because it would be a fraud to insist.upon a 
claim to property drising under such a transaction, the claimant 
knowing that the true owner had never parted with it. But, in 
the opinion of their Lordships, 8. 92 does not apply, because the 
evidence} the admissibility of which is in question, is evidence 
going to show what were the rights of a third person, namely 
Myaing, in the property, and there are concurrent findings to the 
effect that the property was in that owner and noi in the Kyins, 
who to the knowledge of Shwe Pe never purported to dispose of 
it as theirs. If a purchaser for onerous consideration and without 
notice had been the grantee under a deed of absolute conveyance, 
a totally different set of considerations would have arisen. In the 
present case, however, both grantor and grantee were dealing with 
the property of an owner who was a third person, who was not 
in the language of the statute either a party to the instrument or 
a representative in interest ofa party to the instrument. The 
evidence led as to. that third party’s rights is admissible, 
and, if admissible, is most relevant. ‘Their’ Lordships do not 
hold any doubt upon the subject of fact, in that respect ‘entirely 
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agreeing with all the Courts below. It is true that the Court of 
Appeal felt precluded by the terms of section 92 of the Evidence 
Act from agreeing with the Judge of the Chief Court, but in the 
opinion of the Board the section is, in the important particular 
last dealt with, no bar,to the admission of-the light on ae true 
situation of the case. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal be allowed, the decree of the Chief Court in its 
appellate jurisdiction, dated the 8rd August, 1914, set aside with 
costs, and the decree of the Chief Court in its original jurisdiction 


` restored. 


The respondents will pay the costs of the appeal. 

Solicitors for Appellants :—Arnould & Son. 

Solicitors for Respondents :—Bramall & White. 
A. P. P. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SıR JoHN WALLIS Kt. CHIEF JUSTICE AND " 
MR, JUSTICE KUMARASWAMI SASTRI, 


A. T. Venkata Narayana Pillai `... . Appellant* (Plaintiff). i 
v. 
V. Ponnusami Nadar and others ».. Respondents (Defend- 
ants 1 to4 and6 to 9.) 


Religious Endowments—Trustee—Suspension of-—Power of Committee by 
circulation—Ordinory mode of a corporation transacting business—Suit for a 
declaration that suspension was wrong ful— The existence of sufficient grounds for 
suspension, not a valid defence—Trustee wrongfully suspended by Committee— 
Right to damages against the members of the commities. ' 


The ordinary way of bodies in the position of a corporation to transact 
business is at a meeting and assuming thatitis open to them to transact ` 
some of their business in circulation they’ have no such power as regards matters 
such as suspension or dismissal of free-hold officers under their superintendence 
as to which their authority must be strictly pursued. Rex v. Taylor 1, Rew v. 
Sutton *, Thandavaraya Pillai v. Subbayyar 3, Ponnambala Pillat.v. Muthu 
Chettiar 4 followed. - 


Even if the question of suspension or dismissal could properly have been 
dealt with in circulation that could only have been by consent of all tha members 


and any one of them would have had the right to insist on the question being 
dealt with ab a meeting. 








"A. S. No. 480 of 1915. 12th September, 1917. 
I. i (1694) 8 Balk 231. ae Q. (1711) 10 Mod. 74 
8. (1899) I. L. R. 28 M 488. - 4. {1916) 80 M. L. J. 619. 
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When a temple trustee h2d been given . notice of some or all of the charges 
against him and one member of the temple commites drew upa report and for- 
waded copies of it to the other members of the temple committee proposing that 
the temple trustee should be suspended untilfurther orders and the other members 
excepting one assented to thecourse, the action of the committee in suspending the 
trustee is wlira vires especially as one member objected to the legality of the step. 

In a suit by the plaintiff trustee who was so suspended for a declaration that 
his suspension from the office was illegal and for damages it is nob open to the 
court to enquire whether there were valid grounds for suspending the plaintif and 
if so to dismiss tha suit. It would not be a good answer to the suit to show that 
there were sufficient grounds for suspending the plaintiff. 

A person in the enjoyment of a public office like that of a təmple trustee is 
entitled to damages against corporators who were parties to his wrongful removal 
from office. Vijayaraghava Chariar v. Sccretary of State for Intia 1 followed 


Appeal against the decree of the Court of the’ Subordinate 
Judge of Kumbakonum in O. S. No. 44 of 1912. ‘ 
The Hon. The Advocate General (S. Srinivasa Atyangar), 


S. Muthiah Mudaliar and A. Krishnaswami Aiyar for Appellant., 


T. Narasimha Aiyangar for T. Rangachariar and Gopala- 
swami Aiyangar for Respondents. 

The Court delivered the following 

Judgment :—This is an appeal from a-decree of the Subordi- 
nate Judge of Kumbakonum dismissing the suit brought by the 
plaintiff for a declaration that his suspension from the office of 
temple trustee by the Kumbakonum Devasthanam Committee 
was ‘illegal, and for damages. The decision as to the legality of 
. the suspension depends mainly in this case on the question 
' whether the procedure adopted by the Committee can be supported. 
What happened was that, after the plaintiff had been given notice 
of some or all of the charges against him, the 2nd defendant a 
member of the Committee drew up a report Hx. B 1, and 
forwarded copies of it to the other members of the Temple Com- 
mittee proposing that the plaintiff and some other trustees should 
be suspended until further orders. In it he stated that, though 
the subject had been or a long time before the meeting, it had 
not been concluded. “Ib is therefore sent in circulation. I request 
that instead of writing ‘meeting’ in this you will write your 
opinion.” Defendants 1, 4 and 6 are proved to have assented to 
the course. The 5th defendant died after suit and defendants 


7, 8 and 9 were not in office at the date of suspension. - 


The 3rd defendant on receipt of Ex, B 1, ‘gent an answer 
Ex. C. in which he stated, “It is not ‘legal to take this 
5 1. (1884) I. L. R. 7. M. 466. ` f 
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step by circulation, much less by taking individual opinions äs- 
you are now doing, “The procedure adopted is wrong from 
beginning to end, I request you therefore to call a meeting 
for the purpose. ’ Ignoring this request the 2nd defendant wrote 


_ to the plaintiff the letter Exhibit A 1, in which he stated that the 


plaintiff had been suspended for the reasons set forth i in the accom- 
panying proceedings order and asked him to hand over to another ` of 
the trustees. The proceedings Ex. A 1, recorded the opinion of the 
majority that the plaintiff should be suspended, and disclosed the 
fact that the matter had been dealt with in circulation. Now the 
Temple Committee is a statutory body to which the powers for- 
merly exercised by the Board of Revenue under Regulation VII of 


' 1817 have been transferred as regards’ certain temples by the 


Religious Endowments ‘Act ; and’ these powers it may now be 
taken as settled include a power of suspending or dismissing the 
Temple Trustees for sufficient cause. It has however been held 
that in exercising these powers they are to a large extent in the 
position of a corporation and that their actions must be tried by 
the same tests. Now it is well settled that the ordinary way for 
bodies in the position of a corporation to transact the business is 
at a meeting, and, assuming that itis open to them to transact 
some of their business in circulation, I think they have no such 
power as regards matters such as suspension, or dismissal of 
free-hold officers under their superintendence as to which their 
authority, must be strictly pursued, Rex v. Taylor 1, Rex v. 
Sutton 2, Thandavaraya Pillai v. Subbayyar 3, Ponnambata 
Pillai v. Muthu Chettiar *, Even if the matter could properly 
have been dealt with in circulation, that could only have been by 
consent of all the members and anyone of them would have had 
the right to insist on the matter being dealt with at a meeting, as 


the 3rd defendant endeavoured to do in this case. See the ~ 


observations of Page Wood, V, C., in Hallows v. Ferine 5. which 
were approved by Sterling, J., In re Great Northern Salt and 
Chemical Works: Ex parte Kennedy 6, Here there was not 
even what is ordinarily known as circulation, as the 2nd 
defendant merely sent copies of his proposals to each of the other 
members and obtained their individual assents to his proposals 





1. (1694) 3 Salk 281=91 E.R.795. 2, (1711) 10 Mod. 74=88 E. R. 682. 
3 (1899) I. L. R. 23 M. 488, 485. 4 (1916) 80 M, Ti, J. 619. . 
5. (1867) L. R, 3 Eq., 520, 587. 6. (1889) 45 Oh. D. 479. 
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In these circumstances we are clearly of opinion, that the action of 
the Committee in suspending the plaintiff was ultra vores. 


It is then said that we ought to enquire whether there were 
valid grounds for suspending the plaintiff and if so to dismiss the 
suit. Certain observations of Mr. Justice Shephard in Seshadri 
Aiyangar v. Nataraja Avyar Í were referred to, but these obser- 
vations appear’ to have been obiter and no authority is cited. 
There are similar observations by Mr. Justice Sundara Aiyar in 
Seshadri Aiyangar v. Ranga Bhattar ?. The case cited by him 
The King v. Mayor ete. of London Sis no authority that this is 
a good answer to a suit, as in that case the Court merely refused 
to issue the discretionary writ of mandamus and observed that 
“no case has been cited ,to show that an assize will not lie for 
such an office as the present; or that he could not maintain an 
action for money-had and received during his suspension.. Further 
the office with which Mr. Justice Sundara Aiyar was dealing was 
that of archaka and other considerations may possibly apply to it. 
In Willis v. Gipps * the Privy Council recommended that an 
order of a motion made without due notice should be set aside 
although they at the same time reported that there were sufficient 
grounds for making this order. We are therefore of opinion that 
it would not be a good answer to the present suit to show that 
there were sufficient grounds for suspending the plaintiff. In this 
view it is unnecessary to consider: the further objection that the 
plaintiff was removed without due notice, as we have held that 
the action was ultra vires on the other ground. 


As regards the “liability of the defendants or some of them 
for damages, there can be no doubt that the decision of a Bench 
of three Judges sitting on the Original Side in Vyayaraghava v. 
Secretary of State for India in Council b is authority for the 
proposition that a person in the enjoyment of a public office who 

-is wrongfully removed is entitled to damages. In Seshadri 
Aiyangar v. Nataraja Aiyar t.a trustee who was illegally 
suspended recovered Rs. 1,000 against the Temple Committee, 
Collins, CO, J., being influenced by the fact that the Committee 
were actuated by. an indirect motive, the fact that the plaintiff 








1. (i998) I. L. R. 21 M. 179, 186, 187. Q. (1911) I. L. È. 35 M. 681, 
8, (1787) 8 T. R. 209=(100 E. R. 66). 

4. (1846) 6 Moore P. 0, 879=18 E R. 686. 

5. (1884) I. L. B, TM. 466. 
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was a Vadagalai. In Thandavaraya Pillai v. Subbayyar 1 the 
plaintiff recovered damages before the District Munsif, and to 
this extent the decree seems to have been reversed by the District 
Judge, and the plaintiff did not appeal. As early as Syed 
Amin Sahib v. Ibram Sahib? it seems to have been assumed 
that damages might be recovered from a temple trustee for 
wrongful dismissal. On the other hand, there does not seem 
to be any instance of an action of this kind having been 
successfully maintained in England. In the case of Darby-v. 
Cozens 8 already cited the suggested remedies of the removed 
officer were an assize or an action for money had and received to his 
use during the period of suspension, and not an action against the 
corporation for wrongfully suspending him, and in Osgood v. 
Nelson * it was thought well for the removed officer to proceed by 
action for money had and received against his successor. In Har- . 
man v. Tappenden § where a freeman. of the Corporation was 
alleged to have been illegally removed from his office, it was heldg 
that. an action did not lie against, individual Corporators for ec¢ 
erroneously done by them in their corporate capacity, at least not . 
without proof of malice. This case was relied on by Kelly, C. B. 
in Mili v. Hawker 6 who held that for a tort committed bya 
corporation it could only be sued -as a body. On the other hand 
Cleasby and Piggott, BB., held that members of a Highway Board 
who exceeded their authority by ordering a trespass to the plain- 
tiff’s land were individually liable. In Mill v. Hawker 7 Black- | 
burn, J., the same case in the Exchequer Chamber, said that the 
question whether the corporators were liable was one of congid- 
erable importance and great difficulty. It would, he said, require 
time for consideration and probably the decision would not be. 
unanimous. Accordingly he declined to decide it at that stage, 
and it has not been decided since. It has however long previ- 
ously been ruled by the House of Lords in Fergusson v. Kennoull 8 
that where ‘the. law imposes a duty on any person or body 
of persons and they failor neglect to perform that. duty they 
aré answerable in damages to those whom their failure or neglect 


‘injures. The appeal was from Scotland, but the judgments - 


proceeded on grounds common to the laws of England- and Scot- 








"1, (1899) I. L. R. 23 M. 488 "9. (1868) 4 M. B.O. R. 112, 
8. (1787)-1. T. R. 662 555, 4, (1872) L. R. 5 H. I. 686, 


b. (1801) 1 East 555. 6. (1874) L. R. 9 Ex. 309 at 321, 
7, (1875) L. R. 10 Ex. 92, 8, (1842) 9 CI. & F. 251, i 
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land, as was expressly stated, and thus contain general expressions 


which are rather in favour of extending liability of individual 
corporators at any rate to cases of excess of jurisdiction such as 
the present. It is also to be observed that it has been held by 
the Judicial Committee on appeal from India in Calder v. Halket 1, 
that even Judicial Acts at any rate of inferior courts are actionable 
in. the absence of statutory provision if. done wholly without 
jurisdiction. Fergusson v. Kinnoull 2 is also important because it 
lays down that it is only corporators who are parties to the 
failure or neglect of duty whocan be held answerable in damages. 
It is also clear that S. 14 of the Religious Endowments Act 
contemplates that members of Temple Committees should be 
sued individually in cases under that section. On the whole it 
does not appear that the Madras cases are opposed to any settled 
rule. of English Law or that there is sufficient reason for calling 
them in question, 

As regards damages it is notshown that the plaintiff sustained 
any substantial damage by reason of the suspension though it 
was of course annoying to have the suspension tom-tommed in the 
neighbourhood. On the whole we assess the damages at Rs. 50 
and reverse the decision of the Lower Court and give: the plain- 
tiff a declaration that his suspension was illegal and a decree 
against defendants 1, 2, 4and6 who must be considered as 
parties to the suspension, for Rs. 50 damages and for costs here 
and below calculated on that amount. 


C.A. 5. 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT .—MR. JUSTICE : SPENCER AND MR. JUSTICE 


SRINIVASA AIYANGAR, 


Sri Vikrama Deo Garu es Petitioner* in both (Plaintiff). 
v. . ; 

Sri Sri Sri Vikrama Deo... Respondent in C.M. P. No. 

Maharajulugaru. 1582 of 1916 (1st defendant) 


Purdapashin Lady—Will—Execution—Nature of proof—Question of special 
incapacity not raised in the first Court when allowed on appeal—Hindu Law — 
‘Widow —Acquisitions out of income of properties granted for maintenance --Nature 
of estate. | 

* ©. M. P. Nos. 1582 and 1588 of 1916. 27th Aptil, 1917. 

1. (1839) 8 Moor. P. O. 28. - 2, (1842) 9 Cl. &*F. 251, 
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The rule as to Purdanaghins does not apply to all Gosha ladies alike. The 
rule at the best is one of presumption of want of ordinary capacity, which can 
be rebutted. Where it is found that a Gosha lady was, at the time of the execution 
of a will by her, about 55 years of age, was transacting business through agents 
to whom she gave pers nal instructions, interviewing Government Officers, giving 
evidence before Magistrates, direotly presenting documents for registration, con- 
ducting heavy litigations through capable lawyers and giving them instructions, 
it is difficult to treat her as a purdanashin, though she as belonging to a noble 
family may be Gosha when young and may not needlessly appear in public even 
when she was advanced in years. 


< Ina suit bya legatee to recover property bequeathed under the will of a 
Gosha lady, the only defences set up and the issues raised at the trial related to 
the genuineness of the will and its alleged revocation by the testatrix. There was 
no plea that the testatrix was a purdanashin lady who was unable to take care of 
herself and required spzcial protection when she executed tho will. The Court of 
first instance found the will to be genuine and subsisting and decreed a portion of the 
claim. The appellate court while holding that the will was genuine in the sense 
that the testatrix signed it, dismissed the suit on the ground that there was no‘ 
direct proof that the will was read out and explained to, and was understood .by 
the testatrix, who being the widow of an Uriya -,Zemindar must have been a 
purdanashin lady. Held that the appellate court should not have allowed such 
a plea to be raised for the first time in appeal, at any rate without giving an 
opportunity to the plaintiff to adduce evidence of the testatrix’s capacity and 
status, the circumstances attending the exeoution of the will and the _ means 
she had of obtaining independent advice. - S 


The ordinary presumption that person in possession of property is tho 
owner and absolute owner thereof applies to Hindu women also. 


Wrere a Hindu widow purchases property out of the savings from the 
income of certain proparties granted to her for life in lieu of maintenance, she 
has absolute powers of disposition inter vivos or by will over the property so 
purchased. ` $ 

Petitions praying that in the circumstances stated therein 
the High Court will be pleased to direct the agent to the Governor 
in Ganjam to review his judgment in C. A, Nos. 50 and 49 of 
1915 on the file of his Court, preferred from the decree of the 
Court of the Special Assistant Agent, Koraput Division in O. S. 
No. 20 of 1914. 


V. Ramesam for the Petitioner. 


B. N. Sarma and R. Narasimham for the Respondents. 
The Court made the following 


Order :—These are applications made under the Agency: 
Rules for a direction to the agent to review his judgment by which 
varying the decree of the Special Assistant Agent, he dismissed 
the plaintiffs suit with costs. :The suit was brought for the 
recovery of certain moveables and cash of nearly a lakh of rupees 
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in value from the 1st defendant the Maharaja of Jeypore to whom 
they were handed over for safe custody by the Government the 
8rd defendant, after the death of Sri Sulochana Patta Maha Devi 
whose property they were. The plaintiff claimed them as sole 
legatee under the will dated the 23rd ‘November, 1901, of the 
Patta Mahadevi. The 1st defendant in answer to the plaintiff’s 
claim raised two substantial pleas, one that the will which 
was executed by the Mahadevi at a time when she was bit- 
terly hostile to him in consequence of a pending litigation bet- 
ween them was subsequently revoked by her after the suit 
was compromised in 1904 and (2) that the Mahadevi had no 
` power of disposition over the suit properties as they were held 
by her as part of the Estate of Nowxangapore and Gudari which 


were settled on her for her maintenance for life in pursuance: 


of the compromise aforesaid. Somewhat inconsistently. with his 
plea of revocation of the will, which assumed that it-was the 
genuine will of a capable testator, the 1st defendant also put the 
plaintiff to strict proof of the genuineness and validity and subsist- 
ing character of the will and proceeded to state that if any will 
was executed, the same must have been brought into existence by 
the plaintiff and his partisans fraudulently and collusively (para. 
5 of the written’ statement), The 2nd defendant who also 
claimed the properties was removed from the suit in an early 
stage of the enquiry and the issues which were raised on his pleas 
were struck out. The Government took no part in the trial. A 
considerable number of issues were raised for trial between the 
plaintiff and Ist defendant of which only 2, 3 and 4 are now 
material; they relate tothe title of the plaintiff. Of these the 
2nd was “whether the will in question is genuine,” the 3rd 
“ whether the will was revoked, ” and the 4th “ whether the Patta 
Mahadevi'had absolute power of disposal.” The trial Judge held 
on the 2nd and 3rd issues that the will was genuine and was not 
revoked and on the 4th that the Patta Mahadevi had only a Hindu 


widow's interest in the suit properties except in some clothes’ 
of small value included therein and gave a decree for the plain- ` 


tiff for the clothes and dismissed the rest of his claim, Both thé 
plaintiff and the 1st defendant appealed to the Agent who found 


in favour of the plaintiff on issues 3 and 4, and on issue 2 while ` 
holding that the will was- genuine in the sense that the Patta ` 


Mahadevi signed it, however, found against the-will on the ground 


that there was no direct poof that it was read and explained tó her ’ 
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and was understood by her that being necessary in his opinion as 
he assumed that the Patta Mahadevi was the widow of an Uriya 
Zamindar and therefore must have been a Pardanashim lady and 
the ‘plaintiff had a particular and peculiar onus to show that the 
executant thoroughly understood what she was doing and was 
thoroughly and fully acquainted with its terms”; a far higher 
burden than the ordinary burden of proving the will of a capable 
testator. The plaintiff contends that there was no plea that the 
Patta Mahadevi was a Pardanashin lady who required special pro- 
tection when she executed the will, that the whole trial in the 
first court was really fought out on the question of revocation— 
the 1st defendant having practically given up his contention as to 
the genuineness of the will—that no such point was raised even 
in the grounds of appeal to the agent, that the plaintiff was taken 
by surprise by such a point being taken in the arguments on 
appeal and that-if such a question had been raised in the original 
trial he would have offered evidence to show that the Patta Maha- 
devi was quite capable of taking care of herself. He also contends 
that the agent misdirected himself as to what was necessary to be 
proved before a lady can claim protection as a Pardanashim, and 
also that the Agent erred in holding that there must be direct 
proof that the will was read over and explained to the Rani, There 
is. considerable force in these contentions. 


It is to be observed that the form of the 2nd issue raised only 
the question of the genuineness of the will. In the 5th para of the 
written statement its validity was attacked apparently on the 
ground that the testatrix was not the absolute owner of the pro- 


< perty as stated in para 4 and that . was the subject of a separate . 


issue, the fourth. The subsisting character of the will was ques- 
tioned because it was said that it had been revoked and that again 
was the subject of the 3rd issue. There is no other paragraph 
of the written statement which in the remotest manner suggests 
that the Patta Mahadevi if she did execute the will did not under- 
stand it or know its contents and no notice was taken in either 
of the lower courts about the vague statements as to fraud and col- 
lusion. No issue was raised on it and apparently there is no evi- 
dence about it. On the other hand there was some attempt made 
to prove that the genuine will of the Rani was not the will pro- 
pounded by the plaintif, but that attempt wholly failed ; for it was 
clearly proved, and that is the finding of both the lower Courts, 
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that the Rani deposited. her will in a sealed cover in the Registrar’s - 


_ office and the identical cover with the seals in tact was produced by 
the plaintiff soon after the death of the Rani before Mr. Parsons 
the then Agent and was opened by him and contained the will 


now propounded by the plaintiff. This again is inconsistent with , 


the plea that the Rani as a Pardanashin must be presumed till the 
contrary is proved to have had no knowledge of its contents. More 
than all it is quite clear, as pointed out by Mr. Rameésam that 
the defendant himself let in his evidence on the assumption that 
the Rani knew the contents of her will, for, witness after witness 
was called to prove that the Rani knowing that she had: bequeath- 
ed to the plaintiff all her properties including Nowrangapur and 
Gudari for which she had obtained a decree against the 1st defen- 
dant in the first court, after the termination of that litigation by a 
compromise in 1904 called for the document from the Registrar’s 
Office where it was in deposit, | and directed its destrúotion. We 
therefore think that the Agent should not have allowed this point 
to be raised in appeal at any rate without giving an opportunity to 
the plaintiff to adduce evidence of the Rani’s capacity “and status, 


the circumstances attending the execution of the, will and the, 


means she had of obtaining independent-advice, 


We also think that the Agent was wrong in thinking that: 
the rule as to Pardanashins applies to all gosha ‘ladies alike. : The- 


rule at the best is one of presumption of want of ordinar y capacity, 
which can be rebutted. It has been pointed out that: the Patta 
Mahadevi was at the time of the execution of the will about 55 
- or 56years of age, was transacting her business through Agents 
to whom she gave personal instructions, was interviewing Govern- 
ment officers, was giving evidence before Magistrates and was 
directly presenting documents to Registration-Officers, She had 
just then successfully emerged from a very heavy litigation in 
which she was represented by the late Mr. V. Krishnaswami 


Aiyar who was subsequently a Judge of this Court and afterwards. - 


a Member of the Executive Council. She came to Madras during 
the pendency of the appeal evidently to give instructions to 
her Vakils: It is difficult to treat a lady in her position 
and of her capacity as a Pardanashin, though she as belonging 


to a noble family may be gosha when young and may not need-. 


lessly appear in public even when she. was advanced in years. 
Further the defendant’s 12th witness Mohana Santra who was 
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her Dewan or Principal Officer from 1900 to 1907, who is the 
principal witness for the defence to prove the revocation of the 
suit will state in his examination, that the wills (4. e., the will 
and the previous will dated 10-10-1900 which she joined with her 
co-widow in executing) were written by the advice of Mr. Krishna- 
swami Aiyar and he knew about them. . That statement if true is 
conclusive on this question, even if the Mahadevi was strictly a 
pardanashin. This witness attested both the wills, was present 
when it was deposited with the Registrar and it was he who 
brought it back from the Registrar’s office in 1904 under a wan 
power of attorney given by the Mahadevi. 

It appears to be also true that the Agent precluded himself 
from considering a number of circumstances which go to show that 
the Mahadevi must have been fully conversant with the contents 
of the will by too narrowly confining his attention to direct proof. 
As we are not finally deciding the case it is unnecessary to enter 
into the details of the evidence here. 

' There. were two issues the 7th and 6th which the agent 
thought it was unnecessary to decide ; but they raised subsidiary 
questions of fact: which were relevant in the decision of the 2nd and 
3rd issues, Both sides complain that the agent should have con- 
sidered those issues before arriving at a conclusion on the 2nd 
and 3rd issues. In these circumstances we must direct the agent 


to review his judgment on issues 2 and 3 in the light of the above 


observations. If he thinks it right to allow ths first defendant to 
raise the question as to whether the Patta Mahadevi was a parda- 
nashin lady and whether or not she knew the contents of the will 
he must give the plaintiff an opportunity of adducing evidence as 
to her capacity and position as to her knowledge of the contents of 
the will. 


4 The respondent attempted to support the judgment on the 
ground that the finding of the agent on the 4th issue as to the 
Rani’s power of disposition over the suit properties was erroneous. 
He argues first that as there is no direct evidence as to how the 
suit properties were acquired, the plaintiff who has to make out 
that they were the absolute property of the testatrix, must fail as 
there is no presumption that they were her stridhan; next that 
the property was held by her as part of the estate settled on her 
by the deed of 1904 and must revert to the Maharajah on her 
death. As to the first it is difficult to see why the ordinary pre- 
sumption that a person in possession is the owner and an absolute 


t - i 
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owner should not apply to Hindu women. See Metters v. Brown 1 
and S. 110 Evidence Act. In Narayana v. Krishna 2, this Court 
held that property standing in the name of a Hindu lady with 
which she was dealing, was her separate property; and that there 


was no presumption that it was the common property of the fami- | 


ly and in Divan Ram Bijat Bahadur Singh v. Indar Pal Singh 8 
the Privy Council said that there was no presumption that property 
in the possession of a Hindu widow of the acquisition of which no 
account is given, descended to her from her husband though the hus- 
band was shown to have died possessed of considerable property, and 
that he who claims the property through some other person must 
show the property to have been vested in that person. In this case 
both the parties agree that the property was in the Rani’s posses- 
sion at the time of her death, and as the plaintiff claims under her 
he must succeed unless the Ist defendant proves his contention 
that her interest ceased on her death and the property reverted to 
him. This appears to have been the view taken in a very recent 
casé in this court in Bodi Muttayya v. Kavurt Kodandaramayya 4 
where the learned Judges held that if nothing is known as to how 
a Hindu female in possession acquired the property the’ presump- 
tion is that she is holding it as absolute owner though without 
title. The decision in Gopal Iyengar v. Savirt Iyengar 5 is not 
against this view. i i 
“ Further it is to be observed that the 1st defendant is merely the 
custodian of the property pending adjudication of the rival claims 
of the plaintiff “and the 1st defendant, and that the plaintiff who 
claims under the will of the!ast owner would preferably be entitled 
to possession, The fact that Government under‘executive authority 
chose to hand it over to the 1st defendant cannot give him a right to 
retain it unless he proves a title to hold them ; for the representa- 
tive of the person last in possession is entitled to have possession. 
However that may be there is no difficulty in this case; for 
the nature of .the property claimed and the circumstances of the 
case naturally lead to the conclusion that except as regards certain 
items of insignificant value, the rest of them are not likely to have 
come to the Rani by inheritance. Her husband Sri Chaitanya Deo 
died in 1876. She and her co-widow inherited, from him the two 
valuable Talugs of Nowrangapur and Gudari which had been 


1. (1863) 32 L.J. Exoh. 188. 2, (1884) I. L. B. 8 M. 214, 
3, (1899) L. R. 26 I. A. 226=I. L. R. 266. 871. = 
4. (1914) 28 I. C. 594. 5, (1892) 2 M, L. J. 261. 
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granted to his father who belonged to the junior branch of the 
Jeypore family by the then Maharajah. After Sri Sulochana 
Patta Mahadevi and her co-widow had been in possession and enjoy- - 
ment for over 20 years, the present Maharajah, the 1st defendant, . 
purported to resume the grant and entered into possession of the 
Talugs and the two ladies sued the Maharajah for possession and ` 
mesne profits, While the suit was pending the co-widow died and 
Sulochana Patta Mahadevi continued the suit and obtained a decree. 
The Maharajah appealed to this Court and after. the hearing 
began the parties compromised on the terms contained in Exhibit 
XLV-A the compromise decree passed by this court in pursuance 
of which the deed Exhibit 42 was executed. The construction of 
this deed is raised in the 2nd contention of the respondent but it 
may generally be stated now that the Rani was to have absolute 
or full enjoyment of the said talugs during her life for her mainte- 


nance, This was in 1904. She therefore was not in possession 


between 1896 and 1904 of the bulk of the property inherited by 
her, got no mesne profits and was further engaged in a very heavy 
litigation. It is unlikely that she had any valuable moveables 
left at the end of that litigation, After that date she was in 
possession of the taluqs which gave her an income of about 
Rs..100,000 and the bulk of the moveable property now sued for 
appears to be savings from the current income or purchased out of 
it. If the moveable property now sued for represents the savings 
out of the income which was at her absolute disposal it ig quite 
settled so far as this court is concerned thit she can dispose of it 
either inter vivos or by will. Subramanian Chetti v. Arunachalam 
Chetti 1, Veeraraghava Reddi v. Kota Reddi 2 
' The respondent however contends that the Patta Mahadevi 


‘and the lst defendant agreed that the savings out of the income 


from the talugs which the Rani did not use or consume in her life- 
time should belong to the Maharajah at her death and relies on the 
following passage in the deed, Exhibit 42 “the Maharajah without - 
reserving to himself or his’ successors any power to revoke, vary 
or modify it, hereby grants to and settles on the Patta Mahadevi 
ag from the 1st of July 1904 the Talugs of Nowrangpur and Gudari 
with the cists in kind or money accruing due on, from, and after 


p the said date to be held by the Patta Mahadevi for her mainten- 


ance during the remainder of her lifetime with full rights of 
enjoyment and to revert on her death to the Maharajah or to his 
2, (1904) I L. R, 28 M.1. |, 2. (1916) 31 M. L. J, 455. 
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successor for the time being to the Jeypore Samasthanam.” It 
was said that the intention of-the parties was to create an interest 


in the Rani, similar to a widow’s estate not merely in the. taluqs 


but also in the ‘cists’ or income of the taluqs. We think the 
words ‘with the cists etc.’ were used to denote that that every 
kind of interest in the taluqs were granted and not to cut down 
her absolute interest in the income, for she is given full rights of 
enjoyment of the talugs, That this was the intention of the parties 
is clear from thé first clause of the decree in pursuance of which 
the deed-was executed, which is also recited in the deed. It is 
quite clear and it was not disputed that the Rani could have done 
anything she chose with the income, that she could have spent it 
or given it to any one she liked. The grant was really of a life 
estate in the taluqs in compromise of her claim to the absolute 
interest therein. That maintenance was stated to be the motive 
for the grant makes no difference in the quantum of the estate 
granted, Assuming that anything which she left undisposed of 
“would go to the Maharajah, there is nothing in the deed to prevent 
the. Rani from bequeathing the income or the ‘savings or the pro- 
| perties acquired out of the income which was at her absolute 
disposal during her lifetime. It is also doubtful if any restriction 
on her power of alienation would be legally valid; see Swreschandra 
v. Lalit Mohan 1. The finding of the agent on the 4th issue is 
therefore perfectly right. There is however one item, t.e., arrears 
of rent, as to which there is no clear finding as to the amount due 
and payable to the Patta Mahadevi till her death. This must be 
found under the 11th issue. ‘Issues 1 and 6 have been decided in 
- favour of the plaintiff and.there was: no argument. about them. 
Issue 5 is really a part of issue 4 and requires no farther consider- 
ation. Issues 7 and 8 have to be considered in connection with 
issues 2 and 8. If the agent on a review of his judgment on issues 
2 and 3 as directed by us decides them in favour of the plaintiff 
the agent, must consider issue 9 if the plaintiff cannot have posses- 
sion of the properties he is entitled to. He must also consider 
under the 10th issue what sum if any the 1st defendant is entitled 
to for the up-keep of the cattle: With these directions the case 
must go back to the Agent with a direction to him to revise his 
judgment and dispose of the appeal according tolaw. Costs here to 
abide and follow the result. soe o 
A, V. V. ; 








1, (1915) 22 0. L.J. 816. 
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IN THE HIGH COURT OF- JUDICATURE AT MADRAS. 
© PRESENT :—MR. JUSTICE ABDUR RAHIM AND Ms. JUSTION 
BAKEWELL. ` ‘ Bi 


Bodduluru Nagayya anas T Aan (Ist defendant) 
Bachu Chénchuramayya and ` oe Respondents (Plaintiff, 2nd 
others and 3rd Defendants). f 


~ Easements Act, s. ` 17—8Súrplus "water “flowing in defined” chatinel — Right of 
easement in respect of —-Acquisition— Presumption af grant of right to surplus water 
—Circumstances.justifying—English Law and Indian Law—Comparison ‘of. . ;, 


o:A person can ucquire a right of easement with- respect to water, which is dis- 


‘ charged over the surplus weir of a tank if he hag been using and enjoying the water , 


for a sufficient length of tima and asa ‘matter of right as laid down: in the Indian 
Fasèments Act. . f nn 
`: Rayappan v. Virabadran 1, followed. _° . E ; . ee 


Where it appeared that the water of-a tank fed by rain wale as well as surface’ 
water from neighbouring lands flowed in a defined channel on to the respondents! 
land through the land of the appellant, who was not ‘the owner of the tank, and ` 
that the respondant 'had been using and ‘enjoying the said’ water for a sufficiant 
length of time. nd asa matter.of right as laid down in the Hasements*Act, -held 
that he must,be deemed to have, acquired a right of easement with raspect to the, 
same notwithstanding the fact that the Water was what might be called surplus 
water. Held further that in the’ ciroumstanoss c of tne case a` giant of the said 
right’ might be presumed. tot : 

- ‘Appeal’ agdinst ‘the decree of the District Court’ of - Nellore: 
dated'the 29th April 1916 in A.S. No. 234 of 1915 -preferred’ 
against the decree of the Additional: ‘District ‘Munsif of -Nellore' 
dated’ 28th July 1915 in O. S. No. 281 -6f 1914 (O: S; No, 538! of" 
1914, District Munsif’s Court: of Kavali). 

. LV. Vénkatarama iyah and T. BR. Vasdyanatia “‘Aiyar 
for Appéllant, “ ; 

K. „Er ishnaswami Aiyangar for ee 

The Court, delivered the following s 


Judgment :—The appellant is the owner of a certain land. 
through which the water of. a tank belonging to another person. 
flows in a defined channel on to the respondents’ land. The case 
of the appellant.is that since the water that is turned into. this ~ 
artificial channel is what overflows -the surplus weir of the tank - 


- in question, therefore no right of easement , can be acquired.. with . 


respect to that water. It. must., be noted that the owner of.the- 
tank hag not raised the question, but objection was raised only by 


* 0. M, A. No, 1 of 1917. as ` 4th August, 1917. - 
1. (1884) I. É. R. TM. 680, -~ -segil 
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the owner of the intermediate land through which - water flows: 


before reaching the respondents’ land. We think there can be 


. no doubt that a person can acquire a right of easement with res-. 


pect to water which is discharged over the surplus weir of a tank 
if he has been using and enjoying the water for a sufficient length 
of time and as a matter of right, as laid down in the Indian 
Easements Act. 


The learned Vakil for the appellant relied very strongly on 
Arkwright v. Gell 1.and Wood vw. Wand 2. These cases enun- 
ciate the principle that if a person in using his own land pumps 
out the drainage watér and throws it ovér another’s land, the 
person on whose land the water is so thrown, cannot acquiré an 
easement by prescription so'as to enable him to say to the person 
from whose land the water is allowed to come by way of drainage 
that he must be prevented from so altering the user of his land 
as’ will stop such drainage water flowing to the lower land. But 
as pointed out.by Lord Abinger in Arkwright v. Gell 1, the water 


in that case was pumped and discharged by the owner of the- 


dominant land for his own convenience and for temporary pur- 
poses, and he also observes that the question would ‘be different 
where the owners of intermediate land tried to intercept the flow 
of water so discharged. Reliance has also been placed on a ruling 
“ of the Privy Council in Ramessur Pershad Narain Singh v. 
Koonj:Behari Pattuk 3, where their - Lordships cited Wood v. 
Waud 2, with approval. The proposition laid down in Ramessur 
Pershad Narain Singh v. Koonj Behari Pattuk 3 is: to the effect 
that the mght to enjoyment of water of an artificial channel 
or tank can be acquired either by grant or by some arrange- 
ment of that nature, but that a grant may be presumed in 
a proper case. In fact in that case their Lordships found that 
there was a grant of the right to enjoyment of water discharged 
from alarge artificial -lake.. - Supposing this cise applied, there 
should be no difficulty in presuming a grant in the present case. 


-S. 17 of the Easeménts Act, however, which is in force in this © 


Presidency implies that a right of easement in connection with 
the use of water of artificial channels or of water derived from an 
artificial tank or pool can be acquired by prescription, and this 
question has ‘been settled so far as'this Presidency is concernéi by 


1, (1889) 5 M. and-W; 208 also 151 E. R: 87. 
2. (1849) 3 Bhxe. 748 718 L. J. (Exch) 305. 
3. (1878) I. L. Ric. 638. 


90 
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the decision in Rayappan v. Virabhadra 1 which we have no 
hesitation in following. The law laid down in that case has not, 
so far as we are aware, been doubted hitherto. The whole gist 
of the learned vakil’s argument is based upon the fact that the 
water that flows on to the respondents’ land is what he called the 
surplus water of the tank. But there is a substantial difference 
between a case of this nature and the one that is dealt with in 
Arkwright y. Gell 2, Here there is a tank-which is fed by rain water 
as well as surface water from neighbouring lands, and the mere. ; 
fact that the owner of the tank does not want more thana certain 
quantity of water and allows the rest to pass through the surplus 
weir, does not suggest that nobody else can acquire a right in 
connection with the water which is allowed to flow therefrom in a 
defined: channel. We may further observe that the system of 
irrigation by means of connected tanks which so largely prevails 
in this country has been in existence from time immemorial and 
this is indisputable proof that the law in this presidency is not as 
suggested by the learned Vakil for appellant. ` i 
We therefore dismiss the appeal with costs. 
A. S. Vi 


} 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — SIR Joun WALLIS, Kt, CHIEF Justice AND 


-MR. JUSTICE OLDFIELD. ne te : 


Kanniammal alias Janakiammal minor Appellant * (Plaintiff) 
by next friend G. Sundara Aiyar, a 
late a minor but now declared major. 

Vide Order, dated 13-4-17 on G. M. 
P. No. 802 of 1917, 
7%, 2 

Sanka Krishnamurthi ‘ss. Respondent (Defendant). 

Specific Relief Act, S. 42—Proviso—Scope of —Suit Jor declaration that a 


mortge ge decree is not binding on puff. and for an injunclion restraining execution 
—Prayer for redemption, if essential. 

A minor plaintiff brought a suit for aedeclaration that a moltgage decree pasg- 
ed against her as representative of her husband was not binding on her on the 
ground that she was sued and the decree obtained against her, as a major, and for 
an injunction restraining the defendant from executing the decree against her in: , 
terest in the mortgaged property. The trial Judge dismissed-the suit, holding: that 

"0. S. A. No. 85 of 1915. | , 26th April, 1917, 

“|. (1884) LL.R.7 M7530, ~ | 2 (1889) 5 M & W 298, 
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the plaintiff was not entitled to the declaration prayed for, as she had omitted to 
sue also for. redemption of the mortgage, that being a consequential relief which 
she was bound to ask for, under the proviso to S. 42 of the Specific Relief Act. 


Held, reversing the’ judgment of the trial judge, that the suit as framed was 
maintaifiable and that the plaintiff was not-bouiid to ask for redemption. 


Per Oldfield, J— The “ further relief ”” contemplated by the proviso to S. 42 
of the Specific Relief-Act means further relief arising from the cause of -action on 
which the plaintiff's suit for declaration is based. ; 

On appeal from the judgment of the onggo Mr, Justice 
Bakewell, dated the 15th day of February 1915 passed in exercise 
of the Ordinary Original Civil Jurisdiction of this court in C. $. 
No. 279 of 1914. SS 

A. Ramachandra Aiyar for saa 

V. V. Srinivasa Aiyangar for Respondent. 

"The Court delivered the following 


: “Judgment :—Wallis, 0. J.:—This ig an appeal from the 
judgment of Mr. Justice Bakewell, dismissing a suit brought by the 
minor plaintiff for a declaration that the mortgage decree passed 
against her father-in-law, brother-in-law, and herself, as represen- 
tatives of her deceased , husband, is nob. binding on her on the 


ground that she was sued and the decree obtained against her as. 


a major. The plaintiff also asks for an injunction restraining the 
deféndant from. executing the decree against her interest’ in the 
mortgaged property. The learned Judge has dismissed the suit on 
the ground that the plaintiff is debarred from’ bringing this 
suit for a declaratory decree by the proviso to S. 42 of the 
Specific’ Relief Act, that “No court shall make any such declaration 
where the plaintiff, being able to seek further relief than a mere 
declaration of title, omits to do so.” . The learned: J udge observes 
that the plaintiff is now entitled to redeem the mortgaged property 
and holds therefore that she is not entitled to the declaration prayed 
for, as’ she has not sued for redemption.. With great respect, we 
are unable to agree with this conclusion. There is on the records 
of the. court a decree binding the interest of the plaintiff and if that 
decree is not: binding upon her, we: think that she is entitled to a 
declaration to that effect and to cancellation of so much of the decree, 


With reference to the language of the proviso to S. 42 of the 
Specific Relief Act that no such suit_is to be brought “where the 
plaintiff, being able to SE further relief than a-mere declaration 
of title, omits fa do so, .” we think that the meaning of the proviso 
is that as things stand at the time when the suit is brought the 
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plaintiff should be entitled to further relief, which she omits to cl aim, 
either because she does not want to pay the stamp duty or for any 
other reason, and that the proviso does not extend to cases where 
the plaintiff is not entitled to the further relief unless she does 
something further which she is not bound to do and which she 
may not be ina position to do, as, in this instance, to find the 


‘mortgage money. She has by the Limitation Act a very long 


* 


time to find the mortgagé money and in our opinion she’ cannot 
be required to do so at once on pain of losing her right to a 
declaration that a decree which is on the record of -the court is not 
binding upon her, and for cancellation of so much of the decree on 
the records of ,the court as purports wrongly to bind her. We 
have not been referred to any authority which deals directly with 
this part of the case and we think it would be an undue exten- 
sion of the proviso to hold that the plaintiff was to be debarred 
from bringing a suit for declaration on the ground that she i is not, 
in a position to find the mortgage money or consequently, to ask 
for redemption. -- -> az me ee 
The appeal must be allowed and the suit remanded. Costs 
will abide. 
Oldfield, J. :— The proviso to S. 42 of the Sperit ‘Relief Act 
is to the effect that no declaration should be made, “ where the 
plaintiff, being able to seek further relief than a mere declaration 
of title, omits to do so”. It seems to me ‘that the further relief ` 
contemplated means further relief arising from, the cause .of 
action. on which. the plaintiffs suit for declaration. is based, 
Here the cause of action was the existence of a decree alleged to. 
have been illegitimately obtained, by which the plaintiff wag- 
required to redeem a mortgage within a specified time. The cause . 
of action for a redemption suit will be independent of the ex‘stence . 
of the decree. It will simply be the fact that the property. has. . 
been mortgaged. | | , ag 
. In these, ‘circumstances: I do i think that thie proviso is Spans ` 


i cable. to the present.case. I agree with as Lord ‘the Chief J ustice.- - 


AVV © 5 
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IN THE HIGH COURT “OF JUDICATURE AT MADRAS, 


‘= PRESENT — MR. J USTICE ‘Sapasiva, AtvaR AND. Mr. Jus- 


4 


TICE SPENCER, 2 


Samandan Karakat Etathil Karnas Appellant # (20th. ‘Defi 

“van Ryrappar Nambiar. . . dant.) 
D. 

Manikot Velluva Veetil Raman eisai (Plaintiff Ist 

_Nambiar (deceased) and others. Defendant and Defendants 

2, 3, 4, 5, 7, 8,6, 9, 10, 

11, 12, 18, 14, 15, 16, 17, 

18,19 and L. R. of the 


deceased 1st Respondent.) -- 


pe NK Panyam lan jah a charge—Mortgage—Decree— 


Interest, „rate of. 


‘A document executed i in Malabar and Styled a ‘‘ panyam ” under which the 


borrewer agrees to pay within one year the principal sum secured by the document 
with interest. creates a simple mortgage and is not a mere deed of charge. 


Ordinarily 2 mortgagee is entitled to interest at the rate specified in “the mort- 
gage instrument till the date fixed in the decree for re-payment of the “mottgage 5 


amount, 
Second appeal against the decree of the court” of: the Suber 
dinate Judge of North Malabar in A. S. No. 418 of 1912 prefer- 


red against the decree of the Court of the District Munsif of 


Taliparamba im O; S. No. 585 of 1910. 

D. Chamier and K. Govinda Marar for Appéllant. 

J.B: Rosario and A. Sivarama Menon for Respondents. 

- The Court delivered the following 

` Judgments :—Sadasiva Aiyar, J—The 20th defendant is 
the appellant in this second appeal, The suit is brought upon a 
panyam deed: of 1883 to recover, by sale of the property mention- 
ed in the deed, the sum of Rs. 400 principal and the ‘interest at 
18 per cent. per annum from the date of the “bond ‘till date of 
repayment.‘ The Lower Appellate Court decided against the 


contentions of the defendants and gave the plaintiff a mortgage - 


decree for sale for.the sum of Rs. 400.and-interest-fhereon at 18 
per cent. per annum till- 5th January 1896 and for intereri 
thereafter at 6 per cent. per annum. 

In second appeal Mr. Chamier, the learned Counsel for the 
appellant, raised several contentions which might be shortly 
formulated thus: (1) Exhibit A is not.a simple mortgage docu- 
ment but only, created a charge and hence the, plaintiff is not 





: aee ee ee = 
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entitled to take advantage of the provisions of Section 2 of the 
néw Limitation Act of 1908 and his claim had become barred 
long before the filing of this suit; (2) The lower Appellate Court 
was wrong in its finding that the debt is binding upon the tarwad 
of the defendants 1 to 19 as, in arriving at this wrong: decision, 
it has misconstrued Exhibit B; (3) The lower Appellate Court’s 
decision that the plaintiff was not the benamidar of Kalliat tarwad 
is erroneous ; (4) the plaint debt has been extinguished and the 
Lower Appellate Court’s finding that it was not so extinguished 
is due to its misconstruction of Exhibit II; and (5) the Lower 
Appellate Court ought not to have allowed any interest after the 


‘expiry of the one year’s period mentioned in Exhibit A for the 


repayment of the debt. 

The last point is not taken in the EEN, of second 
appeal and there is nothing in it. 

As regards the first point, namely, the question of limitation, | 
the document is a panyam deed and the word ‘ panyam °’ when used: 
in documents -executed in Malabar means a mor tgage if the proper- - 
ty.governed by the panyam deed is immoveable property. Further ` 
the provision in Exhibit A that “the sum of Rs. 400 with interest 
will be paid to the mortgagee within one year ” clearly implies a 
personal covenant by the mortgagors to.pay the amount and when 
there is such a personal covenant it has been held by a long course 
of decisions (of which I need only mention those in Balasubra- 
mana Nadar v Sivaguru Asari 1, Ramabrahmam v. Venkata- 
narasu Pantulu 2, Rangappa v. Thammayappa 3 and Venkata- 
rama Aiyar.v. Suppa Nadan £) the document of this character is a 
document of simple mortgage under the Transfer of Property Act. 

[The rest: of His Lordship’s judgment except the last para, is 
not material to this report], 

As regards the memorandum of objections, the Lower Appell- 
ate Court has given no legal reasons for allowing only 6 per cent. 
interest on the principal amount of the mortgage after 1896. The 
plaintiff is entitled to get interest at the original rate of 18 per 
cent. - till the date fixed in the decree for repayment of the mort- l 
gage amount, interest and costs according tothe usual provi- 
sions in a mortgage decree for sale. The memorandum of objec- 
tions must therefore be allowed with costs. Time extended till the 


expiry of four months from this date for redemption, < 
1. (1909) 21 M. L.'7. 862, 2. (191%) 28 M. D. J. 131, 


8. (1914) 26 MDI bis 4. (1914): 1 M. W. N. 501. 


we Slee 
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`. Spencer, J :—I entirely. agree and I have only to add that-as it 
has been argued that the. Subordinate Judge was not justified in 
his findings of fact on the questions of (1) tarwad necessity, (2) 
the. extinguishment of the plaint, debt and (3) the, benami-nature 
of Exhibit. A, it isto be regretted that when reversing the. District 
Munsif’s judgment on these points he did not entirely. meet. the 
reasoning given in the first court’s judgment for the conclusions 
therein arrived at, At the same time the Subordinate Judge does 


give reasons of his own for the conclusions at which he arrives: and‘ 


his findings of fact cannot be upsetin Second Appeal so Jong as 
there is some evidence to support them. 


On the point of law it-has been argued that there ei 


be some transfer of interest in property to constitute a simple 


mortgage and that the suit document creates’ only a charge 
over the property for which the’ limitation period is 12 years., 
I am of opinion that it is too late now to ask us to. hark back: 
to the decision in Rangasami v. :Muthukumarappa 1, -The ` 
decision, in Balasubramania Nadat v. Sivdguru Asari; 2 


Ramabrahmam v. Venkatanarasu Pantulu 8 and Venkatarama 


Aiyar v. Suppa Nadan 4, decided that a formal trahsfer of interest 


was an element of mortgage which need notbe expressed in the 


document: of mortgage. ` In the last two decisions, the case in’ 


Rangasami v. Muthu Kumarappa 1 was vonsidered and. distin- 
guished. Moreover Rangasami v. Muthu: Kumarappa 1 dealt 


with 4 mortgage prior to the Transfer of Property Act. Here the’ 


Panyam deed in suit is one of 1883 subsequent to the Transfer of 


Property Act. I am not prepared t) say that this document which - 


describes itself as a panyam or mortgage created only a charge 
ugon the property. The case in Ramachariar v. Doraisami Pillat .5 


was one in which it was merely stated that the property in: - 


question was made a security for the debt. There are no such 
words in the document now in suit. “I therefore consider that the 


second appeal must fail on all points ang the memo. of objections: 


must be allowed. 





A. V. V. 
1 ên a. eet 
t: (1887) I. L R. 10 M. 509. : . -(1909)_21 M. L.. J. 562.. 
Ei (1912) 28 M, D. J. 181. - > (on) M. wW. N: : 601, 


LH (1918) 29 I, i 60. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND Ma J USTIOR 
OLDFIELD. 


3 


Sri Vidhya Varuthi Theertha dopin aga representa- 


. Swamigal through his authoris- tive of the counter peti- 
ed agent. M. Ragavendra Row tioner) 
V. 
Venkatarama Aiyar ... Respondent (Petitioner). 


Limitation Act, .S 14—Applicability— Execution of decree—Limitation— 
Execution application praying for ir ansfer of decree—Dismiasal because (a) of 
absence of proof that judgment-debtor had no property within jurisdiction of Court 
passing decree and (b) application barred by limitation —Subdsequent application 


_ to same Court for attachment of properties within its jurisdiction—Limitation— ` 
_ Decree-holder if entitled to deduction of-time.of pendency of prior application. 


On 13th September 1909 an application for execution was made to the District 
Munsif’s Court of Tinnevelly (the Court which passed the decree) praying for a 
transfer of the decree from that Court to the, Ambasamudram Munsif’s Court, 
The application was dismissed on two grounds by the District Munsif—firatly 
that it was not shown tbat there was no property of the judgment dabtor within 
the local limita of-the Tinnevelly Court and secondly that the application, was 
barred by limitation and the Munsif’s order was ultimately restored by the High 
Court by an order dated 18th February 1918 On a fresh ‘application’ made on 
14th October 1918 to the Tinnevelly Court for attachment of the properties of the 
judgment debtor within its jurisdiction, keld that the, decree-holder wag not, 
under S. 14 of the limitation Act, entitled to a deduction of the time between the 
filing of the previous application and of the date of the High Court's order there- 
on, in as much as (a) it could not be said that that application was proceeded with 
in a Court without jurisdiction, thatis to say, thatthe said application -was in- 
fructuous because it was proceeded with in a court without jurisdiction or on a 
similar ground within’ the meaning of S. 14 and (b) the relief sought by the 
subsequent application was not tha same relief whioh was sked for in the 
application of 18th September 1909. 


Appeal against the decree dated 31st July 1916 of the: District 
Court of Tinnevelly in A. S. No. 316 of 1915 preferred against 
the order of the court of the District Munsif of Tinnevelly dated 
24th March 1915'in E. P. "No. 775 of 1913 in 0. S. N. t 


„of 1901. 


T. N arasimha Aiyangar for Appellant. 

K. R. Gurusami Aiyar and A. Subbarama Atyar for Res- 
pondent. 

The court delivered the following 

Judgments — Abdur Rahim, J.:—The question for dan in 
this appeal is one of limitation in connection with -a. -petition for. 
execution. The decree holder made an application for execution, 


* ©. M.S. A, No. 143 of 1916. i 19th September, 1917. 
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No, 1571 of 1909 on ‘the 13th Sega a 1909,° the object of the 
application being to get a transfer of the decree-from the Tinnevelly 
court to’ the. Ambasamudram Munsif’s court. The application 


“was distnissed’on tw) gtouirds by the’D'strict’ Munsiffirstly that ` 


it was not shown that there was no property ‘of the: judgment 
debtor within the local limits of the Tinnevelly court and secondly 
that- the application was barred by- limitation. Then on appeal, 
the Subordinate Judge reversed that ‘order: But the High Court 
in second appeal restored the order. of the District Munaif. ` This 


was on the 13th February 1918.. ` The present.. application was- 
put in on the 14th October 1913 and limitation is said to be saved ` 
by deducting the time between: the filing of the application’ on the; 
13th September 1909 and of the date of the High Court’s orders: 


13th February 1913. The District Judge who has held in favour 
of the decree-holder applied Section 14 of the Limitation Act to 
this case. . Bit it seems to us that that section has rio application 
‘because it could not be said that the application was proceeded with 
in a court without jurisdiction, that is to say, that the application: 
was infructuous because it was proceeded with in-a Court . without 
jurisdiction or on a similar ground. The Tinnévelly Court had 
jurisdiction to deal with the application for transfer though it 
could make the order only if certain facts were proved. It could 
not be said therefore that- the decree holder was pursuing his 


remedy through a bona fide mistake i in the wrong court.. Further. 


the relief that. is‘ now sought, that is, attachment -of properties in 
the :Tinnevelly ‘Cout is not the same relief which was’ asked for 
in the application of -the 13th September 1909 because all that 
was asked for in it was, ‘transfer of the dectéé for execution to 
another court. _ S feo 
Then the learned Vakil for the respondent has asked us to 
üphold ‘the order of the Dis. rict J udga on the basis of the ruling 
reported in Nrityamoni Dasiv. Lakhan Chandra Sent: following 
a.ruling-in Lakhan Chunder Sen v. Mathusulen™ Sen 2 There, 
what was apparently- held was, that since the party against whom 
limitation was pleaded was in fact litigating the same qyestion in 
another court, the remedy of the. -party-was suspended during the: 
time,. that that litigation ` occupied. “ This’ apparently ` “Was the 
principle, so far as I understand it, “upon “which that case prdceeded. 
Iam- unable to hold that it applies tothe “present, proceedings: 





1. (1916) I. L. R. 48 0.660." "7 Ta. (1907) I. L. R 350.209, 
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The one.complete answer to'the ‘argument of-the learned’ Vakil 
for, the respondent is that the remedy which is now sought could 
have been asked for if-he had only put forward proper facts- before 
the court even while the application of the 13th September 1909 
was pending litigation. -It was open to him tọ find out the facts 
and make an effective application for attachment of the properties. 
The appeal must be allowed and the execution petition of 14th 
October 1913 is dismissed. with costs here and in the court below. 
Oldfield, J. :—I agree and only wish to add that I cannot read 
the decision in Nrityamant Dasi v. Lakhan Chandra Seni 
as: in any way affecting the scope of S. 14 of the Limitation Act ;. 
and applying S. 14 of the Limitation Act, there is no doubt that 
the appellant must succeed. < | - 
A:S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


» + PRESENT— MR. JUSTICE SPENOER AND MR. JUSTIOR 
„KRISHNAN. `. aia i ; 


'Manickam Pillaive . ... Appellant * (1st Defendant), 
Ratnasami Nadar and others ...’ Respondents(Piff.and Defts. 
E aye S aoan © © 2 to 4.) 


` Trust—Lease by managing trustee of a temple, when binding on the institution 

Unregistered lease for a term of years—Lessee in possession paying monthly rent 

— Presumption of monthly tenancy—Right of new lessee from lessor to-give notice 

to quit to monthly tenant on the land—Transfer of Property Act, Ss. 106 and 109 
—English-and Indian Law. i 

Where in accordance with the usual praotice of a temple, the managing trus- 

tea leases out temple properties taking the muchilika in ,the name of both the 


trustees and the other trustee does not object to the arrangement, the leage is 


binding on the temple. A 
' Where a tenant who originally came into possession of the demiged land under 
an unregistered and therefore, invalid lease for 10 years, continued in possession 
with the consent of the lessor paying rent at a monthly rate, thé presumption ig 
that a monthly tenancy was created’ between the parties by oral sgreement 
accompanied by possession. ; 
Where there was an outstanding monthly tenanoy at the tima of the grant of 
a term lease fur 20 years in favour of the plaintiff, it is competent to the plaintiff 
to give a valid notice to quit to the monthly tenant of the premises and to eject 
the latter on the expiry of the period prescribed by such notice. The provisions of 
the Transfer of Property Act are not inconsistent with the English Law on this 
subjéct. É oe S Wi 
| #S,A,No, 807- of 1917. : 21st September 1917, | 
~ 1.: (1907)-1, L.-R. 880,209, .- a oe 


$ 





7 


“PART xx] Hutt MADRAS. LAW JOURNAL-REPORTS. 685 


9 Second appeal against the-decree of the - District “Court of 


ar in. A. S. No. 142 of. 1916, preferrêd against the decree of 


the court of the District Munsif of ane in ©: S.No. 396 | 


. of 1914. . 2. A. n 


-G. 8. Ramachandra dai m Appelli: 
an Cran -Ananthakrishna Aiyar for Respondents. " ee) 

: The Court delivered the’ following’ `` ae 

- Judgment :—T wo points have been’ “raised before us by the 
appellant in this case: (1) that Exhibit ‘A, the muechilika given by 
the plaintiff is not valid as it was agreed to only by one of the 
trustees of the plaint temple and not ‘by the other : (2) that the 
defendant has a monthly. tenancy apart from the lease,-Exhibit II 
and that it has not been properly terminated ag thë notice to quit 
` given to him was not by his lessors or on their béhalf but by the 
ce himself and in his owi name. 

“On. the first point, we agree with the District: J udge that the 
raubhilike Exhibit A is valid and binding on the temple as it was 
taken in accordance with the usual practice of the temple by the 
managing trustee in the name of both the trustees.” Though the 
ordinary rule. i is that when there are more „trustees than one all 


“ must join in the execution of the trust and that one: trustee can- 


not delegate any of his duties to his co-irustee, yet the delegation 
in the regular course of business,is not improper. Compare 
Ss. 47 and: 48 of the Indian Trusts Act which state the principles, 
though they do not apply to the present case. As it is shown 


` that in thé ordinary course of business, the. leases of the plaint 


temple properties were arranged by the- managing trustee on 
` behalf of both the trustees, the muchilika Exhibit: A executed in 
accordance with that practice, the other trustee not ‘objecting, 
“must be valid. 

On thé second point we are unable to- -agree with the District 
` Judge that: ‘the defendant’s position was, that of a tenant at will 
‘liable’to be ejéctéd’ without notice. His new leasé Exhibit’ II is ‘no 
doubt invalid and therefore it did not alter or affect his previously 
. existing rights, it any, jn the property. It -is shown ‘that the 


` defendant-has been in occupation of the ‘plaint property for some 


"years before suit paying ‘rent to’ the ‘trustees ` at ‘monthly rate, 
“though payment was made for convenience in a lump sum appar- 


` ently., onçe_a. Year. He came in originally under a lease for 


ten years but as the Tease. deed was-not “registered it was of no 


Manickam 
Pillai 
Sg, 


- Rabnasami 
- Hiidar. 
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: Manickam effet in creating b term lease in his favour, S. 107 of- the Trans- 
ay EM) ` « fer of Property Act redguiring: a registered instrument for- the 
Enam .tpurpose, But as he-continied in possession: with the consent-of. the 
-7< ` trustees paying rent aba monthly rate we must presume’ that a. 
“5 monthly tenancy was created, between the parties by -oral agree- 
ment accompanied by possession. . Under S. 106 of the- Transfer 
of Property Act, the presumption is, in the absence of a .contract 
or local usage to the contrary, that the lease is from month to. 
l month, as this lease was not for agricultural or manufacturing 
purposes. “Defendant being thus a tenant from month: to month, 
a proper notice to quit was certain] y required | to terminate his 
l tenancy before he could “be ejected. ‘The notice given. in the 
present case though admitted to be otherwise proper, is argued to 
be invalid as it was not given by the Jessors or on their behalf. - 
The notice here was given by the plaintiff in his own name. No 
Indian authorities have however been cited to us on the point: 
‘The English Jaw as pointed out by the Respondent’s. vakil is. 
that. the person legally entitled to the immediate reversion, of, 
and i in the demised prémises is the proper person ‘to give the 
notice to’ quit. ` See Foa on Landlord and Tenant, 4th Edition, 
page 163 and Woodfall on Landlord and Tenant, 19th Edition, 
page 408. Where the landlord had’ given a 14 years’ lease of his 
premises ‘in ‘the possession of a yearly’ tenant, to a new lessee, it 
was held that the new lessee was the proper person to give the 
“notice to quit and the notice given on the Jandlord’s ‘behalf 
| was ‘held to be ‘bad in Jaw. See Wordsley Brewery and Co. 
‘v. Halford 1. We must adopt . this rule unless the Indian ` 
'Law under the. Transfer of Property Acb is clearly _ different. 
Although the ‘matter is not free from difficulty we are in- 
clined to think that .the provisions ‘of that -Act are not in- 
consistent with the English rule. It is true that S. 106. of that 
“Act contemplates that the notice is to be given by the lessor or 
by an authorised agent on his behalf. That no doubt is the 
primary rule, But S. 109 enacts that the transferee of any part 
of a lessor’s interest in the property 1 is entitled to all the rights of 
the lessor as to the property or part transferred. The words 
“ transferee of any ‘part of his (the lessor’ 8) interest ” therein (3. e. 
in the property) are wide enough to include a term lessee like the 
plamtift with a lease: for 20 years. No doubt f3 B. 105 in defining 


—— 
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‘a lease ‘does not use the words “ interest in property ” as in §. 58 
` in defining a mortgage. Neverthéless a “right to enjoy the 
property ” which are: the words used in S. 105: is an interest 
in the property. In English Law it is treated as an assign- 
ment’ of the-reversion when the property is already in'a lessee’s 
possession. It was also argued that the rights: referred to in 
S. 109 are the rights mentioned in S. 108 and no more. But the 
words used are “all the rights ” and the expression is very com- 
prehensive. There does not seem to be any reason why the words 
should be held not to include the right to recover possession by 
terminating the tenancy of a previous lessee by. giving the neces- 
_ sary notice to quit. That is one of the rights of the lessor “‘ as to 
` the property” transferred. Prima facie a person entitled to pos- 
session should have the right to reduce the property into posses- 
sion. To hold in favour of the appellant’s argument will lead to 
the: anomaly of having to hold that a transferee of the property 
leased could not give notice and terminate the lease though under 
S. 109 he becomes entitled to be paid the rent dud from the date 
of his transfer by the lessee. The right of attornment necessarily 
carries the right to eject with it, if the oe is ae to be 
ejected. 


We must therefore hold, in agreement with the District 
Judge, that the notice to quit given by the plaintiff was a proper 
- notice. 


s 


The Second Appeal fails and must be dismissed with costs. - 
A. V. V. 


—— wee 


PRIVY COUNCIL. 


PRESENT :-—Lorp DUNEDIN, Lorp SHAW, LORD Suen 
SIR JoHN EDGE AND Mr, AMEER AUL ‘ 
[On Appeal from the High Court of J udicature at Fort 
. William in Bengal. ] ‘ 
Rajkumar Thakur Girdhari Singh ... Plaintiff * Anala i 
v. , l 
Megh Lal Pandey and Others: ... Defendants-Respondents. 


Land Law in Bengal— —Zemingar — Mokuraridar—Permanent Tenure—Mine- 
> rals—Rights to Minerals—Mokur ari aa fect of Dotan basi all rights 
(mai huk hakk). ~ : 
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When a grant or leaso is made by a Zemindar of a tenure at a fixed rent, 
although the tenure may be permanent, heritable, and transferable, minerals will 
not be held to be included in the absence of express evidence to that effect . 


General expressions in such a Pottah (e. g., ‘with all rights”, “with all right, 
title, and interest”) do not increase the actual corpus of the subject affected by the 
Pott#h. They only give expressly what might otherwise quite well be implied 
viz, that the corpus being once, ascertained, thare will be carried with it all rights 
appurtenant thereto. : ` 

“The essential characteristic of a lase.is that the subject is one which is oocu- 


„pied and enjoyed and the corpus of which does not in the nature of things and by 


reason of the user disappear. To permit of the idea of partial gongumpjon of tha 
stibjéct leased, minerals must be expressly denominated. 

Where the proprietor of a zemindari executed a permanent heritable and 
transferable mokurari pottah at a fixed rent of a small portion of a village within 
its ambit ‘‘with all rights (mai huk hakuk)—appertaining to my zemindari'’, Held 
that the mineral rights were‘not included in the pottah, which gave the mokura- 
ridar only surface rights; and that in the’absence of an express grant the mineral 


: rights remained in the zemindar. 


Megh Lal Pandey v. Rajkumar Thakur 1 reyersed. 
_ Kumar Hari Narayan Singh Deo Bahadur v. Sriram Chakravarti 2, Durga 
Prasad Singh v. Braja Nath Bose 3 and Sashi Bhushan Misra v. Jyoti Prasad 


` Singh Deo 4 followed. 


“Appeal from a judgment (reported in 34 Cal.358) and decree 
of the High Court at Calcutta, dated December 19, 1906, revers- 
ing a judgment and decree of the Court. of the Subordinate Judge 
of Manbhum, dated June 19, 1905. 


The question for determination was whether the respondents 
had acquired as against the appellant zamindar, rights to minerals 
under their mokurari pottah, dated the 27th Assar 1272 (10th July 
1865). The Subordinate Judge held that the minerals did not pass 
under the pottah, but the High Court reversed that decision and 
held that such rights passed to the mokuraridar. The pottah was 
as follows :— © 

“ I settle in mokurari the whole of the mouzah Baramashya,, 
with all rights as per boundaries given below, appertaining to 
my zamindary, the third kismat, pergunnah Nawagarh, which is 
in my possession, together with bil, jhil, orchards, tanks, culti- 
vated lands, with dangas bhita (homestead) and jhari - (jungle) 
standing on the same, with the exception of the rakh (preserved) 
jungle lying to the south of the road of Jugia Bhita, and extend- 


_ Jng.up to the Coruru Dobajore, which I keep in my Khas posses- 
. sion, at an annual jumma of Rs. 59 and 2 seers of ghee and one 


goat and by accepting Rs. 59, as the bonus proportionate to the 


1.. (1906: I. L..R. 34 Cal 856. . 2. (1910) L. R. 87 I. A. 186. 
8. (1911) L. R. 89 I. A. 188; <  ʻ 4, (1916) L. R. 44 I. A. 46. 
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fixed rent of Rs. 59. You shall enjoy and hald possession of the 
aforesaid. village with your-sons and grandsons at your full bliss 
on payment of the said amount of rent to me every year according 


to the’ following instalments. “If you ‘do not pay the rent 
according to the instalments every year,” the mokurari will be ` 


cancelled at the end of the year. You shall not get,abatement of 
rent on the plea of inundation,- drought and: the land remaining 
waste. You shall be entitled’ to the extra collections which will 


be realized in the village and you shall take the prices of the trees 


of the same by cutting and selling them to which.I shall not have 
any right,. There will never be any increase in this rent. If Lor 
my heirs raise any objection, the same will be disallowed. To this 
effect’ I execute this mokurari pottah on receiving ‘Rs. 59 in cash.” 

‘De Gruyther, K. ©. and Dunne, for the- Appellant :-A 
Mokurari pottah is not tantamount to a conveyance in fee simple : 
Abhiram Goswami v. Shyama Charan Nandi 1, which reversed the 
decision in Shyam Charan Nandi v. Abhiram Gosami 2, reliedon 
by the High Court. The zemindar is the owner in fee anid the effect 
of the recent decisions of the Board is that the title to the minerals 
is in the zamindar and not in the mokuraridar unless it is express- 
ly shown that the zemindar has parted with it. Kumar Hari 
Narayan Singh Deo Bahadur v. Sriram Chakravarti 8, Durga 
Prasad Singh v. Broja Nath Bose + and Sashi Bhuhan Misra v. 
Jyoti Prashad Singh Deo 5. 

The High Court has also relied upon Sriram Chakar varti v. 
Hari Narain Singh Deo 6, but that case was. reversed’ by this 
Board by the decision in Kumar Hari Narayan Singh 
Deo Bahadur v. Sriram Chakravarti 3. The expression “mai 


huk hakuk”, meaning “ with all rights”, includes as the Subor- | 


dinate Judge has held, all surface rights. The English ‘Law of 
Conveyancing i is not applicable in this case. 

Sir Erle Richards, K. C. and Sir W. Garth for the Res- 
pondents :—There is a grant here which according to English, law 
gives the Mokuraridar the minerals. The words of the grant 
pass the minerals. The cases cited by the other side can be dis- 
tinguished. There was no grant in evidence in any of those cases, 
The Board there simply decided that they could not be asked to 


1. (1909) LR. 36 I. A. 146: 19M L. 4...680. 2. (1906) I. I. R. 33 C. 611. 
8. (1910) L. R. 37 I. A. 136=87 C. 72320 M L = 569: 
4. eae L. R, 89 1. ks 188—98 M. L. J. 26. -` _ (1918) L. R. i4 I. A. 200, 

.- “G6. (1905) T. D: R. T Bh; 
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say that the minerals passed to ‘the mokuraridars in the abserice | 
of any evidence of a grant. -But here there is a grant which gives- 
all rights, and the: right to the ‘minerals is included in them. 
There being-no grant in evidence in those cases it was not neces- - 
sary to decide there whether, when there is a grant ` in evidence, 
the ternis of the grant must expressly give the rights to 'minérals. ` 
General words in the grant may include rights to minerals. The 
object of the grant:was to pass all rights. The mokiraridars has 
the power to cut'and sell trees. ‘An ordinary lessee would not 
have such power. The grantee here intended to pass all his rights 
including the rights to minerals.. ` 
No reply was called upon: © © AIR NAS 
The judgment oftheir Lordships Was delivered (J uly 19, ` 


It is admitted that the possession was of a permanent and 


` heritable character, subject to the payment of rent, failing which 


latter the mokarari “ wil be cancelled at the-end of the year.” 
. . | A 
There is also a clause as to trees in these terms :— ; 
.. “You shall be entitled to the extra collections which will be realised in the 
village. and you shall take the Prices of the trees of the sama b 
selling them, to which I shall not have any right.” - 
In 1903, minerals having been discovered below the surface | 
of the land: which was the subject of the mokarari Pottah, the 


y outting and 


- respondents began to work them, claiming that they had a right ' 


to do so in respect that the minerals were within the subjects of 
their mokarart lease, This claim was resisted by the appellant, - 
who brought the present suit for injunction and damages. The. 
appellant is the zamindar. : i ete 

: On -the .one hand, it is ‘admitied’ that minerals were ‘not 
expressly included: within the terms of the Pottah. . ‘On ‘the other, 
that the terms were general,’ as above quoted, and that there was 
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no exclusion of these minerals. The Subordinate Judge held that 
the mokarari-lease did not “pass the underground and mineral 
rights. The learned Judges of: the High Court-of Calcutta, on 
the: 19th December, 1906, held that it did. - They. accordingly 


set‘ aside the decree and judgment of the Lower Court and dismiss- . 


ed the suit, ' om ett : -- 

In their Lordships’ opinion, :the judgment and decree of the 
High Court are .erroneous, and those of the- Subordinate Judge 
fall to be restored. .It is unnecessary to enter into-the general 
question: óf law, as, in their Lordships’ opinion, that has been 
conclusively and recently settled by this Board.. It is unavailing 
to urge that the right granted by the mokarart Pottah to the 
lessee is of a permanent, heritable, and transferable character, as 
even although this be the case it does not advance the question of 
whether the lease itself embraced within its scope the mineral 
rights, On the contrary, unless there be by the terms of the 
lease an’ express or plainly implied grant of those rights, they 
remain reserved to the zamindar and part of the zamindari. 

Their Lordships refer to the judgment of the Board 
in Kumar Hari Narayan Singh Deo Bahadur and another 
v. Sriram Chakravartht and others 1. In the case as reported in 
L L. R. 33 Cal., p. 54, a clear finding had been made which may 
be cited from the judgment of Pargiter, J.:— | ; ; 

"í There is no basis for holding that the underground rights have not, passed 
as part of the tenure. To hold otherwise would be, to hold thata tenant in 
perpetuity can never work mines , because they do not belong to his tenure ; and 

. that the landlord can never york them, because he has no reversion and no right 
to enter on the land for that purpose..-.. In my opinion, the underground rights, 
belong to permanent tenures.” N 

This judgment was reversed by this Board, and it was held 
that the zemindar “must be presumed. to be the owner, of the 
underground rights thereto [that is, appertaining to. the. zamin- 
dari], -in the absence of evidence that he ever parted _ with 

them.” . Their Lordships. think it right to. refer this case 
because, in the judgment of the High Court; the Calcutta, decision 
is referred to as if still law, this-not being the case... ~ | 

Hari Narayan Singh's case was -followed by that of Durga 
Prasad Singh v. Braja Nath Bose 2, This hud reference to. a 
claim for minerals underlying two mouzahs.of a zamindari, The 
zamindar claimed them and the defendant -also.did so, he being in 


1 (1910) 3T L, A. 186287 C 728=20 M. L. J 866. 
a, (1912) 89 I., A. 188=89 0. 696. 
92. i 
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possession under a digwari tenure. This tenure is hereditary and 
inalienable, subject to the digwar’s liability to be dismissed by the 
Government for misconduct. The judgment of the Board was 
pronounced by Lord Macnaghten to the effect “ that it must be 


‘presumed that the mineral rights remain in the zamindar in the 


absence of proof that he had parted with them.” 


Finally, in Sashi Bhushan Misra v. Jyoti Prashad Singh 
Deo 1, and after a review of the decisions, it was held that the 
grant by a zamindar of a tenure at a fixed rent does not carry a 
right to the minerals. In the language of Lord Buckmaster :— 

“ These decisions, therefore, have laid down a principle which applies to and 
concludes the present dispute. They establish that when a grant is made by a 
zamindar of a tenure at a fixed rent, although tha tenure may be permanent, 
heritable, and transferable, minerals will not ke held to have formed part of the 
Grant in absence of express evidence to that effect.” 

On the general question, accordingly, one need not proceed 
further to consider the suggestion that the lessee in a mokarart 
Potiah. has right to the minerals by reason of the nature of such 
a grant. Such a suggestion stands negatived upon authority. 


There are two points, however, which remain as applicable 
to the present case, It is said that minerals must be included 
because of the use of the expression mai hak hakuk in this Potiah. 
On the assumption that the expression means “ with all rights” 
or may be properly amplified as “with all right, title, and interest,” 
such expressions, in their Lordships’ opinion, do not increase the 
actual corpus of the subject affected by the Pottah. They only 
give expressly what might otherwise quite well be implied, namely, 
that that corpus being once ascertained, there will be carried with 
it all rights appurtenant thereto, including not only possession of 
the subject itself, but it may be of rights of passage, water or the 
like, which enure to the subject of the Pottah and may even be 
derivable from outside properties’: It must be borne in. mind also 
that the essential characteristic of a lease is that the subject is one 
which. is occupied and enjoyed and the corpus of which does not 
in the nature of things and by reason of the user. disappear. In 
order to cause the latter specially to arise, minerals) must be 
expressly denominated, so as thus to permit of the idea of partial 
consumption of the subject leased. Their Lordships accordingly 
are of opinion that the words founded on do not add to the true, 











——-_ 


1. (1917) 44 Ind. App. 46=32 M. Ti, J. 245, 
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scope of the grant nor cause mineral rights to be included with- .. 


in it. 

A second point mentioned as a specialty in the present case is 
the reference in the Pottah to the trees. The lessee is given power 
to cut and, if he cares, to sell these; and the zemindar renounces any 
right in them and their proceeds. Had the mokarart Potiah, how- 
ever, been a document which by its nature gave as in property 
the . entirety of the land both on and below the surface, such a 
provision with regard to the trees would be entire surplusage. The 
point is not of great importance, but it negatives the idea that the 
mokarart Poitah can be so comprehensively viewed. Such a lease 
is a lease of the surface only. This is the general case to which 
ia the present case there is alone superadded a right to the trees. 

The minerals are not included. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed with costs here and below and the decree 
of the Subordinate Judge restored. ŘS 

Solicitors for Appellant: T. L. Wilson 6 Co. 

Solicitors for Respondent: T.C. Sommerhays é Son. 

À. P. P. i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 
PRESENT :—SIR Jons WADLTIS, CHIEF JUSTICE, MR, JUSTICE 
AynING AND MR. JUSTICE KUMARASWAMI SASTRI, 


1 


Palakkunnath Illath Govindan Nambudri . .-. Plaintiff* 
v. : - 
Ottathayil Moideen id wae Defendant. 
Stamp Act—lease—Cownter-part of—Mortgage — Marupat — How must’ be 
stamped. 


A marupat is a counter-patt of & lease or a deed executed by a tenant promise 
ing certzin rent and must be stamped both as a counter-part and as a mortgage. 


Case stated under S. 60, Act IL of 1899 by the District 
Fudge of North Malabar in O. S. No. 675 of 1915, on the ` file of 
the Court of the District Munsif of Taliparam ba. 

The District Munsif made the following reference. 

The above suit was filed by a landlord; against a tenant for 
recovery of arrears of rent due under a marupat. The plaintiff also 
prayed for sale of the improvements which the tenant had effected in 
the property in default of payment of the arrears. This prayer was 

* Ref. Oase. No. T of 1916. 10th October, 1917. 
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based upon an express-clausé in the marupat which when rendered into 
English reads :—“ I have agreed that all the improvements in the 
paramba belonging to me shall always be liable for the arrears of rent 
and other dues mentioned above as ari encumbrance.” This provision 
seems to come under the definition of the expression “ mortgage deed” 
given in the Stamp Act. I therefore levied the stamp duty payable on 


‘the document as ‘if it were a “mortgage deed” and alsopenalty and for- 


warded -the document and certificate under Sec. 35 of Act I of 1879 to 
the Sub-Collector: He has returned the papers being of opinion that 
the document is not chargeable with any stamp duty by reason of the : 
above provision. He has based his opinion on Board’s proceedings, 


‘No. 2389 of 19th August 1885, and a decision in Hressa Menon v. Shamu 


Patter } upon which the above Board’s Proecedings seem to have 
been based. If seems to me to be doubtful whether the above decision, 
laying down that a laudlord’s right to set off the value of improvements 


` against the arrears of rent due to him at the time when he seeks to 


eject the tenant prevails against any alienation made by the tenant of 
his right to the improvements, is relevant on the question as to 
whether, when there is a special clause in a marupat exécuted ‘by the 
tenant creating a charge over his improvements in favour of the land- 
lord for arrears of rent, the document does not become chargeable with 
stamp duty inasmuch as in the latter case the landlord becomes entitl- 
ed to bring a suit for sale of improvements to recover the arrears of 
rent at any time, without at the same time asking for ejectment of the 
tenant, and the right to set off laid down in the above decision would 
seem to arise only when the landlord seeks to eject the tenant, and not 
otherwise. In other words a landlord in Malabar would not, it seems 
to me, be entitled to bring the improvements of lease-hold ‘interest of 
thé tenant to sale for recovery of arrears of rent in the absence of a 
clause in any document executed by the tenant expressly creating 
acharge over them for the arrears of rent. When there is such a 
clause in the document, he is entitled to ask for sale, and, if so, I 
submit he should be made to pay stamp duty on the document as òn 
an ordinary “ mortgage deed.” | . 

. I have made the reference as the point is of some general impor- 
tance documents like the onein question coming into courts very 
often. - 

The marupat in question was as follows :— 

Marupat executed on the 5th Chingam 1075 (20th August 1900) 
by Ottathyil Moidin to Palakunnath Illath Sreedharan Embrandiri. 
Agreeing to pay an annual purappad pattam of 214, T have taken charge 
for Kuzhikkanan and occupancy for, twelve years from ‘this 
date under this marupat also, of the paramba known as Alimon 

1. (1867) I, L'R. 21 M. 188, i 
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Kizhakkeparamaba alias Mottammal paramba, which belongs in 
Jenman to your -illam and which belongs tome on Kuzhikkanam 
assignment right possessed by Adukkadath Veeran having been 
obtained by me undera doctumens got registered by me this day, 
and which is described hereunder, in order that sufficient Kuzhukkur 
ambharavams (fruit trees) may be. effected therein in additiqn 
to those already cxisting, and in order that I may dwell in the 
house which belongs to me, for protecting the ambharavams 
(trees etc.,) therein ; and therefore I shall pay to you thé pattam 
purappad that may be fixed on inspection at the expiry of 6 years from 
this date in the case of the ambhravams (fruit trees) that are now 
existing (?) and from the date they begin to bear fruits in the case of 
the ambhravams (fruit trees).that may be effected hereafter and I 
shall take receipt therefor. And at the expiry of the period of 12 years, 
I shall receive, when offered, the Kuzhikkur chamayam value in 
accordance with the local custom for all she kuzhikkur .chamayams 
(fruit trees &¢.,) belonging to me previously and for those that I may 
effect hereafter, and as for the house and well, a value of Rs. 15 for 
the house, and in the case of the well, the, expeuses as,. estimated on 
inspection, -and shall surrender the properties to you. But the 


pattam purappad fixed on inspection as agreed, is kept-in arrears with- 


out being paid up every year. I consent to the amounts that may be 
in arrears, being realised together with interest thereon at the usual 
rate till the date of realisation, and to the properties being recovered 
possession of from me within the prescribed period after paying to me 
the Kuzhikkur value. The purappad along with (?) the pattam 
purappad that may be fixed on inspection would not exceed Rs..20, 
I further agree to the amount that may .be in arrears on accouns of the 
purappad etc., mentioned above, being always charges as iKudikadan 
(encumbrance) on the entire Kuzhikkur chamayans belonging to me in 
the said paramba. There are no encumbrances (Kudikadans) whatever 
. on these ‘till now. . 

The Court delivered the following 

Judgment :—A marupat is a counter-part of a lease ora 
deed executed by a tenant promising certain rent: Moore’s 

‘alabar Law. _ 

We think it must be stamped both as a counter-part and as 

a mortgage. 


A.S. V. 


F. B. 


Govindan 
Nambudri 
v. 
Ottathayil 
Moideen. 


Raja- 
gopalachar 
v 


Sundaram 
Chetty, 


` The Ohiet 
Justice, 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
PRESENT:—SiR JOHN WALLIS, CHIEF JUSTICE AND MR, 
JUSTICE OLDFIELD. 


Rajagopalachar tse Appellant * (Plaintiff) 
5 À 


' Sundaram Chetty and others ... | Respondents (Defendants 


Nos. 8 and 1 to 3). 


Benoni Fraudulent transfer—Fraud not effectsd—Right of real owner to 
recover— Maxim “‘allegans turpitudinem inem non est audiendus"—Scope and 
applicability—Morigage—Suit for sale by real morigagee—Deed of mortgage taken 
in nme of plaintiff's natural mother benami for plaintiff for fraudulent purpose 
—A mission by. plaintiff of fraudulent purpose—Right of plaintiff to reeover— 
Frar à net effected —Ef fect. 


Where in a suit for sale on a mortgage, tho deed of mortgage itself standing 
in the name of plaintifi’s natural mother, it was either admitted by plaintiff him- 
self or found hy the Courts below that the principal amount of tha mortgage came 
out of the estate of one Appanna and that as there were disputes then going on 
as to whether plaintiff or ona R was the validjy adopted son of Appanna, 
S, Appanna’s widow, caused the deed to be executed in tho name ot plaintif’ s 
natural mother benami for plaintiff with the fraudulent intention of depriving R 
of his rights to the property in the event of his succeeding in establishing the 
validity of his adoption,. but that, inasmuch as R subsequently renounced his 
claim to be the adopted son and to the amount of the mortgege deed, no fraud 
had in fact been effected, held that plaintiff was entitled to suéceed. i ah 

` Per The Chief Justice :—It is well settled that, if a plaintiff cannot maintain 
his cause of action without showing that, as part of such cause of action, he has 
been guilty of illegality, the Courts will not assist him in his illegality. | 

But even though plaintiff as part of his cause of action has to prove that the 
deed was taken benami in the name of another fora fraudulent purpose yet 
if no fraud has in‘faot been effected, he is entitled to succeed. 

Per Oldfield, J.:—Neither the averment nor proof that the dead was taken 


: benami for a fraudulent purpose was necessary for the establishment of plaintiff's 


claim and his own admission regarding it was immaterial. The casa was therefore 
not one to, which the maxim allegans turpitudinem suam non estaudiendus had 
any application. 

Second appeal against the decree of the District Court of 
Trichinopoly in A, S. No. 124 of 1915 preferred against.the decree 
of the Court of the District Munsif of Namakkal in O. S. No. 599 
of 1910. 

L, 4. Govincaraghava Aiyar and L. S. Veeraraghava 


- Ayas for -ippsilant, 


Hon. 1, Rangachariar and T, M. Krishnaswami Aiyar for 
Respon lenis, 

The Couri delivered the following 

Judgmonts :— The Chief Justice :—The plaintiZ first sued as- 
„heir of his natural mother Namammal the nominal mortgagee 
under Exhibit A, the document sued on, The Subordinate Judge 
in appeal found that he was not entitled to sue as her heir and gave 
leave to amend the plaint. The plaintiff in his amended plant alleged - 


that the document was taken in the name of his mother for his 
*§. A. No. 2058 of 1915. 24th August, 1917. 
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` benefit by one Srirangammal,-widow of Appanna Iyengar as there 
were then disputes going on as to whether the plaintiff had been 
lawfully adopted by Appanna Iyengar and it was desired to benefit 
him in any event. Both the District Munsif and the District 
Judge have found that the mortgage money was advanced! by Sri- 
rangamma], Appanna Iyengar’s widow, out of the sale proceeds of 
properties which had formed part of his estate and had been sold 
by her under Exhibit C as guardian of the plaintiff and on the 
footing that he was the adopted son of Appanna Iyengar. They 
have also found that this was done to defraud Rangasami Iyengar 
who was also claiming to have been adopted in the event of 
the disputes ending in his favour and the District Judge 
applying apparently the maxim allegans turpitudinem suam 
non est audiendus has dismissed the suit. The plaintff’s cause 
of action in the amended claim is ‘that the mortgage was 
taken benami in his name for this fraudulent purpose, and it 
appears to be well settled, as laid down by A. G..Smith, L. J., in 
Scott v. Brown, Doering Macnab and Co. 1 that, if a plaintiff 
cannot maintain his cause of action without showing that, 
as part of such cause of action, he has been guilty of illega- 
lity, the courts will not assist him in his illegality. See 
also Taylor v. Chester 2, Gordon v. Chief Commissioner of 
Metropolitan Police 3. In Ferret v. Hill 4 a plaintiff who had 
taken premises for. the purpose of using them for prostitution 
and had been ejected by the landlord for so using them was 
allowed to recover possession from the Jandlord, but this has 
been explained in Gordon v, Chief Commissioner of Metropolitan 
Police 3 on the ground that the plaintiff was entitled to possession 


under his lease and that the purpose for which he acquired the - 


premises was not a matter which he had to prove to establish his 
cause of action. 

In the present case the plaintiff as part of his cause of action 
has to prove that the mortgage taken in the naine of Namammal 
was benami for him, and the finding is that it was so taken with 
a fraudulent intention. It is However well settled that this is 

not, a bar toasuit unless a fraud has been in fact effected 
Petherperumal Chetty v. Muniandt Servai 5. The mortgage 
money in the present case was the proceeds of certain properties 
sold by the widow of Appanna Iyengar under Exhibit C and 


1. (1892) 2 Q. B. 724. 2. (1869) L. R 49. B. 809 at p. 816, 
3. (1910) 2 K. B. 1080. 4. (1859) 15 €. B, 207 
5. (1908) 18 M. L, J. 277==85 I. A, 98, 
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Thé Chief 
Justice: 
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Sundaram 
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The Chief . 


Justice: 


_ Oldfield, J. 
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Rangasami Iyengar having by Exhibit D renounced his claim to 
be the adopted son and to the properties comprised in Exhibit C, 
it follows in my opinion that no fraud has been effected inthis 
case and the plaintiff is entitled to succeed. I would reverse the 


‘decision of the lower appellate court and ‘restore tiae of the ad 


trict Munsif with costs throughout. 

Oldfield, J.:—With all respect I am not at present sexe that 
the present case is“ one of those; in which the plaintiff cannot 
mainfain ‘his cause of action without showing, as’ part of it that 
he’ ora përson, under whom he claims, has been guilty of illegality. 
No doubt in his plaint, as amended, he said 'that' “ the. amount of 
the suit land was given from the estate of his adoptive father 
by: his. adoptive mother for his:benefit and the document was 
obtained.. in the name of his natural mother benami having in 
view the litigation that was going on then regarding his adoption ; 
and this was an admission of a wrongful conversion, which no 
attempt has been made to defend. But it has not. so .far been 
shown that this averment or proof of it was necessary for the 
establishment of plaintiff’s case; or that more was required’ than 
proof that his natural mother, the ostensible mortgagée, had the 
funds and. invested them, whatever their origin, for plaintiff's 
benefit in a. manner which was innocent in itself, in the suit 
mortgage,. If such proof could be given without reference tò that 
origin, it and plaintiff’s admission regarding it would be immate- 
rial. The distinction involved is justified by reference to 
Tassell v, Cooper 1, Farmer.v. Russel 2 and Gordon v. The Chief 
Commissioner ‘of Metropolitan Police 3, the plaintiff in the two 
last mentioned cases having actually alleged and given evidence of 
a tainted origin for the money claimed, This aspect of thé case 
was not present to the minds of the lower courts; and, if these 
were the only facts, I should hold that a remand in order to its 
consideration would be necessary. 


There is however Exhibit B, which, I agree with my Lord, 
covers the land, from the sale of which the money lent under the 
suit mortgage was derived, and the money itself,-and whether the 
result of that document is to negative the carrying out of any 
fraud on its executant or, as I should with all due deference 
prefer to hold, to vest in plaintiff the ownership of the land or.the 


“ money which now represents it, the result is the same, that 


plaintiff is entitled to sue. I concur in the decision proposed. 
A. S. Ve- 


1. (1850) 9. ©. B. 509. 2, (1798) 1 Bos. &. P. 296. 
8. (1910) 2-K. B. 1080, , 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 

[FULL BENCH.] l 

PRESENT :—SIR Joun Watts, CHIEF JUSTICE, MR. JUSTIOE 
AYLING AND Mx. JUSTICE KUMARASWAMI SASTRI 


Doraisami Aiyar and others ... Appellants * (Piast: 

` Ý 2. t P 

T.. Subramania Aiyar and others ... oroa (Dofoidants): 
Civil Procedure Code (V of 1908) S. 11 Explanation V, and O. 20, R. 1g—Suit' 


i 


F B. 


for possession and mesne profits—Decree silent regarding claim for future mesne Tans 

profits— Fresh suit for such profits, not barred. m Doräisami 
Where after a suit for possassion of lands and mesne profits past and.future,, , Aiyar 

had been brought and decided and a decree had been obtained for possession and- EEN 

past mesne profits without the olaim to future mesne profits being decided, a Aiyar. 

second suit was brought to recover mesne profits from the institution of the first 

suit till delivery of possession. ` 


Held, by Wallis, C. J. and Kumaraswami Sastri, J. . (Ayling, J. dissenting) 
that the second -suit was maintainable. “Ramaswa mi ‘Ait yar v. Sri Rangaraja g oe 
Aiyangar 1 dissented fromy tar 


Second Appealyagainst the doss of the oat of the Tem- 
porary Subordinate Judge of Tanjore in Appeal Suit No, 680 of 
1914, preferred against the decree of thé court of the District 
Munsif of Tiruvadi in Original Suit No. 20 of 1914. 

This Second Appeal came on for hearing in the first instance 
on 4th May 1917 before their Sadasiva Aiyar and Spencer, JJ: 
when théy made the following s 


ORDER OF REFERENCE TO A FULL; BENCH :— 


This is a suit for mesne profits. ‘The plaintiffs brought a 
previous suit (O. S. No. 288 of 1909) for partition of family _pro- 
perty including a prayer for mesne profits. 


e 


They obtained a decree directing a division to be made into 
five equal shares and awarding Rs. 108 for past mesne ` profits, 
The judgment was silent on the subject of future mesne profits. 


In the present suit the District Munsif gave the plaintiffs a 
decree for the recovery of Rs. 254-8-0 mesne profits accruing after 
the institution of O. S. No. 288 of 1909, but on appeal, the 
Subordinate Judge dismissed the suit with the remark that 
although his decision might seem hard, he was bound by the ruling 
in Ramaswami Aiyar v. Sri Rangaraja Aiyangar 1, to hold that 
no separate suit could be brought for mesne profits claimed ima 





* S1 ANo. 100 of. 1916.7 7 a 26th Ootober 1917. -` 
i aj 1. (1914) AL. W. 8. eB 


93 Yor 4 ae Vag Ber ee SEL -~ gi SKA 


F. B. 
Doraisami 
Aiyar 
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tubramania 
Aiyar. 
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previous suit as the matter was res i by reason of the former 
decision. 

_; Under the Code of 1882 it was sal settled by a Full Bench 
decision of this Court, ‘Kuppusamy Aiyar v. Venkataramier, 1. 
that such | a, suit, would lie. The same principle was upheld in 
Calcutta in Mon Mohun Sirkar v. The Secretary of State for 
India im. Council, (see the observations of Ameer Ali, J. at 
pages 970 and 971 on the discretionary form of S. 211 of the 
Code of Civil Procedure, 1882). {t was also decided by another 
Full Bench that claims for possession and claims for mesne profits 


. form separate causes of action under the old Code and under the 


new Code (vide Ponnammal v. Ramamirtha Atyar 8), 
: The learned Judges who decided Ramaswami Aiyar v. Srv 


Rangers Aiyangar 4 base their opinion on the change of language. 


in the Code of 1908. They say that in this Code, S.. 211 of the 
Code ‘of 1882 disappears altogether, and, as. Order 20, Rule 12 now 
reads, it is made equally a matter of discretion with Courts to 
direct an enquiry into future mesne profits as it- is to pass a degree 
for, possession , or for future mesne profits., 


With due respect to those learned Judges, we are unable to 
see that there has been any ‘substantial change of language. S. 211 
has not disappeared, but combined. with S. 212 it has been recast 
into Order 20, Rule 12. * 

S. 211 - declared “the. Court may provide in the decree” fox 
the _ payment ‘of future. mesne profits. Order 20 Rule 12 (1) (0) 
declares’ that ‘ ‘the Court | may pass a decree A 
ditecting ati enquiry as to rent or ” future mesne profits. 

S. 212 permitted the Court either to determine the ainiount 


-of past mesne profité by the decree itself or to pass a decree for 


thé property’and direct an enquiry into ‘the amount of mesne 


` profits. ` “Order 20, Rule 12'(1) (a) and (b) is‘ to ‘the same effect, 


The only essential-in procedure is that under the new. Code mesne 
peor are: not tò be left to be determined in execution. - l 
“A more important change and one to which the judgment in 
Ramasatni Aiyar v. Srirangaraja Aiyangar * contains no allusion; 
is the omission of the proviso to 5, 244 from S. 47. of the new Code: 
This ran a8 follows :—‘‘ Nething“in this section shall be deemed 
to ‘bar “a ‘séparate suit for mesné profits.accruing between: the 





< (1908) 15 MLL. J. 462. 2, (1890) LL.B. 47. 0. 968, 
(1914) LL.B, 88 Med, 829: 298 'M.D.3. fa? (P.Bi) 4. (1914) 2 D. W. 8 
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institution of the first suit and the execution of the decree therein - BB. 


where such profits are not dealt with by such decree.” © - > . coe i 
v It may be that these words were omitted because they .were Aiyare 2 


. . a? wt . À v.. < . 
considered superfluous. Similarly a provision that a claim for the” Subramania:: 


recovery of land and a claim for mesne profits from such land should - ` sha g 
be deemed to be distinct causés of action, found place in the Code of. 
1859 but dropped out of the Code of 1882 for the reason thatit 
became superfluous, as explained in Ponnammal. v. Ramamirtha 
Aiyar 1 but this did not prevent the Court frum arriving at a con<* 
clusion that such claims constitute separate causes ‘of action in ms $ 
present state of the law. ; C 

The use of the word “ may’ in Order 20, Rule . 12, like “tHe » 
same word in the old S. 211, seems to indicate thabit is discre- 
tionary with the Court to award future mesne profits. The plaintiff 
could not insist on them being granted to him because at the date 
of the first suit the cause of action for mesne profits is nob com- 
pleted. In this connection the use of the word ‘shall’ in Order 
20, Rule 16 which deals with sid for accounts may be compared 
with the use of the word “may” in Order 20, Rule 12. 


As regards the quéstion of res judicata’ A 11, explanation - 5 
declares that any reliéf claimed'in the plaint, “which is not expressly , 
granted by the deċree, shall befor the ‘purposes of this, section, 
deemed ta have been refused. ‘But if mesne profits were claimed, 
in the first suit and through mistake or oversight-they were neither; 
granted nor refused, the section will not prevent a second suit being. 
instituted for, their recovery, .when the relief. claimed: in. the: 
plaint is a relief which the Court- was not bound to grant if the. 

‘defence failed. This is made clear in Kuppusams Aiyar v. Venkata, 
ramier 3. : a ; 4 

The case in Ramaswami dina v. Sarandi aja Aiyangar. 8 
has since been followed in C. R. P. No. 858 of 1913 (unreported), 
but one of the two learned Judges who decided it was a party 
14 months later to Thavast v. Arumugam 4 which followed Kuppu- - 
sami Aiyar v. Venkataramier 2 without referring to the- more, 
recent decision under the Code of 1908. The other learned Judge 
was aparty to the Full Bench in Ponnammal v. Ramaimirtha 
Aiyar 1 which proceeds on considerations not easily reconcilable | 





1, (1914) L L. R. 38 M. 829=28: M. L. J. 127 (F, BJ) 
2. (1905) 15 M. L. J. 462. ; 3, (1914) 2 L. W. 8. 
4. (1915) M. W.N 170,- 


subestnênih ts 


; Aiyar.<. 


‘Wallis, C. J. 


(as 


= 
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with: those: upon .which Ramasami Avyar y. PENA ngaja 
Aiyangar 1 was decided, 

-We are-inclined to thé opinion : that Ramasami Aiyar 
Srirangaraja: Aiyangar 1 was ‘wrongly decided and requires - 
reconsideration and as the question ‘involved is’ of, considerable . 
importance and of frequent occurrence, we tefer to the decision 
of a Full Bench the question whether after a suit for possession ' 
of lands and mesne profits past and future has been brought 
and decided and a decree: has been obtained for possession and 
past mesne: profits without the: claim to future mesne profits .. 
being decided, a second suit will lie to recoyer mesne profits from | 
the institution of the first suit till delivery of possession. , 


< 6. Vi Ananthakrishna Aiyar for the Appellant, 
> 8. 2. Srinivasagopalachari for the Respondents. 
“ The Court expressed the following 


~ Opinion: :— Wallis, C.J.:—I agree with the referring Judges. 

Explanation V to S. 11 of the present Code'of'Civil Procedure isin 
exactly the same terms as the corresponding explanation ITI to S. 13 
în the Code of 1882. Under the Code of 1882 it was held by a Full 
Bench of this Court i n Kuppusamy Aiyat v. Venkatar amier, 2 in 
conformity with thel decisions of other High Courts that the word 

“relief” in the explanation meats relief arising out of a cause of 
action which had accrued ai the date of suit and on which the suit-was 
brought, and did not include relief such as mesne profits accruing 
after the date of suit as to which no cause of action had then arisen, ' 
but which the Court Was nevertheless expressly empowered to 
giant. The explanation having been reproduced in exactly the 
same words, the presumption is that it was intended to have 
precisely the same effect. Ido not find any sufficient indication 
to rebut this presumption in the fact that Ss, 211- and 212 of the 
old Code were’ amalgamated to’ form Order 20, Rule 12. The 
change introduced by. the new rule is thatthe award of mesne 


‘profits in all cases is to be by preliminary decree, and that when 


ascertained they are to be embodieå in a final decree, whereas 


, under Ss. 211 and 212 they were to be ascertained in execution, 


This ‘change does not appear to me to affect the construction ` of 
explanation V to S. 11, nor do I think.is' effected by the omission 
in S. 47 of the new Code of the proviso to the corresponding 
S. 244 of the old Code. I answer the question in the affirmative. 





1. (1914) 2 D. W. 8. peri 2. (1908) 15M D. J. 462. 
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an. J. :—I regret that I am unable to'concur.- The point - 


referred is identical with that considered by Hannay, J. and myself 
in Ramasami Aiyar v. Sri Rangaraja Aiyangar + and with all 
respect after hearing it reargued I remain of the same opinion. 

I would answer the question in the negative. 


. Kumaraswami Sastri, J. :—The question referred to us for 


décision is “ whether’ after a suit for possession of lands and - 
mesne profits past and future has been brought and decided and. 


a decree has been obtained for possession and past meshe profits 
without the claim tò future mesne profits being decided, a second 
suit will lie to recover mesne profits from the institution of the 
first suit till delivery of possession”. 

I agree with the Chief Justicé whose Judgment I have had 
the advantage of perusing and with Sadasiva Aiyar and Spencer, JJ., 


the referring Judges that the question should be answered in the ` 


affirmative. 
__As there has, been no adjudication as to future mesne -profits 


the second suit can only be barred if it can be brought under: 


explanation V to S., 11, Civil Procedure Code, 1908. It j is NOW 
well settled that the wora ' relief’ in explanation V mear. n relief 
which the plaintiff can claim,as A ‘matter, pf right in respect of a 
cause of action, which’ has accrued to him at the date of suit and 


that relief in, respect of future mesne profits is not claimable as a ` 


matter of right no cause of action accruing to the plaintiff at the 
date of suit in respect of the future injury, he might. suffer if the 
defendant continues to be in wrongful possession in spite ‘of the 
suit and that explanation III of S. 13 of the Code of 1882 which 


is the same as, explanation V of S. 11 of the Code of 1908 will not — 


bar a second suit. Mon Mohun Sircar v. The Secretary of State 
for India in Council 2, Jiban Das Oswal v. Durga Pershad 
Adhikari 3, Bhivrav v. Bilar am t, Ram Dayal v. Madan Mohan 
Lal $ and Kuppusawmy Aiyar: v. Venkatr amier 6. 

There is nothing in the present Code that alters ‘the naturé 


of the claim for future mesne profits. It is still a claim in respect. 


of a cause of action that has not accrued to the plaintiff at the 
date of suit and it cannot be contended after the recent decision of 
the Full Bench in Ponnamunal v Ramamir tha Aiyar 7, that if the 








a. (1914) 2 L.W 8. . 2. (1890) I. L. R. 17 O. 968. 
3 (1898), I. L. R, 21 C. 252. 4, (1894) I. L. R. 19 B. 582. 
141899) I, L. R. 21'A. 426. ` 6 (1903) 15 M. D. J: 462. - 


7. (1914) I. L. R. 38 M. 829=28 M. b J. 127. (P. BJ) 
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plaintiff had omitted to ask for the relief in his plaint a separate 
suit would be barred. 

The main contention for the arte is that Order 20, 
Rule.12 has now rendered it obligatory. on the- Court to pass a 
‘decree as to mesne profits from date’of suit to date of delivery of 
possession if the plaintiff makes out a claim for such relief and 
that consequently the decisions under the Code of 1882 have no. : 
application. 

I do not think that the Code of 1908 which enacts as Order 
20, Rule 12 what was contained in Ss. 2il and 212 of the Code ` 
of 1882-has made any material alteration in the nature of the . 
claim as to future mesne profits. Rule 12 provides that the Court 
may pass (1) a decree for possession of the property (2) a decree 
for rent or mesne profits up to suit or direct an enquiry as to the 
same and may (3) direct an enquiry as to future mesne profits. 
It provides for a final decree being passed after the enquiry direct- 


ed is made and the liability ascertained. So, far as clause (c) of 


Order 12 is concerned the power of the Court is still discretionary 
as all the Order does is to provide that the Court may pass a 
decree directing an enquiry as to rent’ot!«mesne profits from the 
institution of the suit till the period provided for by clauses (i), (ii), 
and (iti). It has been argued that, even as regards clauses (a) and 
(b) the. word used is “may ” and not “shall” though the Court ig 
bound to pass a decree in terms of clauses (a) and (b) if plaintiff’s 
claim is established S. 212 of the old Code provides that the 
Court may, either detetmitic, the amount by the decree itself or 
may pass a ‘decree for the property and direct an enquiry into 
mesne profits and dispose of the same on further orders and the 
legislature in including in one section what was embodied in two 
by using the word ‘may’ which occurred in both the sections cannot 
be said to have introduced any new principle as regards future mesne 
profits. When different claims are dealt with in one rule under 
various sub-sections the fact that the word ‘ may should be con- 
_strued as ‘shall’ in respect of one of the.sub-sections owing to 
“nature of the claim which it deals with does not necessarily mean 
that, the word cannot be construed in its ordinary: sense as 
regards other clauses. With all respect I am unable to agree with 
_ the decision i in Ramaswamy Aiyar y. Sri Ranga Raja Aiyangar 1 
that the grouping into one section of past and future mesne profits 
affects the nature of future mesne profits so as to attract to it the 
1, (1914)2L. W. B. 
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provisions of explanation-V to S. 11. The omission of the proviso 
to S. 244 in.S. 47 of the Code of 1908 is due to the fact that 
under the Code of 1908 the determination of questions as to 
mesne profits was to be in the suit itself and not subsequent to 


decree in execution proceedings. Under the scheme of the present . 


Code there is no necessity for any such proviso to S. 47 which 
corresponds to S, 244 of the old Code. 
There being in my opinion no material difference between S. 
211 of the old Code and rule 12 clause (c) of Order 20 of the 
present Code there is no reason for departing from the decisions 
of this and the other High Courts as to the second suit not being 
barred by explanation V of 8. 11 of the Code. 


A. V.V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


' [FULL BENCH.] 
PRESENT :—MR. JUSTICE Aytine, MR. FUSTICE SESHAGIRI 
AIYAR AND Mr. J UetICE BAKEWELL. 
Subramania ip ‘and another .. Appellants* ( Plaintiffs). 





A. L. V. R. R M. Muthia Chettiar’ 

(dead) and others- ‘gree, Respondents (Defendants 
& KA As. of the Ist defendant). 
C. P. Code (V of 1908) O. 21 R, 63 — Suit or ‘declaration by unsuccessful 
claimani—Aitaching decree-holder, defondant—Plea ihat sale was fraudulent 

under S. 53 of the Transfer of Property Act, if open—Remedy of creditors. : 
Where an unsuccessful intervenor in claim proceedings, institutes a suit 
under O. 21 R. 68 of the C. P. Code for declaration of his title as vendee from the 
judgment-debtor and for cancellation of the summary order dismissing’ his claim, 


it is not open tothe judgment-creditor (defendant) to resist the plaintift’s suit on - 


the ground that the sale to the plaintiff was a fraud on the creditors of the vendor | 
unless the transfer had beenipreviously avoided by the oreditor ina properly 
instituted suit. Palaniandi Chetty v. Appavu Chettiar 1 , approved. 


Second appeal ‘against the decree of the Court of the Subordi- 
nate Judge of Coimbatore in A. 8. No. 14 of 1916, preferred 
against the decree of the Court of the Additional District Munsif 
of Erode in O. S. No. 203 of 1915. — 

[This Second Appeal came on: for admission before and 
‘Sadasiva Aiyar, and Napier, JJ. who made the following order.| 

“Post before a Full Bench as we think that the correctness 
of the judgments in’ Palaniandi Chetti v. Appavu Chettiar 1 
ought to be considered by a Full Bench on the questions whether 
a suit ought to be brought by creditors to set aside a deed voidable 


.* 8. A. No. 691 of 1916. 18th September, 1917, 
ae: (1916) 80 M. L. J. 666. 
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Doraisami, 
Aiyar 
y 
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‘Aiyar. 


Sastri, J. 
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af 
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Gorn: 
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J. 


| considered by a Bench of, three Judges, 
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as against creditors before ib could be declared void and whether 
such a suit could be brought by a single creditor in his own in- 
terest or ought to be brought on behalf of all the creditors. ” 


A. Krishnaswamt Atyar for L. 5. Veeraraghava Awan, 


“for Appellanis, 


-V..C., Seshachariar and M, Raghavachart for Respondent. `, 
The court delivered the following | 4 s 

” Judgments :—Ayling, J. :—In this case the appellants (plain- 
tiffs) are purchasers of the suit property from 2nd defendant by a 
sale-deed, Ex. A dated 20-6-1904. First. defendant subsequent to 


“ this sale obtained a decree against 2nd defendant in S. C. S. -No. 
, 1960 of 1905, and in 1918 attached the suit properties in execu- 


tion. Plaintiffs preferred a claim on the dismissal of which they 
filed the present suit for declaration of their title, and for cancella- 
tion of the summary order on their claim, Ai 


The sui failed in both the lower courts, the Subordinate 


J údge holding in 1st appeal that the sale was, a fraudulent trans- 


action intended to defeat or delay 2nd defendant’s creditors though 
not a mere sham transaction. 


_ Ib is nuw argued in secoud appeal that it is not open to 1st 
defendant to set up such a defence in the present suit; and that 
the sale must be held good against him unless and until he obtains 
a decree setting it aside in proceedings suitably instituted for that 
purpose. Mr. A. Krishnaswami Aiyar relies on a recent ruling of 
this court, reported in Palaniandt Chetti v. Appavu Chettiar 1 
and the Second Appeal appears to have been specially ordered to 
be heard by us with a view to the correctness of this ruling being 


: Speaking for myself I have carefully considered the judgment 
in the case referred to and the arguments of Mr. Seshachari who 
has endeavoured to show us that the decision is wrong. The facts 
are absolutely analogous to those in the present case. It is un- 
necessary for us in the present case to consider whether a suit by 
acreditor to avoid an alienation: as infringing against S. 53 of the 
Transfer of Property Act must be brought in a representative capa- 
city oft behalf of the body of creditors ; but apart from this I have no 
hesitation in concurring in the views expressed by Coutts Trotter 
and Seshagiri Aiyar, JJ., in that case. The only case quoted by. 
Mr.-Seshachari which has not been dealt with in their judgment 
and which appears tò have any.bearing on the question is a Cal- 
cutta case not reported in the regular series (Abdul ` Kadir v. -Al 
Mia 2?) With al] respect, I cannot agree with the decision. * I 


1. (1916) 30 M. E. J. 565. - 2, (1912) 156. L, J. 649, 
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do not find in it sufficient authority for the proposition advanced 
by Mr. Seshachari that anything which can be made the basis of 
a suit can be pleadedas a bar in action and I agree with my 
learned brother Seshagiri Aiyar, J. in Palaniands Chettiar v. 
Appavu Chettiar 1 that a sale such as the one we are considering 
must be held to continue in force until ib is set aside in proceedings 
properly instituted for the purpose. 3 

It follows that the decrees of the lower courts in the present 
suit should be set aside and plaintiffs be given a decree as sued for 
with costs throughout. 

Seshagiri Aiyar, J.:—I agree . The further arguments ad- 
dressed-to us by Mr. Seshachariar have not convinced me that my 
view in Palaniandé Chettiar v. Appavu Chettiar 1 is wrong and 
that an attaching creditor as defendant can obtain a declaration that 
the sale by his judgment-debtor which he has not sued toset aside 
is in fraud of his and other claims against the common judgment- 
debtor and that on that ground the suit should be dismissed. 

Bakewell, J.:—I agree, 

A. V.V. > : ; ‘ 


amma 
10 age 


: £ at 
IN THE HIGH COURT OF'JUDICÄTURE AT MADRAS. 
l [FULL BENCH] < 


Present:—Sir JoHN  WaALLIS, CHIEF Justica, MR. 
JUSTICE AyLING AND MR. J USTICE KUMARASWAMI SASTRI, 


1 
Annamalai Chettiar is Appellant, (25th Defendant). 
v. ! l 

Palamalai Pillaiand others ... Respondents, (Plaintiffs 2 to 4). 

Civil Procedure Code (Act V. of 1908) S. 64—Haplanation—Application for 
rateable distribution by non- attaching decree-holder—Private alienation by judg- 
ment-debtor, if valid, 

Non-attaching decree-holders who have applied for rateable distribution under 
a subsisting attachment which has since been raised by the satisfaction of the 
decree or otherwise, are not entitled to avoid a private alienation by the judgment- 
debtor made during the continuance of such attachment. 

Mina Kumari Bibi v. Bijoy Singh Dudhuria 2 relied upon. 


è . 
Sécond Appedl against the Decree of the District Court òf 


Tanjore in Appeal Suit No. 40 of 1914, preferred against the 
Decree of the Court of the Subordinate Judge of Kumbakonam in 
Original Suit No. 2 of 1912. 
* 3, A. No, 990 of 1915. | 96th October, 1917. 
1. (1916) 30 M.L.J, 565. 2. (1917) ILR 44 0. 662; 32 M, L. J. 425. 
94 
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The Court (Seshagiri Aiyar and Bakewell, JJ.) made the 
following i 


ORDER OF REFERENCE TO A FULL BENCH — 


Seshagiri Aiyar, J.:—The 29th defendant was heavily 
indebted and a large number of decrees were passed against him. 
A number of execution applications were presented under those 
decrees. We are concerned at present only with three of them, 
namely applications in the decree in O. S. No, 22 of 1909, in the 
decree in O. 5. No. 8 óf 1910 and the decree obtained by the 25th 
defendant in O. S. No. 32 of 1909. The allegation of this last 
decree-holder is that the 29th defendant with a view to. defraud 
him and the other creditors executed a sale-deed nominally in 
favour of the plaintiff. The deedis dated the 5th June 1910. 
When an application for attachtient was made against the pro- 
erties in suit, the plaintiff put ina’ claim petition alleging that 
they were his and that they should be released from attachment. 
The Subordinate Judge of Kumbakonam held’ that the claim was 
fraudulent and dismissed it.” ‘Thereupon the present suit was insti- 
tuted for a declaration that the sale is valid. The first court held 
that no consideration passed för "the sale and that the plaintiff and 
the 29th defendant collided togéther to defraud the creditors. On 
appeal, the District Judge differed from the Subordinate Judge 
on this'question and held that the sale was supported by consi- 
deration. Hence this Second Appeal by the 25th defendant. The 
learned Advocate-General does not contest the finding as to consi- 
deration. He contended that even on that finding, the sale should 


. be held invalid. The question of law now argued was raised in 
“both the lower courts, but has not ‘been adequately dealt with by 


either of them. The contention of ‘the learned Advocate- 
General is that as at the time of the gale to the plaintiff an 
attachment of the properties was subsisting, although his 
client was not the attaching creditor, he is entitled to take 
advantage of the attachment as his client had applied under 


_§. 78 of the Code of Civil} Procedure:for rateable distribution. 
' The attachment referred to was in O. S. No. 22 of 1909. ‘Exhibit 


DDD is the execution application. On that application the 
‘properties were attached on the 22nd January 1910. On that 
day, the application was adjourned for taking further steps to the 
9th February 1910. The application was ultimately dismissed on 
the 29th March 1910. The contention of Mr, Rangachariar, .the 
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learned Vakil for the réspondents, is. that this dismissal operated 
to put an end to the attachment made in January 1910 and that 
therefore’at the time of the sale to the plaintiff, there was no 
subsisting attachment. It may be mentioned that against this 


‘dismissal, the decree-holder in O. S. No. 22 of 1909 appealed to ~ 


‘the. High Court. The order of the High Court is Exhibit DDD2. 
The dismissal was confirmed. It was argued before us that the 
appeal was really withdrawn. But as the matter has not been 
enquired into, I prefer not to express’ ‘any opinion on that question. 
Notwithstanding the dismissal of the petition by- the Subordinate 
Judge and the dismissal of the appeal by the High Court, the 
properties were directed to be sold under ‘the original execution 
-application. Thereupon the present ‘plaintiff put in a claim peti- 
tion. Exhibit VIIc, for releasing: the property from attachment 
and to prevent the threatened sale. The claim was enquired into 
by the Subordinate Pi Fudge and it was contended “before him that 
the attachment ceased to exist by the dismissal of the, petition on 
the 29th March 1910. He, however, held that the attąchment 


subsisted. It may be that this conelusion i is not res judicata as ` 


the present appellant | was not a panty to the proceedings. It has, 
however, to be found whether here | was, default on the part of 
the decree-holder and whether in consequence of that default, his 
application was dismissed. Consequently, if it is necessary to 
express a final opinion on that question, I would ask the lower court 
to retuin a specific finding as to whether the dismissal .of’ the 
29th March 1910 was due to want, of prosecution on the part of the 
decree-holder in O. S. No. 22 of 1909. Another disputed point should 
also be mentioned before dealing with the question of law. The 
present appellant’s decree was obtained in O. S. No. 32 of 1909. 
It is dated the 22nd September 1909. He applied for execution 
on the 4th January 1910. It is said that this application also was 
dismissed for want of prosecution and that therefore on the date 
of the sale to the plaintiff, the: 25th defendant’s application for 
rateable distribution was not pending. That question’ again has 
not been considered by the courts below. They seem to have 
‘taken it for granted that he would be entitled to. rateable distribu- 
tion. It may become necessary | to call for. a definite finding on 
this question as well. ' 
As regards the attachment 0, S. No. 8 of 1910, T is enough 
to point out that that was issued by the District Çourt of Tanjore, 
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and as neither the 25th defendant nor the other decree-holders 
had their decrees transferred to the District Court, the attachment 
under that decree is of no value io them. a 


Now I proceed to consider-the question of law argued by the 


: learned Advocate-General. The contention of the learned Vakil for 
‘the respondents was that as the decree in O. S, No. 22 of 1909 


was satisfied in September 1911, the sale to his client was not 
obnoxious to S. 64 of the Code. Broadl y put, Mr. Rangachariar’s 
reasoning is that in order that a’ private alienation during the 
pendency of an .attachment’ may be caught by S. 64, the 


‘particular attachment under which the 25th defendant and the 


other decree-holders claim should have resulted in the realisation 
of the assets. If the matter were res integra, and if I were not 
hampered by precedents, I would have found great difficulty in 
accepting this contention. In my opinion, the legislature by S. 73 
has enabled décree-holders othe: than the. one who attaches the 
property to reap the benefit of his labours, ‘provided they comply 
with certain requirements, The attaching decree-holder is 


` dominus litis. Healone can apply to, bring the property to 
sale, and he is entitled in the first instance tò get his 


expenses paid: out “OE the “Bile proceeds. Subject to this 


-réservation, he holds no higher position than the other decree- 
‘holders who have applied for rateable distribution prior to the 


realisation of the assets. The object is on the one hand not 
to harass the judgment- -debtor by too many applications for 
attachment’ by dane holder; and on the other, to relieve the 
various decree-holders from the necessity of applying for separate 


‘attachments when their object can be gained by taking shelter 
-under a pre-existing attachment. Such an attachment, although 
-it does not prevent the decree-holders from separately attaching 


the property secures to them a benefit without themselves attach- 


. ing the properties. Consequently, the attaching creditor is in a 


sense the representative of all the other decree-holders, . 


The language of the section as well asof the explanation 
suggests that if at the time of the private alienation there wasa . 
subsisting attachment, all persons who could have enforced their 
claim for rateable distribution should have.the benefit of such an 
attachment. In the explanation, ane language i is “claims enforce- 
able under an attachment ” and not “ enforced under an attach- 
ment.” ;The other construction would enable an attaching decree- 
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holder to enter into a fraudulent compromise with the judgment- 
debtor and the private alienee and thus defeat all the claims for 
rateable distribution. I do not think the legislature contemplated 
guch a state of affairs ; but the course of decisions under S. 276 of 
the old Code of Civil Procedure and under S 64 of the new Code 
are all one way. Under the old Code, there were two classes of 
decisions. In the one, it was held that it is the attaching decree- 
holder alone that can avoid a private alienation. Manohar Das v. 
‘Ram Autar Pande 1 has taken this view. The other view was 
that all persons ‘who would be entitled to rateable distribution 
have the right to impeach a private alienation if the attachment 
under which they claim was subsisting. The able and exhaustive 
judgment of Mr. Justice Telang in Sorabji Eduljt Warden v. 
Govind Ramji, F. N. Wadia and another 2 enunciates this propo- 
sition. In that judgment, ihe learned J udge discussed Durga 
Churn Rat “Chowdhiy v. Monmohini Dasi ? and Ganga Din vy. 
Khushali 4 where it was held that if the attachment ceased to 
have force by the decree being satisfied, other decree- holders could 
derive no benefit under it. Mr. Justice Telang apparently accepted 
‘this view as correct. The same view was held in Madras under the 
old Code : Kunhi Moossa v. Makki 5 , Vibydhapriga Tirthaswami 
v. Yusuf Sahib ê and. Venkatarama Iyer v. Esumsa Rowthen 7. 
In this state of the authorities the Act of 1908 was passed and it 
introduced the explanation to S. 64 which did not exist under the 
old Code. ‘It is clear that the legislature 1 intended to uphold the 
view of Mr. Justice Telang, as against the view of the Allahabad 
Judges in Manohar Das v. Ram Autar Pande 8. If the legislature 
intended to go further, the language could certainly have been 
clearer. It must be noticed that until the new Act was passed. 
There was no decision which went to the length of holding that even 
though the decree of the attaching creditor had been satisfied, still 
‘the other decree-holders would be entitled to impeach the private 
alienation, provided at the time of the private alienation, they had 
applied for rateable distribution. The natural inference to be 
drawn from the action of the legislature is that the explanation to 
9S, 64 was intended to give legislative sanction to the view enun- 
ciated by Mr. Justice Telang in Sorabji Eduljt Warden v. Govind 


1. (1908) I. L. R. 25 All. 481. `` ' 4. (1891) I. L. R. 16 Bom. 91. 
3. (1888) 1. mi R. 15 Cal. 771. 4. (1885) I. L. R. 7 AN. 702, 
5. (1899) LL.R. 28 M. 4789=10 M. L. J. 98. ; 

6. (1905) I. L Ti. R. 28 Mad 380=15 M. L. J. 202. 

+7. (1909) I. L. R. 33;Mad. 429=-20 M. L, J. 380. 

8. (1903) I. I, R. 25 All. 481. 
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Ramji, F. N. Wadia and another and no more. Since the 
explanation, there have been somè decisions in Bombay. The other 
High Courts have not dealt with the question. In Khushalchand v. 
Nandram Shebram 1 in Jetha Bhima and Co., v. Lady Janbai 2 
and in Jetha Bhima and Co. v. Lady Janbai 3 the learned J udges 
of the Bombay High Court have held that if the decree under which 
an attachment was made was satisfied, other decree-holders who 
had applied for rateable distribution will not be entitled to impeach 
the alienation. In Bibi Miyakhan v. Gulabchand + apparently, 
a different view was taken. But it is pointed out in Jetha Bhima 
and Co., v. Lady Janbai 2 by Mr. Justice Beaman that the learn- 
ed Judges who decided Bibi Miyakhanv. Gulabchand 4, disclaim- 
ed any intention of enunciating the proposition imputed to them. 
Moreover one of the learned Judges who took part in Bibi Miyakhan 
v: Gulabchand 4, was a party to the decision in Khushalchand v. 
Nandram Sahebr am 1, and in Jetha Bhima and Go., v. Lady 
Janbat 8. Under ‘hoes circumstances, I'would have held that as 
the decree in O, S. No. 22 of 1909 was satisfied, the 25th defen- 
dant and persons like him are not entitled to question the private 
alienation made in favour of the plaintiff? But my learned brother 
is inclined to take a differenti: viw, and as I Have said before, the 
language. of the section and reason’ and justice are in favour of the 
broader proposition contended for by the learned Advocate- General. 
Since writing the above, I came across the decision of the Judi- 


' cial Committee in Mina Kumari Bibi v. Bijoy Singh Dudhuria 5, 


Although: the decision wis under the old'Code, in the argument, 
Counsel referred to the new Code as well. The Board seem to 
doubt the correctness of I. L. R. 16 Bom. 91. Further they lay 
down that an attachment which does not finally fructify is of no 
avail. I drew the attention of my learned colleague to the judg- 
ment. He thinks that as the decision was under the old Code, it 
is not binding on us, having regard to the explanation added to the 
new Code. I would, therefore, refer for the decision of the Full 
Bench the- following question :— 

“Whether non-attaching decree-holders who have applied 
for rateable distribution under a subsisting attachment which 
has since been raised by the satisfaction ofthe decree or other- 
wise are entitled to question a- private alienation made during 
the continuance'of such attachment 2?” f 


1, {1911) I. L. R. 85 B. 516. 2. (1912) 14 Bom. D.R. 611. 
3- (1912) I. L. R. 37 Bom. 188. - 4, (1911) 18 Bom. D, R, 1189, 
(1916) L. R. 441 A72 23} M. D.}J. 495. 
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Bakewell, J :—In order that a judgment-creditor may obtain 
a rateable distribution of assets of his debtor, he must have 
applied for executioù of his decree to the Court by which the 
assets are held before the receipt thereof. This. claim may 
therefore be made either before or after property of the debtor 
has been attached and must be made before the proceeds of 
that property have been received by the Court, but it subsists 
independently of the attachment. Where assets result from 
the sale of immoveable property, any person entitled to share 
in a rateable distribution thereof may apply: to the Court to set 
aside the sale, (Order 21, Rule 90); and, since an order setting 
aside a sale destroys the fund in which he claims a share, I think 


that such a person’s interests are affected within the meaning of > 


Rule 92 and that he should be given notice of an application for 
such an order. For the purposes therefore of challenging and 
upholding a sale of his debtor’ s property a person entitled to 
rateable distribution may become a party to proceedings mbisa ken 
by a rival judgment- creditor. 


The Code does ,not declare, the procedure to be observed 
upon the distribution:of assets, but. , since, ibis a general principle 
that all persons interested in a,fund are, entitled to appear and 

-to be heard when it is dealt with,, and since a person cannot 
complain that his interests have been .neglected if he has failed 
to bring them to the notice of the Court and-the other claimants, 
I think that each claimant should present an application in the 
execution proceedings instituted for the realisation of assets and 
should give notice thereof to the decree-holder who is prosecu- 
ting them. He will then be entitled to notice of any 
application relating to the assets and to this extent-at least is 
in the position of a party to the execution proceedings. As 
my learned brother has pointed: out, this. procedure avoids 
multiplicity of proceedings in execution of decrees against the 
same debtor and the resulting complications. An attachment 
of immoveable property- is effected by. an order prohibiting 
the debtor from dealing with the property and all persons from 
‘taking any benefit from such dealing, and by a proclamation and 
publication of this order intended: to give notice thereof to all persons 
interested. Prima facie a public injunction of this kind should 
only be dissolved by an express order of the Court upon notice 
to the parties interested. .The explanation to S. 64 of the 
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Code declares that the words used therein ‘claims: enforceable 
under the attachment’? include “claims for the. rateable 
‘distribution of assets,” and accordingly I think’ that the section 


‘should be read as providing that: where an attachment has been 
‘made, any private transfer of the property attached shall be 


void as against all claims enforceable under the attachment or 
for the rateable distribution of assets to be realised thereunder. 


Having regard to the above provisions, I think that it was 
the intention of the legislature to place claimants for rateable 
distribution of assets as far as possible in the same position as’ the 


“decree-holder. who is actively prosecuting the proceedings from 


which all expect to benefit and no order should be passed by the 
Court which may affect their interests without notice to them, 


‘such, for instance, as an’ order raising an attachment or directing 


satisfaction to be entered of the decree wee is in courge of 


execution. 


The Bombay cases and the decision in Mina Kumari Bibi v. 
Bijoy Singh Dudhwria 1 which have been cited, were with 
reference to the Code of 1882, from which the present Code differs 
largely both in form and matter, and with all respect I deprecate 
the use of decisions under the former law for the purpose of con- 
struing a comprehensive enactment such as the Code of Civil Proce- 
dure when the provisions construed are not identical. 


I agree with theyeference proposed by my learned brother. 


K. Rajah diyar (The Hon'ble The Advocate General with 
him for the Appellant. 

T. Rangachariar, E. Doraisami Aiyar and K. R. Nara- ` 
yanaswami Aiyar for the Respondents. 

The Court expressed the following 

Opinion :— Wallis, C. J., :—The question is as to the effect 
of the explanation added to 5. 64 (formerly S. 276) of the Code of 
Civil Procedure of 1908 that for the purposes of the section “ claims 
enforceable under an attachment include claims for the rateable 
distribution of assets”. It had been held by the Courts in India that 
decree-holders other than the attaching decree-holder acquired no 
right fo rateable distribution under 8. 295 (now’73) of the Code 


‘until assets had been realized in execution, and Sir Lawrence 





Jenkins delivering the judgment of the Judicial Committee has 


1. (1916) IL. L. R. 441. A. 73: 82 M. L. J. 496, 
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| Observed in the recent case in Mina Kumari Bibi v. Bijoy Singh 
Dudhuria 1. “To bring S. 295 into play certain conditions are 
necessary, and one of them is that there should be assets held by 
the Court”. Applying this principle the Indian Courts held under 
S. 276 that, if the judgment-debtor has satisfied the claim of the 
attaching -decree-holder even by alienating the attached property, 
that does not give the other decree-holders who have applied for 
execution any right to question the alienation ; and in the case 
referred which was decided with reference to the old Code, the 
Judicial Committee seem to have gone if anything further and 
have held that the attaching decree-holder himself cannot object 
to a private alienation by the judgment-debtor subséquent to the 
attachment unless the attached property has been brought to sale 
in execution of the decree in respect of which the property was 
attached. Inthat case a decree-holder, who had attached and 
brought to sale and purchased the suit property subsequently to a 
private alienation by the judgment-debtor, was held not to be 
entitled to defend his title as against the alienee from the 
judgment-debtor under S. 276 by relying on the fact that before 
the date of the alienation he had, attached the suit property in 
execution of another decree without bringing the property to sale, 
in execution of that decree. In’ these circumstances, it was held 
that 9. 276 did not protect him. 
S. 64 of the present Code affords no greater protection to 
the attaching decree-holder than S. 276: of” the old Code, and if 


he cannot protect himself against an alienation after attachment 


unless the attached property is brought to sale in execution of the 
decree in respect of which the attachment was made, it necessarily 
follows that other decree-holders who have applied for execution 
cannot be inany better position. It may even be said that, as 
regards other decree-holders, the language used in the body of 
of S. 64 is if anything less favourable than the language of S, 276, 
because it only renders void as against the claimants specified 
alienations which are “contrary to such attachment,” and an 
alienation by means of which the decree in execution of which 
the attachment was made is satisfied can scarcely be regarded as 
an alienation contrary to the attachment. 


As pointed out by Seshagiri Aiyar, J s full effect is given to- 


the Explanation td S. 64 by regarding it as intended to settle the 
difference between Sorabji Edulji Warden v. Govind Ramji, F. N. 
Tee) L. R. 4 L A. 12, 832 M42, 

95 l 
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Wadia and another 1, and Manohar Das v. Ram Autar Pande 2 
in favour of the Bombay decision. Further, if it had been intended 
to prevent all alienations of the attached property after attachment 
unless made, in execution of the decree and for the benefit of the 
decree-holders entitled to rateable distribution under S, 73 (for- 
merly S. 295), the legislature would have said so plainly. On the 
contrary, not only is the language of the body of S, 64 if anything 
more réstrictive than the language of S. 276, but the legislature 
has strengthened the provisions of the former S. 275 by providing 
in Order 21, Rule 59 that on satisfaction of the decree, whether 
made through the Court or certified to the Court, the attachment 
shall. be deemed to be withdrawn, whereas S. 275 only provided 


‘fox its being withdrawn in such event on the application of any 


person interested, There are other alterations pointing the same 
way which are fully dealt with in the: opinion of Kumaras wami f 
Sastri, J. The fact that, when the attached. property has been 
sold in execution, the other decree-holders are now expressly 


‘empowered to apply to set aside the sale under Order 21 Rule 90, 


a point on which there was a conflict of opinion under the former 
S. 311, does not appear to me to affect the present question. A, 
decree-holder who is entitled to share ‘in the sale proceeds should 
obviously be regérded as interested in the sale, 

For the reasons given, I would answer the question in the 
negative, Rag 
Ayling, J.—I agree. 

Kumaraswami Sastri, J. :—The question referred to us for 
decision is ‘‘ whether non-attaching decree-holders who have 
applied for rateable distribution under a subsisting attachment 
which has since been raised by the satisfaction of the decree or 
otherwise, are entitled to question a private alienation made 


during the continuance of such attachment? and the answer 


turns on the scope and effect of the'explanation added to S. 64 
of the Civil Procedure Code of 1908 which runs as follows :—“For 
the purpose of this section claims enforceable under an attach- 
ment include claims for the rateable distribution of assets.” The 
section otherwise reproduces 5. 276 of the Code of Civil Procedure 
of 1882, which rendered private alienations’ of property after 
attachment void against all claims enforceable under it. | oF 

Under the Civil Procedure Code of 1859, S. 240 which 
is practically the same as S.276 of the Acts of 1877 and 


1.. (1891) I L. R. 16 Bop. 91. 2. (1908) I. D. R. 25 AJl, 481, 


r 
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1882 rendered private alienation subsequent to the attachment 
void. This section was construed by their Lordships of the 
Privy Council in. Anund Lal Doss v. Jallodhar Shaw t, 
‘to mean that the. private alienation was only void in so 
far. as it was necessary to secure the execution’ of the 
decree to the creditor who obtained the attachment and that 


the protection cannot, be extended to all persons who at any” 


future time might possibly obtain execution of their decrees. 
S. 276 of the Act X of 1877 which,introduced the words “as 
against all claims enforceable under the attachment” was in 
recognition of the limitation imposed by Courts in India and the 
Privy Council on the general language used in S. 240 of the Act 
of 1859. Ss. 270.and 271 of the Actiof 1859 gave priority to the 
' first attaching. creditor and provided for rateable distribution bet- 
ween other decree-holders who--had taken put execution and not 
obtained satisfaction invso far as B surplus: sema out of the 
sale, proceeds. B 4 


The Acts of 1877 and 1882 took away the priority of the first 
attaching creditor and in place of Ss."270 and 271 of the old Code 
enacted §. 295 which! provided for ‘ateable distribution between 
all decree-holders wh prior to thet calizatiot ot assets had applied 
to the Court for execution and hail’ not ‘obtained satisfaction. 


Though the position of decree-holders who were entitled to 
rateable-distribution in case the attachment gulminated in a sale 
was fairly clear, questions arose as to what Was to happen if there 
was a private alienation during the existence of an-attachment 
which was put an end toeither by satisfaction of the decree or was 
raised owing to other reasons. In Ganga Din v. Khushalt, 2 the 


3 


judgment-debtor sold attached property and paid off the decree-’. 


holder who attached it. Decree-holders who would have been 
entitled to rateable distribution if the attachment had not been 
put an end to objected to the removal of the attachment but their 
objection was overruled on the ground that their claims were , not 


protected by S. 276 they having no right to anything till there , 


was an actual sale and realization of assets, and applications 
for execution though entitling the decree-holder tôt rateable 
‘distribution under S. 295 were not equivalent to an attachment 
under $. 276. The same view was ‘taken in Manohar Das'v. Ram 


Autar Pande 3. In Umesh Chunder Roy v. Roy Bullabhi Sen 4, - 





_-L,, (4872) 14 M. I. A548, ` “2. (1885) I. L. R. 7 A. 702, 
3. (1903) I. L, R. 25 A. 481 4. (1852) I.L, R 8 C. 279, page 281, 
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where an alienation was made pending an attachment it was held 
that the attachment ceased on the decree being paid off and that 
the -assignment was good against a subsequent attachment by 
the same party in execution of another decree. í 
In Durga Churn Rat Chowdhry v. Mon Mohini Dasi 1, it was 
held following Ganga Din v. Kushali 2 thata claim under S. 295 
is not enforceable as an attachment against which an assignment 


.is rendered void by the provisions of S, 276. Pigot and 


Rampini, JJ., after pointing out that the legislature had not 
provided that a petition under S. 295 shall have the same 
effect as an attachment observed as follows: “ “To hold that 
claims under S. 295 are claims enforceable by attach- 
ment against which assignments made under S. 276. are void, 
would perhaps be carrying out the intention of the legislature 
when 5. 295 was introduced, Unfortunately, the Sections of the 
Code relating to execution were not recast so as to be fully adapted 
to the new state of ‘things. S. 276 has not beenisuccessfully framed 
with the object of ‘protecting rateable distribution amongst 
claimants under S. 295.” © 

In Kunhi Moosa v. Makki 3 a kanoni was executed pending 


an attachment and the degree i in, execution of which the property 
demised under the kanom was attached was paid off. It was held 


that the kanom was valid as against decree-holders who had 


applied for execution and who would in the ordinary course have 
been entitled to rateable distribution if the property had been 
sold. Subramania Iyer, Je was of opinion that the attachment “ 
ceased to be operative in so far.as the attaching creditor was 
concerned on the decree amount due to him being paid off and 
that “ on principle it follows that with reference to the other 
judgment- creditors also, who, had the attachment resulted in the 
realization of assets, would have been entitled to a rateable 
distribution, the attachment became inoperative”. In Vibudha- 
priya Tirthaswami v. Yusuf Sahib, 4 a similar view was taken. 
It was held by Sir Arnold White, C. J., and Davies, J., that the’ 
rights of decree-holders who had applied for execution of their 
decrees depended upon S. 295 and that unless the events upon’ 


“the happening of which S. 295 would have come into operation, 


namely, the realization of assets by the Court, happened, they had 








1, (1888) I. L R. 15 6. 771: 2, (1885) I. L. B.7 A. 702. 
8, (1899) I, L. R. 23 M. 478=10 M. L. J. 98. 4. (1905) I. L. R.28 M. 381. 
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no‘claims enforceable under the attachment soas to attract the 
provisions of S. 276 to the alienations questioned. The further 
questiow-as to whether the words “claims enforceable -under-the 
attachment” would include claims of judgment creditors other than 
the attaching creditor as was held in Sorabji Edulji Warden v. 
Govind: Ramji, F. N. Wadia and another 1 or only the claims of 
the attaching creditor as was held in Manohar Das v. Ram Autar 
Pande 2, was left undecided. 
The decisions in Bombay have placed a more liberal inter- 
pretation on S. 276. In Soradji Edulji Warden v. Govind Ramji 
E. N: Wadia and.another 1 a more liberal interpretation was 
placed on the words “claims enforceable under the attachment ”’ 
than was plaved-by. the Allahabad.and Calcutta High Courts. It 
was held that when a sum of money due to the judgment debtor 
was attached and be assigned: his rights after attachment and 
other decree-holders , subsequently ` attached the same sum they 
were entitled to rateable distribution of the sum paid into Court 
by the granishee as against the transferee from the judgment: 
creditor prior to their attachment on the ground that their claims 
were claims enforceable under the attachment. Mr. Justice Telang 


in an ~elaborate judgment after a teview of all the authorities’. ’ 


on. the ‘point -held that ‘while vedlization of assets under 
S. 295 would protect decree-holders ‘who had applied for exe- 
cution even subsequent to the alienation their rights were 
dependent on realization and consequently would not prevail over 
the purchaser after attachment, if the attachment ceased to have 
effect owing to the satisfaction of the decree or other causes—the. 
purchaser.being perfectly safe in the latter case. < 

` Tt was in this state of the authorities that the legislature 
enacted §. 64 of the present Code (Act V of 1908). An 
explanation was added to S. 64 to the effect that for the purposes 


of that section claims enforceable under the attachment included . 


claims for rateable distribution. As pointed out in Jetha Bhima 
and Go. v. Lady Janbat 8, the effect of the explanation is to give 
legislative approval to the extended meaning given to the words 
“ clainis enforceable under the attachment” in I. L. R. 16 Bom. 
page 91. In this view a reference to the authorities as they stood 
prior to the passing of the new Act would be relevant, It will. be 


useful to consider in. this connection the other relevant provisions . 
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of the Code. In S. 73 which corresponds to S: 295 of the Act of 1882 
the words used are “ where assets are held by a-Court and more 
persons than one, have before the receipt of assets, made applica- 
tion” instead of, “whenever assets are realized by sale or otherwise . 
in execution of a decree, and more persons than one have, prior to . 
the realization, applied to the Court” in S, 295 of the old Code, In. 
Order 21, Rule 55, which corresponds to. S, 275 a clause is added 


„providing that the attachment shall be deemed to be withdrawn 


and for notification of such withdrawal by proclamation at the 
place where the property is situate. The only amount to be paid 
in order to get the attachment withdrawn is the amount decreed 
with costs and all charges and expenses resulting from the attach- _ 
ment and clauses (b) and (c) only refer to satisfaction and reversal 
of the decree in execution of which the property is attached. Rule, 
57 which is new provides for the determination of the attachment 
if the execution application is ‘dismissed owing ‘to the decree- 
holder’s default. Order 21, Rule 69, which corresponds to 8, 291. 
of the Act of 1882 provides that the sale shall be stopped if before 


- the lot is knocked down the debt and costs including the costs of 


sale are tendered to the officer cohducting ‘the Sale or proof given 
that the amount has been paid inta Court. ‘Order 21, Rule 89, 
corresponding to S. 810-A,1 requires that only the ‘amount specified 
in the proclamation of sale less any payment subsequently made 
should be pai into Court with 5 per cent. of the purchase money. 


‘Form 8 of Appendix E to the Code specifies the sum due and 


authorises attachment and directs the officer to hold the 
same until further order of the Court unless the amount specified 


“is paid and similarly the prohibitory order specifies the amount for _ 


which the decree has been passed. Form 24 which relates to 
attachment of immoveable property under Order 21, Rule 54, also 
gives the amount of the decree in execution of which the attach- 
ment is made. It is clear from the rales and forms above refer- 
red to that the attachment ceases to have any force as soon as the- 
decree in execution of which the property has been attached is 
satisfied or the execution application is dismissed owing to the 
decree-holder’s default. It is significant that the last clause of 
Order 21, Rule 55 and the whole of Rulé 57 are new and that no 
reference is made to the claims of persons who would be enti- 


` tled to reteable ‘distribution: In contrast with this R. 90.which 


relates to the setting aside of sales for irregularity which correg- 
‘ponds to 8, 311 of the old Code contains the words “ entitled to share 
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ina rateable distribution of assets ” not found in S. 311. Reference 
_was-made in the course of argument to Lakshmi v. Kuttunni, 1 
Athappa Chetti v. Ramakrishna Nayakan, 2 Chakrapani v. 
Dhanji, 3 Ayodhya v. Nani, £ which decided that the term 
decree-holder included a person entitled to rateable distribution for 
the purpose of S. 311 and R. 90 has incorporated the result of 
the decisions. If the legislature intended the attachment to enure 
for the benefit of all persons entitled to rateable distribution 
it would similarly have declared that the attachment should 
cease only on all their claims being satisfied or that the 
cesser of the attachment should be without prejudice to their 
rights. That the difficulty created by rules 55 and 57 of 
Order 21 is real will be clear from the fact that the existence 
of a valid attachment ‘is necessary in order to bring. the 
property to sale and if the attachment ceases when the decree- 
holder who attaches i is paid off a ‘re-attachment will be necessary 
which will be of no ‘avail if it is subsequent to the alienation.. See 
Gobind Singh v. Zalim Singh, $ and Mina Kumari Bibi v. Bejoy 


Singh Dudhuria, 6. In. order to get over this difficulty we shall 


have to read into all thé rules in Order 21 relating to the raising 
of the attachment and in R. 89 the words'“the amount due to 
decree-holders who would be entitled to- rateable distribution 
prior to the private alienation.” It is difficult to see under what 
rules of construction such a wholesale addition to the rules can 
be made. 

It is contended for the appellant with some force that S. 64 
enacts that the alienation pending attachment shall be void as 
against all claims for rateable distribution of assets, that claims 
for rateable distribution are not dependent on the attachment but 
on S. 73, that the claim for rateable distribution would have been 
enforceable if the properties had been allowed to be sold, that the 
legislature in enacting the explanation to S. 64, intended to make 
an attachment by one decree holder to enure for the benefit of all 
persons entitled to rateable distribution (the policy of the law 
being to prevent multiplicity of attachments), that the decree- 
holder who actually attaches and who under the law would have no 
priority in case the assets were realised by sale ought not to 
be allowed.to defeat the rights of the other decree-holders and that 


1. us ILER 10M. 57. 2. (1897) I. L. R. 21 M. 61. 
3. (1906) 1. L. R. 24 M. 311. 4. IL L.R. 15A. 818. NA 
5. (1883) 1... R. 6 All. 33. 6. (1916) I. L. R. 44 Cal. 662=32 M. L; J. 495, 
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by sanctioning the alienations of the property behind their back and 


` paying ‘off the- attaching creditor’ he will virtually a peg It 


is also contended ‘that: though under Rules’ 57 the 
attachment ceases on payment of the’ decree -debt of wi attaching 
creditor -yet a fresh attachment by those entitled to rateable 
distribution should be treated as a continuation of the origina] 
attachment and that in any event Section 64 should be 
read as making the alienation void as against subsequent 
attachment by those who would: if the execution have been 
allowed to proceed would have been entitled to rateable distribution, 


It has been argued for the respondent that the explanation 
added to S. 64 only protects’ claims for rateable distribution ” 
that such claims can Only arise when assets are held by a Court 
under S. 73, that the explanation was merely the legislative 
récognition of the principle enunciated by the Bombay High 
Court in Soradji' Edulji Warden v. Govind Ramji F. N, 
Wadia and another}, and that the ‘decision of their 
Lordships of the’ Privy Gong in Mina Kumari Bibi v., r. Bijos y 
Singh Dudhuria 2 is conclusive on ‘the'matter. 

“The decision of the question’ ‘which is not! free from difficulty 
is, in my opinion partly “ ‘conclude d by the observation of their 
Lordships of the Privy Council in Mina Kumari Bibi v. Bijoy 
Singh Dudhuria 2. Though S. 276 of the old Code did not contain 
any provision cotresjjonding to the explanation, the effect of the 
ruling in Sorabji Edulji Warden v..Govind Ramji F. N. Wadia 
and another 1 was to read the section in the same way as it would 
have read if the explanations were there and it is difficult to 
explain away the clear remark of their Lordships (who assume 
for the purposes of the argument that the decision in I. L. R. 16 
Bom. 81 is correct) as having reference only to the wording of the 
old (ode. In that case a decrée-holder held two decrees against 
the same person and attached certain properties in execution of one 
of his ‘decrees and would have been entitled to rateable distri- 
bution if the attachment had resulted in a sale. Pending 
attachment the judgment-debtor sold the property. The at- 
tachment subsequently ceased to be operative and the decree- 
holder ` „subsequently attached the property and ‘brought it to 
sale. The purchaser sought to recover the property from the 
alienees from the judgment-debtor. A decree was passed in his 


1. (18891) 1. L. R: 16-B'94. ` 2° (1916)1.L. R. 440, 66232 M. O. J. 495: 
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favour by-the High Court but it was eresi on pa by the 
Privy Council on the ground that the sale in execution being 
under: an attachment subsequent to the private ‘alienation “was 
not protected by 8, 276, Dealing with the argument that S. 276 
rendered the alienation void as against thesubsequent attachment 
their Lordships observe: “ That section provides that when an 
attachment has been made as there described any“ ` private 
alienation of the property. attached during the continuance of the 
attachment shall be void against all claims enforceable under the 
attachment. Bx hypothesi the alienation to the plaintiff was not: 
during the continuance of the attachment in execution case’ 
No. 16 of 1907 or in other words the attachment under which the’ 


execution sale to the decree-holders was made. Therefore it 


cannot be avoided by the attachment.” 

It was also urged before their Lordships that having regard to- 
the decision of the Bombay High Court in Sorabji Edulji Warden 
v, Govind Ramji; F. N. Wadia and another the decree-holder 
was a person who would have been entitled to rateable. distribution 
and was consequently “protected against the private alienation. 
Their Lordships dispose of the, argument with the following 
observations : — He relies on section 295 of the Codé of Civil 
Procedure as entitling him to the benefit of section 276 and for 
this purpose he calls in aid, the application for attachment in 


execution case No.8 of 1902. To bring section 295 into play. ` 


certain conditions are necessary, and one of them is that there, 
should be assets held by the Court. It has not been shown that 
there was such assets and the indications in the record point the 
other way. But apart from this section 295 cannot help the decree- 
holder. ‘Though the word ‘ attachment ’ occurs three times in. 


section 276 the reference is to one and only one attachment ; and , 


that one in this case is the attachment in ‘Execution Case No. 16 


of 1907, All that can be done is to employ | that attachment for ` 
the purpose of impugning the private alienation for it is on that’ 


alone that the decree-holder’s title to the property in the suit at 
present rests, So that even if it be assumed for the sake of argu- 
ment that the view which prevailed i in Sorabjt Edulji Warden v., 


Govind Ramji 1 is correct and that the conditions of Section ane 


have been satisfied it cannot advance the decree-holder’s case.’ 


` There can be little doubt that Section 64 as it stands at pre-. 
sent can in protect decree-holders entitled to rateable - dahi an 7 
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against private alienation; only where assets have been realised in 
which case they will be entitled to share the proceeds in preference 
to the alienee. This can happen only in a very limited class of cases 
@.g-, where the garnishee pays the attached amount into Court. In 
the numerous and important class of cases relating to attachment of 
immoveable property the amendment would be of no use to decree- 
holders entitled to rateable. distribution. Assuming that the legis- 
lature intended the attachment under Section 64 to enure for the 
benefit of all personsg entitled to rateable distribution who had 
applied for execution prior to the private ‘alienation it has not gone 
far enough when it introduced the explanation to Section 64 word- 
ed as it is and made no provision for the continuance of the at- 
tachmént in Order 21 in cases where the attaching creditor was 
paid off. . The result is not very happy, but the remedy is in the 
hands of the legislature, ° 

`I agree with the view .expressed by Seshagiri Aiyar, J., and 
would answer this reference. in the negative, . s- 
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[The case came on for hearing in the first- instance before. Oldfield 
and Bakewell, JJ. who delivered the following Judgments. | 

Oldfield, J:—The learned Judge has refused to enforce the con- 
tract sued‘on by plaintiff, Hx. A., on.the ground that it is void-as 
being „against public policy. Such a decision can be justified, only: if 
Ex. A offends against one of the heads of publie policy, which “has 
been recognised by. authority. Janson y. Driefontein Consolidated 
Mines Lid. 1, It. is not sufficient that the contract will or that such, 
contracts may lead to undesirable results; and it is necessary to come 
to closer quarters with the question whether the mischief involved in 
the contract is such as authority has recognised than, with all respect, 
the learned Judge has done. 


The translation of Ex. A printed in the record is confused, if not in, 
accurate.. But reference to the vernacular shows that, having retained 
plaintiff’s master, a Vakil, for execution proceedings, defendant in Ex: 
A agreed with plaintiff to pay him Rs. 20 in consideration of his caus- 
ing the execution application etc., to be filed. It is further provided that 
defendant is to make all arrangéments for service of notices, attach- 
ments etc., in the debtor’s village, and is to pay the amount promised 
at the end of the proceedings without reference to his gaining or losing 
by them. 7 


1 read this as Ab agrement to’ lay plaintiff Rs. 20 for exerting 
himself especially in defendant’s caso ; andi I cannot agree with my’ 
learned brother that it is an didertekine to carry on the execution or 
to do Vakil’s work, such. as only a vakil could give. It thereforé does 
not in my opinion offend against S. 10 of the Legal Practitioners Act.. 


The apprehended infringement of S. 30 i is- too remote and conjectural 


for consideration, 


It is then argued that Ex. A infringes public policy, because it 
is an agreement to give plaintiff, a secret profit, or what is ‘practically 
indistinguishablé, may place him in a position, in which his interést and 
his master’s may conflict. As regards secret profit his master, as đe- 


fendant’s 1st witness, deposed -that he himself received Re. ‘1 as volun- , 
tary remuneration, or plaintift’s account: and that he never: objected -to . 


any extra remuneration being paid tojhis clerk after payment of his own 
fees. It is then difficult to see how defendant can allege thah a fraud on 
the master was committed, when the latter disclaims any grievance. 


And secondly no case has been shown us, in which an agreement 


involving the receipt of a secret profit was held void on that account 
or was held to entail more than the master’s right to an account of 
that profit, when it had been received. Cases, such as Sitarampur 


Coal Company Limited v. J. H. Colley “ 2 and the cases overruled in. 
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Bhagwan Dei v. Murari Lal! must be distinguished, because they turned 
on the duty of public servants, regulated or unregulated- by rules for 
their conduct, and it: has not been shown how Vakils’ clerks.are in a 
similar ‘position. As regards conflict of interest it-is not necessary to 
say ‘more than that none is shown to have actually arisen or to have 
been probable, and that none can be presumed. 

It is then argued that Ex. A: represented an agreement-to prevent 
the course of justice, because plaintiff was to apply for execution against 
an exonerated defendant. The answer is that this is not stipulated for, 
in Ex. A and that I understand the Lower Court not to have accepted’ 
defendant’s oral evidence on: this point. ; 

These are all the arguments advanced, based on public policy. It 
was however attempted to support the learned J udge’s:decision on the 

-ground that’ Ex, A had no consideration, relying on -the decision in 
Ramachandra Chintaman v. Kahi Raju 2. It must be distinguished 
because in it the agreement sued on had been preceded: by another 
implied i in the engagement of the plaintiff, undefewhich he had already 
promised to use all his skill and resources on thei defendant's behalf. 
He therefore could have no further consideration to offer, when by the 
second. agreement he again made in effect, the same promise. In the 
present case there is no such averment ofan agreement previous to 
that.sued on and none was pleaded, It would not be fair, even if it 
were possible, in the circumstances. to allow defendant to rely on the 
acceptance by plaintiff of the (Re, 1) voluntary fee as constituting one. 
. +) The undesirability of such contracts as Ex. A is obvious.;.but they 
must.be prevented by rentorcing control over. Vakil? Gumastas in 
other ways. I, would allow, the Letters Patent Appeal’ and restore the. 
decision of the learned District Munsif with costs throughout. 


’ Bakewell, J. —Under S. 10 of the Legal Practitioners Act, 1879 no 


. person shall practise.as a, ploader unless he holds a certificate and has 


been enrolled. , Under 5. 28 no agreement by a pleader is valid unless 
in ‘writing and filed, in court, and under S. 30-such an agreement: 
excludes any, further claim of-the pleader, The agreement in this case 
is to pay a pleader’s clerk ‘Rs. 20 as a reward for executing’’ a certain 
decree; by causing the satan and other things to be filed, and doing: 
the work in connection with. the case: and it is in my opinion an agree- 
ment to take all necessary steps in the execution of the decree. i 

| So far as it deals with steps to be taken in the court and its. office 
the aa relates to work tó be done by the pleader or by. means: 
ofhis.clerk, and if the work were done.by- the clerk on his own. account. 
it would in: my opinion amount to practising in the court. . If the work. 
were done by the clerk on behalf of his master the agreement would 

(1916) 14 A. L. J.1962. 2, (1877) I. L. R. 2 B,.363, 


i 
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stipulate for a fee beyond that contained in the pleader’s appointment. 
‘In either view the agreement is in my opinion within the mischief of 
the statute and is invalid. The agreement may possibly relate also to 
acts usually done out of.court by. the party himself but. this: part of it 
cannot be separated from the rest.. 
. I would dismiss this appeal with costs. ; : st 

By the Court :—The result is that: the. Letters Patent appeal is 
allowed and the'decree of the District Munsif is.restored with costs 
throughout. f 

P. Nagabushanam for Appellant. 

YV. Rama Doss for Respondent. 

The Court delivered the following : 

Judgments :—The Chief Justice.—The agreement in question 
is one by which a litigant binds himself to pay his Vakil’s clerk 
Rs. 20 for giving special attention to legal business which the 
Vakil was bound to see to in consideration of his fee. The revised 
translation makes it clear that this is the scope of the agreement. 
The law’ has never “allowed legal. practitioners of any.kind to 
enforce contracts with clients irrespectively of the consideration 
whether they conformed’ to public policy ‘or not. Barristers 
cannot sue at all for their fees/and the/ fees which barrister’s 
clerks receive by custom ‘according tóa fixed scale are mere 
gratuities and cannot be sued for though they are recognized on 
taxation, Ex parte Cotton £, Solicitors’ charges aremow the subject 
of legislative enactment im England resembling ‘the provisions in 
the Legal Practitioners Act as to charging more than the regula- 


tion fees, But even before these enactments, such agreements 


were jealously scrutinized and required to conform to the dictates 
of public.policy. In Pomfret y. Murray 3, speaking of a novel 
stipulation by an. attorney who wasalso a trustee, Lord Hardwicke 
said, “ This is a case of great consequence ; and it is incumbent on 
the Court to proceed warily before they allow such a demand, ” an 
observation which appears to me to be peculiarly applicable to 
the present case. In Saunderson v. Glass ®, the same great Judge 
observed, “ It is truly said at the bar, that a security obtained 
by an attorney, whilst he is doing business for his client, or 
whilst a cause is depending, appears . to this Court in a 
quite different light than between two ‘common persons; for 
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if an attorney, pendente lite, prevails upon a client to agree to an 
exorbitant reward, the Court will either set it aside entirely, ‚or 


‘reduce it to the standard of . those fees to which he is properly 
‘entitled ;..............-and if the Court did not observe such a rule, 


it would expose clients very much to the artifices.” See also 
Dras v. Scroope1, and Philby v. Hazle 2, where Erle, C. J., 
and Wiliams dnd Byles, JJ., all speak of agreements by solici- 


‘tors of the kind there in question as being in the words ‘of 


Williams, J., manifestly “contrary to the general policy of .the 
law”. It is clear then that we shall be introducing no new law 
if we apply the test of public policy to agreements of the 


‘character now sued on. We have not been referred to any case in 


England in which a solicitor’s clerk ` has stipulated with his 
employer's client for remuneration for giving special attention to 
his business. Such conduct might very possibly afford good ground 
for his immediate dismissal, and the fact that in this case the Vakil 
does not.object to his clerk’s adopting this course in this and 
other cases, far from making the case any better, opens outa 
fresh vista of undesirable possibilities,’ and only makes it the more 
incumbent on us to interfere for the’ protection of clients by 
refusing to enforce such agreements as contrary to public policy. 
1 would allow the appeal and “dismiss the suit with costs 
throughout. = 
" Ayling, J.—lI concur. , 

i Kumaraswami Sastri, J .—I agree. 
gh DAN Yk kN 
i. GAB. - 
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IN- THE HIGH COURT OF JUDICATUE AT MADRAS. 


[FULL BENCH]. 
PRESENT:—SIR JOHN WALLIS,CHigF Justice, MR. J USTICE 
AYnING, AND MR. JUSTICE, KUMARASWAMI SASTRI. 
S, Vullappa and others ..., Accused in Calendar Case No. 
469 of 1916 on the file of 


ve the Stationary Sub-Magis- 


x trate of Kadiri. * 
S. Bheema Row ... Complainant in do. 


Penal Code, Ss. 441 and 443—Trespass by person with know ledge that his act 
ig likely to cause annoyance or insult but without any intention to intimidate insult 
or annoy the person in possession—Act, if an offence. 

A person who enters into property in possession of another or remains thera 
with an intent other than to intimidate, insult or annoy him or to commit, an 
offence, but with the knowledge that his act is likely or certain to cause annoyance 
or insult to the person in possession, is not guilty of an offence under 9. 448 of 
the Indian Penal Code. 

Por Ayling, J:—A mere knowledge that the trespass is likely bo cause insult 
or annoyance to the owner of the property does not amount to an intent, to insult 
or annoy within the meaning of S. 441, I. P. C. but where the trespaseer knows 
that his trespass is practically certain in the natural course of ‘events to cause 
insult or annoyance to the owner of the property, itis open to the court to infer 
an intent to insalt or annoy. It is a question of fact whether this presumption of 
intent is displaced by proof of any independent object of tha trespass. ‘ 


Case referred for the orders of the High Court, under, 8. 438 


of the Criminal Procedure Code, by the Sessions Judge of Bellary. 


in his letter, dated the 20th March 1917. 


The Court (Abdur Rahim and Oldfield, JJ.) made the 
folowing 


1 


` Order :— Abdur Rahim, J :— The second accused’s son, a 
young boy having stolen some jewels belonginz to his father told 
him that he had given them to the Head Muster of his school, 
the complainant, who kept them in a box in his house. There- 
upon the second accused with his friends the o.her four accused in 
the case went into the complainant’s house, and in spite of the 
latter’s protest and remonstrances insisted on searching, and did 
in fact search the house. But nothing was found. The com- 
plainant naturally felt insulted and annoyed at the high-handed 

: conduct of the accused and lodged a complaint - before the Magis- 
trate. The trial Magistrate found that the accused knew that the 
consequences of their‘action would be to annoy or insult the 





4 Cri. R C. No. 194 of 1917 (Case Ref. No, 28 of a 9th November, 1917, 
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F. B. complainant. The appellate Magistrate being of opinion that 
Vullappa that finding was not sufficient to bring the cise within S. 443, 
eaten I. P. C. as the primary intention of the accused was not to insult 
Row. or annoy the complainant, set aside the conviction and sentence. 
Abdur The Sessions Judge wants us to revise the cise for he says “the 
Rahim, J. ` accused pushed their way into the complainant’s house not with-- 
standing his remonstrances and must have known that they were 
annoying the complainant by so doing and consequently must be 
deemed to have intended the ordinary consequences of their act.” 


The finding to my mind amounts to this: the accused went into 
ee the complainant’s house with the intent to search for the jewels and 
i they must be taken to have known that the search would annoy 
the complainant. Is that sufficient to make outa case under §. 441, 
Indian Penal Code? I think not. The accused when insisting 
; on searching the house had a known intent and that was to recovêr ` 
_ the jewels. It may be that at the same time they did not mind. 
or care that their act would annoy the complainant ; but they 
certainly did not enter into the complainant’s house or remain there 
with -the object of annoying the complainant. If it was found 
or could fairly be inferred that the accused had in addition to 
“their intention to recover the jewels a further intent, namely, 
to insult or annoy the complainant, S. 441, Indian Penal Code, 
would apply (see the criticism of 6 Madras High Court Rulings 
(Appx.) 25 in Ss. 577 and 578 of Mayne’s Criminal Law 3rd 
Edition). But that is not the case here. ‘The framers of the Indian 
: Penal Code have throughout borne in mind the distinction bet ween 
the ‘intention’ or ‘inteni,’ of a person and his knowledge that a 
certain result is likely to follow -from his act; see for instance 
Ss. 295, 299 and 304. There isa conflict of authority on the 
question, but the preponderance of authority seems to be in 
support of the view I have suggested: Vide I Weir (4th Edition) 
pages 518 and 524, In the matter of Jotharam Davay 1, Queen 
Empress v Rayapadayachi, 2, and Manikka Veera Raghava 
Chariar,v. Emperor 8, opinion of Sankaran Nair, J. in Seliamuthu 
Servaigaran v. Pallamuthu Karuppan 4, a decision of ‘myself 
sitting alone in Chinna Krishna Reddi v. Marri Poliah 5, Chunder 
Narain’s Case 6, Chandi Persad v. Evans 7, In the matter of ` 





1. (1878) 1.L.R 3M 80. 2 (1896) I. L. R. 19 M. 240. 
8. (191078 M. L. T. 246. 4. (1911) I. L. R. 35 M. 186, 


ö. (1912) M. W. N. 395. 6. (1879) I. D. R. 40.887, 
_ T- (1894) I. L R. 220,138, >., 
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Govind Prasad 1 and Emperor v. Gaya Bhar ? while a different 
view has been expressed by Benson, J, in Sellamuthu Servat- 
garan v. Pallamuthu Karuppan 3 followed by Sadasiva. Aiyar J., 
in Somadurat Mudaliar v. Emperor 9 Criminal Law Review, 
196 ; and also Emperor v. Lakshman 4. I would therefore refer 
the following question to the Full Bench :— 

“Tf a person enters into property in possession of another or 
remains there with an intent other ‘than to intimidate, insult or 
annoy him or to commit any offence, but with the knowledge that 
his act is likely orcertain to cause annoyance or insult to the 
person in possession, is he guilty of an offence under S. 418 of the 


Indian Penal Code?” 

Oldfield, J:—I take the facts as stated by my learned brother, 
that accused entered and remained on complainant’s premises with 
the primary intention to recover their property, which they wrongly 
thought was there, and with knowledge of the probability, so strong 
that according to ordinary standards it amounted to certainty, 
that their conduct would cause annoyance. The 1st Class Deputy 
Magistrate has held and it is argued here that no ‘offence was 
committed because their primary intention was to recover their 
property. l 

_This conclusion was based on Queen Empress v. 
Rayapadayachi 5, But it involves the further assumption, which 
we have been asked explicity to make, that S. 441,. Indian Penal 
Code is not worded so as to include an act done with knowledge 
of the probability of any particular consequence and that such know- 

‘ledge whatever the degree of probability in question, is not to be 
taken into account in deciding whether an offence has been commit- 
ted. My learned brother has.referred to authorities as justifying this 
assumption, But of the cases from the authorized reports, 
with which alone I feel bound to deal, some do not, with all res- 
pect, do so. In Jotharam Davey’s case ® and Chandi Persad 
v. Evans 7, the accused were doing what was and what they 
believed in good faith to be a lawful thing in a lawful way and in 
the absence of any finding of an intent to annoy or ‘any proba- 


bility that the complainants, presumably - law abiding persons, , 
would suffer legitimate annoyance, no presumption that they. 
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would be annoyed could arise, Similarly in Govind Prasad’s 
case 1, except. that there was no finding on. the immaterial. 


‘point, whether the act of the accused was in ‘fact lawful. 


And, to contrast these two cases with that before us, in. 
both of them accused acted in good ‘faith, whilst here: they 
must have known that their conduct was against the law. 
: In Queen Empress v. Rayapadayachi 2, and Emperor v. Gaya 
Bhar 8:the existence of an intent to annoy was d'rectly negatived - 
in the first case at least by accused’s precautions aginst discovery’; 
and in both the ground of decision was the distinction “ between - 
entertaining a certain intention and having the kno wledge that one’s 
act may possibly,” not may probably or, as my learned brother 
apparently would hold will certain! y “lewd to a certain 
result.” Chunder Narain’s case tis of little weight since“ the 
point is not discussed at length. Lastly the judgment of Sankaran 
Nair, J.:in Sellamuthu Servaigaran v. Pallamuttu. Karuppan 5 
no doubt supports the contention under discussion. : But it is in 
conflict ‘with the view taken by Benson, J. in the same case 
and with Emperor v. Lakshman 6 and Premanundoo Shaka v. 
Brindabun Chung 7. ee Tr n 
The opinion of Benson, J. is, it may be respectfully suggested, 
in accordance with general principles. It is true-that the Penal’ 
Code distinguishes, when it is necessary to do so, ‘between inten- 


. tion. and knowledge and does not treat the one as’ invariable 


accompaniment of the other, But it is only necessary to “compare 
sections 299 anq 304 (3) and (4) in order to see that knowledge. ° 
of a probability is treatedas equivalent to intention, when the’ 
probability is of more than a particulur strength ; that is when 
the consequence, on which the character of the act in question l 
depends is known to be. that, which will follow’ in the natural 
course. This seems to me consistent with the decision in Queen 
Empréss v. Rayapadayacht 2, and other similar cases, in which ~ 


the annoyance alleged to be“the consequence of the accused’ ` 


act was, ‘owing to precautions taken by him, or for. other 
reasons, regarded as no more than possible. Here however the 
accused must, as, persons of' ordinary sense, have known that their 

conduct would in the natural course ‘catisé legitimate annoyance 





1. (1879) I: D. R. 3 A. 465. `° 2. (1896) I. L. R. 19 M. 240. 
8. -(1916) I. L; R. 88 A` 517. T4. (1879) I L. È 40, 887. - 
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inevitably ; and I would therefore hold that” annoyance was their 
intention. I add that the contrary view would miake any 
immediate intention, which the accused might allegé as éntertain- 
_ ed, whether or no in good faith, the measure of their responsibility 
and authorize an unlimited extension of the right of self-help, 
which would be disastrous to security. 

With these observations I concur in the reference proposed 
by my learned brother and with the form, ‘in which he has framed 
the question to be referred, on the understanding ‘that the intent 
referred to in it is: the peng or immediate one, which the 
accused may entertain. 

K. Koti Reddi for the accused. 

Public Prosecutor for the crown. 

Dr. Se Swaminadhan for the complainant. 

The Court expressed the following 

Opinion :—The Chief Justice:—The question in this case is, 
what is the meaning of “with intent to annoy:”’ in S. 411 of the 
Indian Pens] Code. In his History of the Criminal Law, Vol. 


I, p. 100 Sir James Stephen gives the following definition of ; 


intention : “ The direction of conduct towards the object chosen 
is called the intention or aim (for the metaphor involved in the 
word is obviously taken from aiming with a bow and arrow).” and 
he distinguishes the aim or intention of an act from the motive or 
reason which actuated the person doing it. At the same time he 
admits (page 110) that intention is frequently used and understood’ 
- as being synonymous with motive, and speaks of “two common 
fallacies, namely, the confusion between motive and intention, and 
the tendency to deny an immediate intention because of the ‘exis- 
tence real or supposed of some ulterior intention. For instance, 


it will often be argued that a person ought to be acquitted of - 


wounding a police man with intent to do him grievous bodily harm, 


because his intention was not to hurt the police-man ‘but only to 
escape from his pursuit. This particular argument was so com- 


mon that to inflict grievous bodily harm with intent to-resist lawful 
apprehension is now a specific statutory offence.” That is-to say; 


the legislature in England has now solved the difficulty: by making. 
the intent to resist lawful apprehension the gist of the offence, If: 
we are to apply these tests to the present case, there can be no: 


` doubt that the accused must be taken to have intended to- annoy 


the complainant when he trespassed on his house ‘in spite-of his’ 
protests even though his ulterior intention was to search for- his 
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own jewels which. he believed to be hidden there. . On the- other 
hand it is clear that this was not.the view of the meaning. ‘of ‘intent’ 
taken by Macaulay and the otuer Indian Law Commissioners in 
the draft Penal Code. They regarded the maxim that every’ one 
must be taken to intend the natural consequences of his acts as a 


` fiction which should not be recognised in the Penal Code. Their 


treatment of this question elicited many criticisms which were met 


‘in paragraph 100 of the first report on the Penal Code by the 


Indian Law Commissioners. “ The Commissioners saw clearly 
the difference between “intent” and “knowledge of likelihood,” 
and meant to express it distinctly in order to avoid the Necersihy 
of fiction in laying charge as for example by Apu. intent” 


constructively when the circumstances imply only “a knowledge 


of likelihood” advisedly intending as they did that there should be 
no distinction in general, in respect of penal consequences between 
cases in which a man causes an effect which is an offence designedly, 
and cases in which he causes it by doing what “ he knows is hkely 
to cause it.” Advisedly intending this in general they worded the 
enactment so -that the charge may be always expressed according 
to the truth.” (The Indian Penal Code as originally framed :—~ 
Madras Higginbotham & Co., p. 215). 


Their view was in the language of the Commissioners that 
there should in general be no distinction in respect of penal 
consequenees between cases in which a man causes an effect which 
is an offehce designedly and cases in which he causes it by doing 
what he knows is likely to cause it, but that it should expressly. 
be made punishable to do the act with knowledge of the 
likelihood as they call it. An examination of the Indian Penal 
Cade as finally passed into law shows. that it was framed on these 
lines. The maxim that every one’ must be taken to intend the 
natural consequences of his acts is incorporated in the definition 

of “ voluntarily ” in 8, 39, and thus made applicable in every ` 
section where that word is used. More generally doing the act 
with a criminal knowledge or a criminal intent is expressly made 
punishable. S. 39 speaks of “an act which is criminal only by reason, 
of.its being done with a criminal knowledge or intention” and the, 
distinction is observed in Ss, 87 to 89, 166 and 167, 194, 295, 
297, 299, 350, 366, 367, 425, 499, 504 and 505, inall of which’ 
doing the act with intent and doing the act with a knowledge of, 
the consequences are both made punishable. : The same result is 
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effected by the addition of the explanation to S. 188. In S. 350 
in particular it is made punishable to use force “ intending by the 
use of such force to cause, or knowing it to be likely that by the 
use of such force he will cause injury fear or annoyance’ to the 
person to whom the force is used.” The contrast with the 
language of S. 441 is very suggestive, 


In these circumstances, when in the isolated 5. 441 doing 
the act with the specified intent is alone made punishable, the 
inference appears to be that the legislature did not intend that 
in this section doing the act with a knowledge of its consequences 
should be punishable. The only other section resembling this 
which I have noted ona ‘cursory examination of the Code is 
S. 201, and the omission as regards S. 441 may be explained by 
the fact that trespassing with intent to annoy was a new offence 
unknown in English Law. This is the view on which Queen 
Empress v. Rayapadayacht, 1 was decided and I think it should 
be followed in preference to Emperor v. Lakshman, 2 and the 
judgment of Benson, J. in Sellamuthu Servaigaran v. Pallamuthu 
Karuppan, 3. ; 

I will only add that the decision in my opinion does not 


involve any risk to the public security. A man who forces his’ 


way into another's house against his will commits a civil trespass 
for which he may be made answerable in substantial damages. 
Further, the owner of the ‘house may obstruct his entry, and even 
I think, use reasonable force to remove him without committing 
the offence of wrongful restraint punishable under S. 341, and 
any active resistence to such obstruction would amount to the use 
of criminal force punishable under S. 350 as under that section it 
is sufficient if the accused knows that the use of such force is 
‘likely to cause annoyance to the person to whom it is used and 
any preparation for the use of such force will constitute an assault 
punishable under S. 351. I would answer the question in the 
negative. It must of course bea question of fact in each case 
whether the intent was to annoy or not, 
Ayling, J. :—With all respect, I find it impossible to answer 
the question’ referred to us with a simple affirmative or negative. 
That a mere knowledge that the entry is likely to cause insult or 


annoyance cannot be taken to be equivalént to an intent to insult 
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or annoy must, I think, be conceded: A comparison of S, 441, 
I. P, C. with the other sections of the code referred to by the 
learned Chief Justice makes this clear. Where the legislature his, 
in so many instances specifically placed a knowledge that a certain 
result is likely to follow- from the act on the same footing as an 
intent to cause that result, it can hardly be contended that the 
two.are synonymous. 


“On the other hand it seems to mè necessary to bear in mind 
that a person’s object (to use a non-contentious word) in entering 
on another person’s property muy be two-fold: and that, while 
intent must in most cases. be a matter of inference, there are 
degrees of probability ranging up to practical certainty, from the 
stronger of which an inference of intent may not improperly 
be. drawn (Vide the distinction emphasised in. Emperor v. 
Lakshman 1.) The reference deals with certainty as well as 
likelihood, of causing annoyance, ~ 

The practieal difficulty however seems to me to lie less in the 
degrees that intervene between likelihood and certainty than in the 
question of the extent to which one motive displaces another or 
should be treated to the exclusion of another as influencing a 
man’s act. ‘ 

Supp*se A enters the dian room of B, a total stranger, 
during a dinner party. Annoyance to B is so certain that in the 
absence of special circumstances or any evidence tending t9 
suggest an independent motive for the intrusion, a Court might 
I think, fairly infer that A’s intent was to annoy Brand nothing s 
else. 

Now suppose it is shown that A, on entering meant - 

1. to convey warning to one of B’s guests in a matter of life 
and death. 

2. to gratify his curiosity by looking ata picture in B's 
dining room, 

Is A’s action to be treated as equally criminal or non- criminal 
in.each of these cases ? 

I think not: and it seems to me that in every such case, 
where a specific intent other than one to insult or annoy is set up, 
the Court must determine whether the motive involved in it 19 
would: otherwise be inferred. --The~existence of an-independeni : 
CO, (1908) R, 26 Bom. 558., 7 
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motive- for the entry, does not in all cases. preclude the considera- 
tion-of.an intent to annoy. inferable , from the praia certainty 


that annoyance would be caused. | 0 ys. > ide elke 
. In case 1; I-should hold that, the BN s intent (in the 


sense contemplated by S. 441, I. P.O: a is not to. annoy, and, that 
he has committed- no offence. - 


The principle of S: 81, L P: o., ee in apaid i it l 


-might be held that-the danger to be averted „by the warning far 
outweighed the annoyance caused to the owner of the house : or it 
aight be held that the urgency of the matter precluded t the intru- 
der. from realising, as he must be presumed to do in ordinary 
circumstances, the certainty of annoyance. Jp 
- In case .2, the motive put forward by the. intruder is 60 
trivial, that neither line of reasoning can be adopted. In. effect it 
is as if he said.to the owner of the-house, “ I know my entry will 
annoy you, but I want -to see -your picture, § ‘and I mean to do so 
even at.the cost of annoying you, I don’t “wish to annoy you, but 
1 propose t to gratify my curiosity, whether, 1. annoy you or not. 7 
In this case, I do not think the intent inferable , from. the 
known certainty. of annoyance is displaced by the trivial intent” set 
_up by the intruder; and I should be inclined to hold that the 
offence of criminal trespass had been committed. 


If it be held otherwise it would follow that. against £ such an: 


entry there would be no right of private defence. For the trespass 

would. not be criminal, and S. 97, I. P. C.. only gives a right of 
` private, defence of property against acr iminal trespass. It is true 
that this difficulty i is to some extent ‘modified as pointed out in the 
concluding, portions of the judgment of the learned Chief J ustice, 
which I haverhad the advantage of perusing. , Obstruction of an 
intruder’s entry would doubtless not amount to wrongful restraint 
undér S. 341, I. P. C., and might be resorted fo, by the owner or 
occupier akh ni infringement af the lay „But I am not. clear 
how far his rights would extend against an intruder who had 
already effected his entry; or whether he would be legally justified 
in - using ' yeasondble, force to expel , him, I “cannot. therefore 
altogether dismiss this aspect of the, .case, in endeavouring.: to 
ascertain. the intention < of, the. Daid. in. regard to. S. 441 


I. P.C. If my reading of the latter is „ incorrect, it seems worthy 


"of consideration whether, S. 97, TP; o .does . not need amend- 
ment, I would therefore answer the reference as follows :— 
98 l 
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A mere knowledge that the trespass is likely to cause insult 
or annoyance to the owner of the property does not amount to an 
intent, to insult or annoy within the meaning of S. 441, I. P. C: 
but where the trespasser knows that his trespass is practically 
certain in the natural course of events to cause insult or annoy- 
ance to the owner of the property, itis open to the Court to 
infer an intent to insult or annoy. It is a question of fact whether 
this presumption of intent is displaced by proof of any independent 
object of the trespass. 


Kumaraswami Sastri, J. :—The question referred to us for 


` decision is Whether knowledge that his act is likely or certain to 


cause annoyance or insult to the person in possession, would if his 
intention was other than one to intimidate insult or annoy render 
him guilty of an offence under §. 448 of the Indian Penal Code. 


Though there isa conflict of decisions on the question the 
preponderance of authority is in favour of the view taken by Abdur 
Rahim, J., one of the referring Judges that it is not sufficient to 
prove that the person charged under S. 448 must have known or 
had reason tO believe that his act would cause insult or annoyance 
tothe person in possession. The question is not free from diff- 
culty but I am of opinion that the reference should be answered 
in the negative. 

It is clear from a perusal of the various sections of the Indian 
Penal Code that a difference is drawn between “intention ” and 
“knowledge of consequences”’ and thit the Code takes notice 
of actual and not presumed intention in determining criminality 
though in determining what a man’s actual intention was , Courts 
can raise all fair inferences that can be drawn from his acts. 
When an actis made an offence by reason of its having been 
committed with a specified intention the intention has to be found 
as a matter of fact upon evidence which justifies the inference that 
the accused had the intention required to render his action 
criminal, y , 

When proof of intention is necessary it is clear’ that unless 
the accused admits that his intention was such as would render 
him guilty of the offence charged—intention which is a 


_ psychological fact—can only ‚be proved by having regard to the 


nature of the act hé commits and a criminal intent is often 
presumed form acts which are reasonably susceptible of but 
one interpretation. The rule of law that a man must be taken to 
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intend the natural consequences of his act is,really a rule of © 


evidence. The Court is not bound to accept the statement of the 
accused as to his intention but may find from the facts what his 
intention was and in order to arrive at a conclusion may hold that 
when a man uses means which at the time he used them he knew 
or had reason to believe to be likely to cause a result his intention 
was to cause the result. 


When however the Court on the materials before it comes to 
the conclusion that a person had a’specified intention when he did 
an act which is not the intention required to make his act an 
offence under S. 441 the mere fact that he would have known that 
certain consequences would happen if he had paused to consider 
would in my opinion be insufficient. 


The view taken by the framers of the Act has been pointed 
out by the Chief Justice in his judgment and I think that jin 
construing 8. 441 it must not be forgotten that wherever the 
Peral Code wants to make a man liable for. knowledge of conse- 
quences it expressly says so. As pointed out by Sir William Mark- 
by (Hlements of Law, paragraph 222) expectation that a conse- 
quence would follow ora kuowledge that it is likey to follow 
without any desire that it should follow is an attitude of 
mind which is distinct from intention and the framers of 
the Act clearly kept the two distinct and treat knowledge as a 
state of mind differing from intention. In some sections, ¢.g., 118 
to 120, 158, 154, 217, 293 etc., the words used are ‘Intending or 
knowing it to be likely’. In others only intention is referred to 
e. g., 124, 140, 174 to 176, 193, 211, 509 etc. In some sections 


the word used is ‘‘knows” e. g., 127, 130, 188, 196, 260 etc. In - 


some sections the words are knowing or having reason to believe 
or believing, e.g., 136, 181 to 183, 201.to 208, 499 etc, In cer- 
tain sections the words are ‘reason to be believed’ e. g., 155, 156 
and in others “for the purpose of” e. g., 189, 190. In S. 298 
the words used are ““ deliberate intention.” 


I think the correct view has been taken-in Queen Empress 

v. Rayapadayachi 1. Though the facts show that the accused 

wanted to conceal his presence in the house the judgment proceeds 

on the broad’ ground that “8.441 is so worded as to show that 

the act must be done with intent and does not as other sections do 

(e. g., S. 425) embrace the case of an act done with knowledge of 
1. (1896) I. L.R. 19 M. 240. 
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of the likelihood of a given consequence.” To introduce the rule 

that knowledge of consequences is equivalent to an intention when 

the probability of consequences following is of more than a parti- 

cular strength would, in my opinion, introduce, into the section, 

which, as pointed out by Straight, J., in the matter of Gobind 

Prasad 1 is complicated enough, further, difficulties. 
Phe EM, s 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—MR. Jusrics SPENCER AND Mr. JUSTICE 
SESHAGIRI ÀIYAR. . f ; 
S. A. No. 275 of 1917. 


Sankaramahalingam Chetti `... Appellants* (Defendants, 


and another > g land 5). 
e D. 
Muthulakshmi and another ... Respondents (Plaintiff and 
, is 2nd Defendant). 


C P.C.—S, 11—Res Judicat2 between co-defendants-Conditions of applicability 
of doctrine—Decree in spite of a finding —Finding if and when res-judicata— On- , 
necessary finding when res judicata—Evidence-Act, S 115.—Estoppel—A unneces- 
sarily made party to suit —A insisting on continuing on record and raising pleas as 
against co-defendant—Co defendant praying for A's removal from record on ground 
of being unnecessary party—Court not removing hint and deciding issues as between 
them after taking evidence—A not estopped from pleading incorrectness of decision 
in subsequent suit between himself and his co-defendant, 

In a suit by A against her brother and brother’s sons for the reco very of certain 
immoveable property to which she claimed title under deeds of sale and gift from 
her father, the question arose whether the defendants were precluded by reason of 
the decision in a prior suit (O.S. 282 of 1910) from raising the pleas that the deeds 


„relied upon by A reprasented only sham transactions and that they (defendunts) 


had a good title by adverse possession for the statutory period O.'S. 232 of 1910 
was a suit for sale upon a mortgage bond executed by A and was brought against A 
and her brother and brother’s sons. In that suit A contended that the bond sued 
on represented a sham transaction devoid of consideration and that her brother 
and brother’s sons were unnecessary parties iaasmuch as they claimed under a 
title adverse to herself and the mortgagee. Her brother and brothei’s song however 
insisted on continuing on the record and raised the same pleas as those raised by 
them in the subsequent suit The courts found that the mortgage bond sued 
upon reprasented a sham tiansaction, that the deeds of sale and gift relied upon 
by A represented real transactions and that A’s brother and brother’s sons had not 
a good title by ‘adverse possession for.the statutory period ; they accordingly 
dismissed the suit. ` o i ; 
Held, (1) that the findings in O. 8. 232 of 1910, that the deeds relied upon by 
A represented real transictions and that her brother and brother’s sons had not 


“8. A. Nos. 275 and 276 of 1917... ` 14th August, 1917. 
1, (1879) I. L. R, 2 A. 465. 
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acquired title by adverse possession-were not res- judicata inasmuch as, in view of 
the finding as to the bond sued on, the suit would have been dismissed even if 
the findings on the other issues had been the other way ; and (2) that the defen- 
dants were not estopped from saying that the decision in the prior suit on the 
points at issue was wrong by reason of their having in that suit invited a desision 
upon them, and the mere fact that A was ‘led to adduca evidence in the former 
case to substantiate her position was not enough to show that she was prejudiced 
or induced to change her position by the defendant’s inconsistent conduot-within 
the meaning of S. 115 of the Eviderce Act. 

Per Spencer and Seshagiri Aiyar, JJ. :—¥or the decision in a suit fo operate 
as res judicata between co-defendants therein, it is necessary (1) that there 
should be activa controversy between the co-defendants and (2) that an adjudica- 
tion inter se between the co-defendants should be necessary to give the appropriate 
relief to the plaintiff. 

Per Seshagiri Aiyar, J,:—Quaere whether, in order that the deoision in & 
suit may operate as res-judicala between co-defendants therein, it is also necessary 
that there should be an express adjudication and not merely one which may either 
ba inferred or be deemed to have been granted or refused without further 


argument. 
Jadan Chandra Sirkar v. Kailash Chandra Singh 1, referred to. 


Although a finding may be unnecessary, yet if it is embodied in the decree 
it will ba res judicata. 
Secretary of State v. Swaminadha Koundan 2, referred to. 


Second Appeals against the decrees dated 29th August 1916 of 
the Court of the Subordinate Judge of Tuticorin in A. S. Nos. 84 
and 85 of 1916, preferred against the decree of the Court of the 
District Munsif of Koilpatti in O. S. No. 520 of 1913. 


K. Jagannatha Aiyar for Appellant in S. A, No, 275 


of 1917. 
V. Viswanatha Sastri for Respondent in 8. A. No. 275 


of 1917, 
TL. A. Govindaragava Atyar and S. Subramania Aiyar for 
Appellant in S. A. No. 276 of 1917. l 
V. Viswanatha ` Sastri for Respondent in 8. A. No. 276 
of 1917. ; 
The Court delivered the following 
Judgments :— Spencer, J.—The plaintiff sued her brother and 
brother's sons in this suit for the recovery of certain immoveable 
property to which she claimed title under deeds'of sale and gift 
from her father. Questions were raised ab the trial whether these 
deeds represented real or sham transactions and whether the defen- 
dants had a good title by adverse possession for over the statutory 
period. The ‘suit Has been decreed in the plaintiff's favour, both the 
lower courts holding that the defendants are debarred from raising 
1. (1946) 21 C. W. N. 698. 2. (1911) I L. R. 87 M. 25=21.M. L. J. 643. 
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these defences by the decision in a prior suit. O, S. No. 232 of 1910 
on the file of the Court of the District Munsif of Bona which 
makes these matters res judicata. 


O. S. No. 232 of 1910 was a suit brought by the assignee of a 
mortgage to enforce a sale of the suit properties upon a bond execu- 


‘ted by Muthulakshmi, who was 1st defendant in that suit and is 


the plaintiff in this suit. That suit was dismissed on the finding 
that the mortgage was a sham transaction devoid of consideration. 
The defendants in this suit were defendants 2 to 4 in that suitand 
they raised similar contentions when O. S. No. 232 was tried. 
Muthulakshmi then,contended that they were unnecessary parties 
to that suit. The District Munsif M.R.Ry. M. A. Krishna Row, 
who tried that suit, was rightly of opinion that they were unneces- 
sary, as they claimed under a title adverse to both the mortgagor 
and the mortgagee (vide Jaggeswar Dutt v. Bhuban Mohan 
Mitra, 1), and he proposed to strike their names off the record, 
Nevertheless, as they insisted on continuing on the record, we 
weakly allowed them to remain. aa 


Now it is argued that the lower Courts were wrong in treating 
the two findings in O. S. No. 232 of 1910, viz., (1) that the deeds 
of gift and sale to Muthulakshmi from her father were, real 
and genuine, and (2) that these defendants had not acquired any 
title by adverse possession, as res-judicata, seeing that the find- 
ing as to the enforceability of the mortgage bond was sufficient to 
justify the dismissal of the mortgagee’s suit, and that although 
the mortgagee could and did appeal and the appellate court also 
decided these questions against the defendants, the result of the 
suit could not have been otherwise even if the findings on these 


bwo issues had been the other way. I think that this contention 


is right and that the judgments of the Lower Courts cannot be 
supported on this ground. The decision in Venkata Raju v. 
Ramanna 2, quoted by the District Munsif has no bearing on the 
facts of this case, and it was an error to suppose that O.S. No. 232 
of 1910 could have ‘been dismissed on the decision of the two 
issues upon which the contentions of the defendants 2 to 4 
failed. Following Vasudeva Kullayya v. Narayanappa 8, and 
Jadav Chandra Sarkar v. Kailash Chandra Singh-4, I am of 


, opinion that there can be no res-judicata as between co-defendants 








‘l. (1908) I. L. R. 88 C. 425, 2. (1918) I. L. R. 88 M. 158. 
* 8. (1911) 9 M. L. T. 450. : 4. (1916) 21 0. W: N. 698. 
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in cases where it is not necessary to decide upon their conflicting 
interests in order to give the plaintiff the relief appropriate to his 
suit. 

The respondent’s vakil has not seriously attempted to support 
the finding as to res-judicata, but he argues that the defendants, 
having in the prior suit invited a decision upon these points, are. 
estopped, not by record, but by conduct from turning round and 

saying in subsequent litigation between the same parties that that 
decision was wrong. If the principles of S. 115 of the 
Evidence Act are sought to be applied to the circumstances of the 
case there is no reason for suggesting that the plaintiff was led to 
' alter the position that she has taken up all along, im consequence 
of these defendants persisting in being made parties to the mort- 
gagee’s suit. From the mere fact that the: plaintiff was led to 
adduce evidence in the former case to substantiate her position it 
does not necessarily follow that she 'was prejudiced or induced to 
change her position by the defendant's in consistent conduct. The 
decisions in Collier v. Walters 1 and Aghore Nath Mookerjee v. 
Kamini Debi 2, turned upon the construction of wills, and the 
decrees in the previous suits were of the nature of judgments in 
rem binding all persons who were parties to them. The Master 
of the Rolls pointed out in Collier v. Walters 1 that Willam Collier 


junior, the plaintiff in the subsequent suit, had made no attempt 


to impeach the correctness of the former decree and therefore he 
must be bound by it.’ In Kristo Gopal Shaha vy. Kasheenath 
Shaha 3 and in Bhajuchowdhury v. Chunni Lal Marwari £, the 
same person at one time set himself upas a necessary party toa 
suit and afterwards turned round and declared that he had noth- 
ing to do with it and had been unneessarily impleaded. ‘Such is 
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Spencer, J, 


not the case here. The defendants simply maintained that they ~ 


are not bound by the decision in O. S, No, 232 of 1910. Whether 


they were necessary parties to that suit isa question of law and, 


there can be no estoppel on a point of law. 

I am therefore of opinion that no case of estoppel arises from 
the facts of the present case. The decisions of the lower Courts on 
the 5th issue are reversed and the suit will be remanded to the 
Court of first instance for disposal on the merits after trial. 
Costs up to date to abide and to be provided for in the final decree. 





1. (1878) L. R. 17 Eq. 252. : 2. (1909) 11 G. L. J. 461. 
3, (1866) 6 W. R. 66. e 4. (1906) 11C. W. N. 284. 
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Seshagiri Aiyar, J.:—I agree with the conclusion arrived-ab 
by: my learned brother. But as the point for decision:is one of 
some importance, I propose to say a few words. 


Jt was conceded thát'the District’ Munsif was wrong-in say- 
ing that the decree of the eourb in O. S. No. 232 of 1910:could 
have been based on either of the findings arrived at in that suit: 
The finding on the mortgage was fatal to the suit. The-other.. 
finding which related to title as between the contesting defendants 
could not have non-suited the plaintiff. Such-a finding -was-un- 
necessary and though asked for by the added Saradan: should 


/ 


“mot have been given in the suit. : -5 


In iia view, prima facie the conclusion of the C ourt could 
not operate as res judicatu: The principle underlying the bar of 
res judicata as between the co- -defendants has been the subject, of 
discussion in three recent cases, Venkatasuryanar ayana y, Biva- 
sankaranarayana 1, Fakir Chand Lallubhai v. N aginchandi 
Kalidas 2 and Jadav Chandra Sirear v. Kilash Chandra 
Singh 8. The first requisite is that there should be active contro- 
versy as against each other between the parties arrayed on the same 
side: per Muthusamier, J., in Venkayya v. Narasamma 4 and 
Tanjore Ramachandra Ba v. Vellaya N adan Ponnusami 5, 


` Secondly the adjudication inter se between the co- -defendants should 
_be necessary to give the appropriate relief to the plaintiff. See 


per West, J., in Ramachandra Narayan v. Narayana Mahadev 6 
and Wigram, V. C. in Cottingham v. Earl of Shrewsbury T and 
Jessel, M. R: in Kevan v. Crawford 8, In the, earlier case, “the” 
Vice Chancellor says. “ But if the relief given to the plaintiff does 


` not require or involve the decision of any case between ço- -defen- f 


dants, the co- -defendants will not be bound as between each other, 
by any proceedings which may be necessary only to the ‘decree ; 
the plaintif obtains,” The third element mentioned in J adav 


‘Chandra v. Kailash Chandra Singh 3 seems. to. imply, that 


there should be an express adjudication and not , one which 
may . either be inferred or be deemed to have. been granted or. 
refused, Without further argument, I am not prepared. to. L ORDERS (t a. 





1. (1914) 17™. L. T. 85. : ` (1916) T: L. R. 40 B. 210, 
8. (1916) 21 G.W.N. 698... : (1887) I. TL. R. 11. M.'904,. E% 
6, (1891) I. L. R. 14 M. 264: (P-C.) 6. (1886) I-I- R. 11B. 216- ——--` 
7. (1848) 3 Hare 621. $. (1877) L. R. 6 Ch. D 29, 
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definite opinion on this last point. For the purposes of this case, 
it is enough to say that the firat two requisites are wanting. 


Mr. Venkataramaier relied on certain, observations made by 
the Master of the Rolls in Collier v. Walters 1. I am prepared 
to concede that the observations at page 267 go a great way to 
help the respondent: but when the facts of the case are closely 
examined, the decision will be found to leave the present cise 
unaffected. Under a will, one William Collier claimed the estate 
as the tenant-in-tail. He and his mortgagee sued the trustee 
appointed under the will fora declaration that William Collier 
was the tenant in tail, that his rights were assigned to the 
mortgagee, and that the trustee should convey to the mortgage 
` the rights of the mortgagor. To this suit, the son of 
William Collier was a party. His contention was that his father 
had only a life-interest in the property bequeithed, that, the estate 
tail vested in him and not in his father, and that consequently the 
claim for a declaration that the trustee should convey the legal 
estate to the mortgagee was unsustainable. The Master of the 
Rolls pointed out that the son was not bound to put forward these 
pleas and could have asked to be dismissed from the suit, keeping 
his right to contest the conclusion in the suit untouched: but he 
claimed an adjudication of his rights. In the result, if was found 
that the father was tenant-in-tail and not the son, and that the 
mortgagee was entitled to a recognition of his rights by the trustee. 
The decree in the suit distinctly stated that the claim of the mort- 
gagee was only subject to the equity of redemption possessed by 
the son Collier: The son preferred no appeal against this decree. 
In the subsequent suit, the son pleaded that the previous adjudica- 
tion was not binding on him. Sir George Jessel held he was bound. 
The points of difference between that cise and the present one are 
these : (a) The impleaded defendant in the English Case had the 
right of challenging the decision in appeal which he has not in this 
case: (b) The declaration aginst the son Collier was, embodied in 
the decree of the court which has not ben done in the present case. 
Tt is well settled that although a finding may be unnecessary, 
if it is embodied in the decree it will be res judicata. Secertary 
of State v. Swaminatha Kowndan 2. These two considerations 
distinguish Collier v. Walters 1, from the case before us. I have 
referred to this case at some length, because I was somewhat 


1, (1878) L. R. 17 Bq. 952. ° 3 (1911) I. L. R. 87 M. 25=21 M. L, J, 648, 
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impressed by the able argument of the learned vakil when the ob- 
servations were quoted before us at the hearing. I do.notagree 
with him that the principle that a man should not both approbate 
and reprobate is applicable to this case or to the English case, I 
have referred to. 

The other decisions do not take us very much further, In 
Kristo Gopal Shaha v. Kasheenath Shaha 1, the question did not 
arise in a subsequent suit. The point considered was whether a 
party who insists upon being put on the record and upon having 
his case dealt with cən claim in the course of that suit or on 
appeal from that suit to be exonerated. The learned Judges 
expressly say that the question whether a decision against an 
unnecessary party will be res judicata did not arise in that case. 
On the other hand Lallah Bholanath v. Beechoo Koonwar 2, 
is strongly against the respondent. Aghore Nath Muker- ` 
jee v. Kamini Debi 3, proceeded on the ground that the 
decision was analogous to'a judgment in rem and bound all the 
parties. I, therefore, agree with my learned colleague i in holding 
that the previous adjudication does not operate as res judicata on 
the question of title. 


On the question of adverse possession t99, the same observa- 
tions apply. Moreover, the fact that the claim was not barred 
as between the defendants on the date of the suit of 1910 is not 
conclusive on the question of adverse possession at the date of the 
present suit. This issue should have been tried under any: 
circumstance: I agree as to the order as to costs, 


ALS. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
 PRESENT:—SıR JOHN WaALLIS, CHIEF JUSTICE AND MR. 
JUSTICE KUMARASWAMI SASTRI. 


Kamepalli Ayilamma, and Damineni ... Ap pellants* (Plainti f fs) 
Ramachendriah of 


v. $ ` 
Mannem Venkataswamy, minor by saa Respondents (Defend- 
mother and guardian, Rattamma ants). 
and others. 


Hindu Tap Partilion—Severance 4 w-status— Unilateral declaration tj major 


if essential. 





* S. A. No. 1889 of 1915. 21st September, 1917 
1. (1866) 6 W. R. 66. : 2. (1864) 1 W.R, 50, 
| 8. (1909) 11 0. L, J. 461. 
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Though it is open to a membsr of a Joint Hindu family to become divided in 
stitus from the other members, by an unambiguous declaration of bis intention 
-to become divided, still to have that effect, the intention should be communicated 
to the: other co-patceners. If the other co-parcener is a minor, an intimation of 
such intention to the parson who would become the minor's natural guardian 
as soon as the partition is effected, is necessary. 


Second appeal against the decree of the Court of the Addi- 
tional Temporary Subordinate Judge of Guntur in Appeal Suit 
No. 304 of 1913 preferred against the decree of the Court of the 
District Munsif of Guntur in Original Suit No. 172 of 1912. l 

This Second Appeal came on for hearing ia the first in- 
stance on Wednesday the 14th day of March 1917, when the 
Court (The Chief Justice and Napier, J.) delivered the following 

Judgment :—The plaintiffs claim property conveyed to the 
5th defendant by her husband which she says was allotted to him 
on pirtition. The Lower appellate court dealing with the case 
before the Full Bench decision in Soundararajan v. Arunachalam 


Chetty 1 came to the conclusion that enough was not proved to — 


satisfy the tests till then accepted in such a case. 

We have decided before disp sing of the cise to call for a 
finding on the evidence on record as to whether 

(1) there wasa division in status ; 

(2) a division of the properties binding on the minors and, if s0 

(3) whether the plaint properties fell to the share of the 5th 
- defendant’s husband. The findings should be submitted in six 
weeks and seven days will be allowed for filing objections. 


[In compliance with the order contained in the above judg- 


ment, the additional Temporary Subordinate Judge of Guntur 
submitted findings to the effect that there was neither a division. of 
properties by metes and bounds nor a division in status but that 
in a sale-deed executed by the major co-parcéner he had inserted 
a recital to the effect that he had become divided in an alleged 
partition many years previously, which however was not a fact. ] 

T, Prakasam and P.-Chenchiah for Appellants. 

P. Narayanamurthi for Respondents. l 

The Court (the Chief Justice and Kumaraswami Sastri, J.,) 
delivered the following f 

Judgment::—The plaintiff in this Second Appeal failed to 
prove that the items of immoveable property which he seeks to 


recover had fallen to the share of the 5th defendant’s husband on 





1. (1915) I. L.R 39 Mad. 159=29 M. L. J, 816. 
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partition, When the case came before the Court on the last 
cccasion, as it had been decided by the Lower Courts. before the 
Full Bench decision in Soundararajan v. Arunachalam Chetty, 1 
we t' ought that it was desirable to ascertain whether although 
there ‘had not -been a division by metes and bounds, there had 
been a division. in status having regard to the decision of the 
Privy Council in Suraj Narain v. Ikbal Narain 2 which was 
acted on by the Full Bench in Soundararajan v. Arunachalam 
Chetty 1. The finding in this case is that in a sale-deed concern- 
ing Immoverble property not in suit, the major co-parcener 
inserted a recital that he had become divided in an alleged parti- 
tion many years previously which is found not to have been proved. 
The question argued before us is whether this recital can be 


‘taken ad having effected a severance in interest. It ig not shown 


that it was communicated to anybody on behalf of the minor 
before the death of the major co-parcener and it is contended on 
the other side that in these circumstances he was undivided from 


“his minor brother at the time of his death. 


Now the position for which Mr. Prakasam has contended is 
that under the recent decisions of the Privy Council, it is not neces- 
sary that there should be any communication to the other co-sharers 
of the intention’ of the co-parcener to sever himself from the 
joint family. We are unable to accept that position. The language 
of Mr. Ameer Ali delivering the judgment of their Lordships in F 
Suraj Narain v. Ikbal Narain 2 is that “to have that effect 


‘the intention must be unequivocal and clearly expressed.” ‘The 


natural meaning of that, in our opinion, is that it should be 
clearly expressed to other co-parceners who are the persons 
interested. But the matter is put beyond all doubt by the two 
following decisions of their Lordships. In one of them, Girja 
Bai.v. Sadashw Dhundiraj 3 Mr. Ameer Ali delivering - their 
Lordships’ judgment says “ once the decision has been unequivo- 
cally expressed and clearly intimated to his co-sharers, his right 
to obtain and possess the share to which he admittedly has a 
title is unimpeachable; neither the co-sharers can question it, nor 
can the Court examine his conscience to find , out whether his 
reasons for separation were well-founded or sufficient ; the Court 
has. simply to give effect to his right to have his share allocated _ 
separately from the others.” .In the still more recent case in 


t (1915) I L.- R. 89 Mad, 159. ; * (1912) D: R. 40 1. A. ‘40, 
2. (1916) L. R. 43 I. A. 15I at p. 160=81. TE e 155 





"PARL XXIL THE MADRAS LAW, JOURNAL REPORTS. *49 


Kawal Nain v. Budh Singh |. Lord ,Haldane „delivering their 
Lordship’s judgment applied the same rule. to the decision of that 
case. He says “ by his plaint he had claimed a fifth share of the 
family, property, and their Lordships entertain no, doubt that the 
claim amounted to an intimation to the defendants, his co-sharers, 
- of the unequivocal desive of the plaintiff for separation from the 
joint family. If this be so, the judgment of the Judicial Com: 
mittee (reported. in the case we havereferred to) renders it beyond 
_ question that the-commencement ofthis suit for partition effected 
a separation from the joint family”. This is a clear recognition of 
the necessity that the intention should be communicated . to. the 
co-sharers to effect a severance. As.at present advised, we are not 
prepared to 'say that this doctrine does not apply even between a 
major co-parcener and a minor co-parcener, But, we think that in 
such a case, there must be such an intimation as the case admits of, 
that is, an intimation to the person who becomes a natural guardian 


- ag soon as the partition is effected and that person in this case is’ 


the mother of the minor. -She is clearly a proper person to protect 
the.separate interests of her son and she is the person who, accord- 
ing to the invariable practice of the Courts, is in the absence of 
the father appointed guardian ad litem in a sujt for partition in- 
stituted by a major against a minor. In the present case, no 
such communication is proved during: the lifetime of the major co- 
parcener and therefore the only conclusion we can come to is that 
when he died, he was undivided in status from his brother. 

No‘ doubt the plaintiff may have acquired the major co- 
“parcener’s share by virtue of the transfer in his favour, and may 


have succeeded to “his rights and be able to work them out in a. 


suit properly framed ; but he has. not established the right - which 

he claims in this suit for possession of these specific. items of 

immoveable property. s 
“In the result therefore the Second’Appeal fails and is dis- 

missed with costs. ay a $ 

re AN. 


a a aa S E ee er G 


I. (i017) 421 A. p. 169.: 88 M. DiJ. 48. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHIM AND MBR. JUSTICE 
OLDFIELD.. 


Kasi Viswanathan Chetty ` ... Appellant* (Petitioner) 
A ; 
Murugappa Chetty and another.., Responilents (Counter-Peté- ` 
tioners), 


Civil Procedure Code—O. 21,R. 8—Decree—Transmission for execution to Dis- 
trict Court—Transfer by it of decree to Sub Court o f A for execulion—Sale by that 
Court in execution—Validity—Jurisdiction—Transfer prior to sale o f territorial 
Jurisdiction over property to Sub Court of B—Property within territorial jurisdic- 
tion of Sub-Court of A at time of transfer of decrec—Effect pending proceedings— 
Effect on, of transfer of territorial jurisdiction over property concerned. 

A decree of tha Chief Court of Lower Burma was transmitted for execution to 
the Dt. Court of Ramnad and was by that Court transferred for execution to the 
Subordinate Court of Ramnad. In execution of that decree the Subordinate Court 
of Ramnad sold immovesble property of the judgment-debtor which, at the time 
of the said sale, was admittedly situated in the territorial jurisdiction of the 
Subordinate Court of Sivagunga. On objection taken to the jurisdiction of the 
Subordinate Court of Ramnad fo sell the property, held that though the transfer 
of the decres to the Subordinate Court of Ramnad might be valid on the ground 
that the property was on the date of such transfer situated in its territorial juris- 
diction, yet the sale by that Court was invalid because on the date thereof it 
ceased to have territorial jurisdiction over the property. 

Meaning of expression *' Court of competent jurisdiction ” in O. 21, R. 8 of 
the Code. i E 

Pending proceedings are transferred by operation of law on the occurrence of 
any change of territorial jurisdiction over the property with which they are 
concerned. 4 

Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura dated 14th February, 1916 in E. A. 
No. 361 of 1915 in E. P. No. 293 of 1914 (C. S. No. 158) of 1909 
on the file of the Chief Court of Lower Burma). 

L. A. Govindaraghava Aiyar and A. Visvanatha Atyar 
for Appellant. ' 

S. Subramania Aiyar for Respondent. 

The Court delivered the following 

Judgment:—The order before us is one passed under O. XXI, 


R. 90 of the Code of Civil Procedure, refusing to set aside a sale in 


< execution. As regards the objections to it argued on the evidence 


relating to inadequacy of price and substantial loss we accept the 
Lower Court’s observations and concur in its conclusions. The 
remaining objection that the sale was held without jurisdiction calls 
for more lengthy discussion. It arises as between appellant, the 
Judgment debtur, and Ist respondent, the decree-holder, and is 
“CO, M. A. No. 217 of 1916. Sth October, 1917 
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that the lower court, the Subordinate Court of Ramnad, had no 
jurisdiction to sell property, which, it is admitted, is situated in 
the territorial jurisdiction of the Subordinate Court of Sivaganga. 
The ‘decree under execution was passed by the Chief Court of 
Lower Burma and was transmitted by it for execution to the 
District.Court of Ramnad, that court transferring it for-execution 
to the lower court. 


The objection has been met first by the argument that the - 


lower.court is of unlimited pecuniary jurisdiction and therefore of 
competent jurisdiction within the meaning of 'O. XXI, R. 8 of 
the Code of Civil Procedure. The transfer to it by the District 
Court of the decree for execution was accordingly such as the rule 
contemplates and conferred on it the jurisdiction necessary to 
support its proceedings, notwithstanding that territorial jurisdiction 
over the property to be sold was wanting. But this has been justi- 
fied only by the assumption that the expression “court of 
compeient jurisdiction” in the Rule should be interpreted as it 
must be, when it occurs in S. 24, with reference to territorial 
jurisdiction. The assumption is unsustainable, because it is 
negatived by the object of the last mentioned provision. For 
the competence of a court to try a suit does not depend on its 
possession of any power connected with territorial compe- 
tence, since it has independently of it machinery for issuing 
process, obtaining the presence of parties and securing evidence 
throughout India. Otherwise as regards O. XXI, R. 8 
of the Code of Civil Procedure and execution, since, apart from 
the special and exceptional procedure by precept, a court carinot 
act through its officers except within its territorial jurisdiction. 
This follows from S. 39 (1) (b) and 5. 42 of the Code 
of Civil Procedure. S. 88 is no doubt general in its’ terms. 
But the reference in it to ‘‘the court to which the decree is sent” 
must be read with reference to a sending authorised by law, that 
is subject to S. 39. And the reference to competence in 
Order XXI, rule 8 must be interpreted in the same way. It may 
be added that this reference was first made in Order XXI, Rule 8 
of the present Code, the wording of S. 226 of the old Code 
of Civil Procedure corresponding with it having been modified, 
and it is therefore useless to refer to the only decisions on the 
point, those reached under the former Jaw. The conclusion must 
in the circumstances be against the contention of the decree- 
holder, the 1st respondent. i 
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; He has however argued in the alternative that the transfer 


_ of the decree to the Lower Court by the District Court was-or 


must be presumed to have been to a court competent, when the 
transfer was made, and that its competence has not been: affected 
by any’ subsequent transfer to the Sivaganga Court of jurisdiction 
over the village, where the property sold is situated. The transfer 


' of jurisdiction to the Sivaganga Court took place, we have ascer- 


tained from the District Judge, on the 15th April 1913, Regarding 
the date of the transfer of the decree by the District Court there is 
nothing on the record before us. But, if it be presumed that it was 
before the transfer of jurisdiction and that the transfer of the decree 
was valid, that cannot avail-the 1st respondent. For the material point 
is that the sale under consideration was held after 15th April 1913 
in 1915,........ when the lower court had no territorial jurisdiction ; 
and it is the law, as laid down in Subbiah Naicker v. Ramanatha 
Chettiar 1 a, decigion-by which we are bound, that pending proceed- 
ings are transferred by operation of law on the occurrence of any 
change in territorial jurisdiction over the property, with which 
they are concerned. Therefore, if the lower court was at any time 
competent to execute the decree in virtue of any transfer to it prior 
to 15th April 1913, it forfeited its competence to keep the suit pro- 
perty under attachment or to sell it from that date. The decision 
cited dealt, like the present proceedings, with execution. The only 
ground of distinction from it suggested, that the notification trans- 
ferring jurisdiction in question in it may have withdrawn, whilst 
that in question here did not withdraw, jurisdiction over the 
transferred area, would require clear support from the terms of 


`- the notifications, since such concurrent jurisdiction in the case of 


courts of equal grade is rare, if , not unprecedented. But such 
support, we. have satisfied ourselves, is in no degree forthcoming. 
This argument also must therefore be rejected. 

As the sale was held without jurisdiction, it must be. set aside, 
the appeal being allowed and the lower couri’s order being reversed 
with costs throughout, : 


JA. B. V. 


1, (1914) I. L. R. 87 M. 462.. 
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IN TER HIGH COURT OF JUDICATURE ‘AT “MADRAS. 


© PRESENT — MR. JUSTICE SPENCER AND Mr: Justicy i 


f 


KRISHNAN. 


Thacharath Parkum Btathatta = ae Appellants.* 
Kannan Raman Kurup (dead) and others, 
vo Ka NG 
Thayath Veetil Parkum Kayathirakkal. .... Respondents. | 
Chappan Nair and others | $ 


Limitation Act (XIV of 1859) Ss. lcl. 15 and 13—Limitation Act ax of, 1871, 
5. 29—Kanom—Redemption—Limitalion~Acknowledgment of title after eapiry 
- of the period prescribed for redemption but within the period allowed by S. 18 of 
Act XIV of 1859—Effect ea ee barred under -Yopealed Act, not ievived by 
later enactment. 


. Ina suit instituted in 1911, to redeem ere of the year 1798, it was 
found that the period of 60 years fixed by S. 1, Cl. 15, of Aot XIV of 1859, expired 
in 1858 but that there was an “aoleng wIGdinenié -of the mortgagor’s title i in 1861, 
(i. e ) within the period of grace of 2 years allowed by S. 18 of that Act.” ` 


Held, that the suit was barred by limitation. The words‘‘in the mean- 
time” in 8. 1. Cl. 15, of Act XIV of 1859 refer only to the 60 years mentioned in 
the first part ofthe olause and not to the period of grace allowed for a suit by 
S. 18 of the Act, and the acknowledgment was consequently ineffective to save 
Limitation, g - - 

A right to sue barred under a repealed Limitation Act is not revived by the 
passing ofa new Actin the absonce of a provision to that effect in the later 
enactment. b 5 


Second appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Tellicherry in A. S. No. 488 of 1913 
preferred against the decree of the court of: the Dt. Munsif of 
Payyoli in O. S. No. 337 of 1911. 

C. Madhavan Nair for Appellants. 

E. P. M. Menon for Respondents. 

The Court delivered the following 

Judgments':— Spencer, J:—Exhibit A having been found by 
both the lower courts to be not genuine, this suit has resolved 
itself into a suit to redeem a mortgage or kanom of the year 1798, 
corresponding to the Malabar year 974. 

The District Munsif found the suit to be barred by limitation. 
The Subordinate Judge reversed his finding on this point. Iam 
of opinion that he was wrong and the District Munsif was right. 

Under S. 1 clause 15 of the Limitation Act XIV of 1859 
the mortgagors had 60 years from the date of mortgage to bring 
a suit for the recovery of their immoyeable property. Those 60 

* S. A, No. 886 of 1916; -~ 14th August 1917, - 
100 ' 
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years seit in 1858. The. aie however provides that, if in 
the meantime an acknowledgment, ofthe mortgagor’s title or of 


. his right of redemption shall have been given in writing signed by 


the mortgagee, the 60 years will be reckoned from the date of such 
acknowledgment. In this case it has been found’ that there was 


such an acknowledgment in 1861. (Malabar year 1037): The 


Subordinate Judge thought that because S. 18 of the Act provided ` 
two years as a time-of grace for suing under the law, as it existed 
before this statute of limitations was introduced, therefore ‘two 
years must be included inthe time within which an acknowledg- 
ment, if made, would extend the period of limitation. 


S. 1 clause 15 is however quite clear to the contrary. The 
words “ in the meantime” can only refer to the 60 years mentioned 
in, the first part of the clause. If authority be needed, the 
case of Fatimatul-nissa Begam v. Sundar Das 1 is quite decisive 
on this point. At page 1010 the Judicial Committee of the Privy 
Council observed that under Act XIV of 1859 the right of mort- 
gagors to sue was kept alive till 1862, but if they did not sue the 
act remained unqualified by the proviso as to acknowledgments. 


For the respondents it has been argued that, as according to 
the Privy Council decision in Soni Ram v. Kanhaya Lal 2 the 
law of Limitation applicable to the case isnot Act XEV 1859, the 
law -in force at the date of the acknowledgments, but Act 1X 
of 1908 which was in force at the time. of the institution of this 
suit in 1911, the morigagors must under Article 148 of that Act 
have 60 years from the date when the right to redeem accrued, 
that is in the case of kanom 12 years from the execution of the 
Kanom deed. This will bring us to 1870 and the acknowledgment 
having been made in 1861 before the expiration of the period 
prescribed for the suit, a fresh period of 60 years will, it is argued, 
under S. 19 of Act IX of 1908 have to be computed from the time 


, when the acknowledgment was signed and thus the mortgagors 


had time till 1911 within which to institute their suit, - haat 

. The answer to this ingenious argument is that the right of 
the mortgagors to- sue having become barred as from 1858. by 
force .of the Act of 1859 and their right to the land having been, 
extinguished by S. 29 of Act IX of 1871.the subsequent Acts of 
limitation contained no provision whereby ; a right which had 
previously become extinct. -could be revived., a 

1. (1900) 1. D. R. 27 Ò. “1004; (P.c.) 918) i T R. 35 AL EIA 


` 
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This isthe view taken in Mukkunni v. Mdnon Bhatta 1 and in 
Fatimatul-nissa v. Sundar Das 3, Bed we must follow those 
authorities. >. : i 

The appeal is diwed: We restore the decision of the Dis- 
trict Munsif with costs here and in the Lower Appellate Court to 
be paid by the Ist and 5th’ respondents. 


Krishnan, J.:—The question raised in this second appeal for 
decision is one of limitation, The Subordinate Judge has given 
plaintiffs a decree allowing them to redeem a kanom mortgage of 
1798 overruling the defendant’s objection that the right tore deem 
had i ecome barred by -limitation so long ago as 1862. To save 
limitation an acknowledgment of the mortgagor’s title in 1861 is 
relied on. The question is whether that acknowledgment is 
sufficient for the purpose with reference to its date as it was made 
more than 60 years after the date of the mortgage. 


Appellant’s counsel argues that under Act XIV of- 1859 
the claim to redeem becime barred in 1862 on the expiry of the 
period of two years granted under S. 18 of that Act in spite of the 
acknowledgment alleged. This argument is, I think, clearly well- 
founded. Under S.1clause 15 of that Act a suit against the 
mortgagee of any property for the recovery of the same was not 
maintainable after 60 years from the time of the mortgage unless 
im the meantime an acknowledgment of the title of the mortgagor 
was given in writing signed by the mortgagee or by some person 
claiming under, him in which case the 60 years period had to be 
calculated from the date of that acknowledgment. The words. 
used are ““ in the meantime” which can only refer to the first 60 
years provided under the section. See Mukkanni v. Manon 
Bhatia 1. The Subordinate Judge held that because’ under 
S. 18 a period of two years is given for all suits as if the Act had 
. not been passed and as at the time. the acknowiedgment in this 
suit was made namely in 1861, a suit to redeem the plaint 
kanom would not have been affected by limitation by force of the 
above section, the said acknowledgment was sufficient to start a 
` pew period of limitation. In fact he has extended the scope of 
S. 18 to acknowledgments as well. There is clearly n3 warrant 
fòr this in the language of the section. It merély kept the right 
th sue alive for 2 years and as no suit was brought by plaintiffs: 
perore 1st January 1862 the bar under S. 1 clause 15 took effect. 

1, (1882) I. L. R 5M. 182. 2, (1900) I'L. R. 27 C. 1004, 
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See the observations af the Privy Council in Fatimatulunnissa 
Begam v. Sundar Das 1 ; 


It was suggested that the words “ in the meantime” ‘should be 
taken as including also the period of grace of 2 years provided by. 
the Act. Whatever doubts may arise if the‘ words used were 
“ the period prescribed” as in the later Limitation Acts there can - 
be no possible doubt that the words “in the meantime” can only. 
refer to the period mentidned in clause 15 itself. Admittedly 
the acknowledgment relied on in this case does not satisfy the. 
requirements of clause 15; therefore after Ist J anuary 1862 -a 
suit to redeem this kanom:of 1798 would have failed as barred by. - 
limitation. By S. 29 of Act IX of 1871 the right to the property 
itself became extinguished thereby. 


It was however urged by Mr. Menon for the plaintiffs that 


“we should apply Act IX of 1908 tothe present suit as that 


Act was in force at the time of the suit and applying that, he 
claimed that his suit was in time. As an dlteration has been 
made in the law with regard to: the starting point of limitation in 
the case of suits to redeem in Act XV of 1877 and in the present 
Act, that-point being now the date when the right to redeem 
accrues, whereas under the previous Acts the starting point was | 
the date of the mortgage itse!f, the acknowledgment of 1861 though 
insufficient to save limitation under the older Acts being more 
than 60 yearsfrom thedate of the mortgage should be sufficient 
under Act IX of 1908 as being-within 60 years from the date when 
the right to redeem accrued as a kanom is not redeemable till after 
12 years from its date under the Malabar Customary Law. Mr, 
Menon relied on the case reported in Soni Ram v. K. anhatya Lal.2 
and asked us to hold that his suit was not barred under Act IX of 
1908 ignoring the position under the previous law. 


The answer to this contention is that as the right to redeem `` 
in this case had already become barred in 1862 and the right to | 
the property itself extinguished, there was thereafter no subsisting 
right in the plaintiffs to which the present Act could apply. 
No doubt the Limitation Act applicable to a suit is the Act in | 
force when the suit is filed and if the suit is barred under that 
Act no further question’ arises. That was the position in the 
Privy Council case above cited, The further question that arises, 
here did not arise in that case. The principle that the Limitation 


1. (1900) I. L. R. 27 C. 1004, ` g, (1913) 1, D.R. 85 A 2a. 
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Act applicable to a suit is one in force at the date of the suit 
is subject to the condition that the right sought to be enforced 
had not already been extinguished under the previous law. There 
is nothing in» Act-XV of 1877 or in. Act IX of 1908 to show 
that the legislature intended to revive any extinct rights. The 
cases already cited Mukanni v. Bhatta 1 and Fatima v. Sundar 
Das. 2 are clear authorities for this view if any is needed, . 


It is therefore clear, that the plaintiffs right to redeem the 
kanom of 1798 was long ago barred and when. they failed to 
establish the kanom of 1884 under Ex. A on which they: primarily 
based their suit, the suit should have been dismissed. I agree 
with my learned brother in the order a ih a him. 


A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT T ABDUR RAHIM AND MR, J USTIOR 
BAKEWELL. a | 
Yelikepalli Venkaya and another ... Appellants* (Defendants). 

v. 
Sri Raja Venkatramayya Apparao 
since declared major (vide 
„order dated 10th January | 
1917 on C. M, P. No. 3658 ; K 
of 1916) and another : Respondents (Plaintiffs). 


Madras Estates Land Act, Ss. 9, 153 and 168—014 waste—Suit by landlord to 
eject a non-occupancy ryot—Forum. 


A suit in ejectment against a non-occupancy tenant of old waste holding 
under alease granted before the passing of the Estates Land Act, but whioh 
expired after the Act came into force, is maintainable only in the Revenue Court. 

Second appeals against the decrees of the Court of the Subor- 
dinate Judge of Bezwada in A. S. Nos. 109, 110 and 111 of 1915 
preferred against the decrees of the Court of the Additional 
District Munsif of Bezwada i in O. S. Nos; 124, 100 and 102 of 1913. 

V. Ramadoss for Appellants. 

T, Ramachandra Row for Respondents, 

The Court delivered the followmg 

. Judgment: —This is a suit in ejectment against a person who 
is admittedly a nmon-occupancy tenant of land described as old 





* S, A. Nos. 761 to 768 of 1916. | ; ` 16th August 1917. 
1. (1882) I, G. R. 5 M. 182. 2. . (1900) I. E. R, 27 0,-1004, 
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waste land within the meaning of the Estates Land Act. He had 
a lease before the passing of the Act which expired after-the Act 
came into forca. The question that arises is whether the suit 
must be brought in the Court of the Collector or in the ordinary 
Civil Court, This question of jurisdiction has been dealt with ina 
number of cases in this Court and the great preponderance of view 
is in favour of interpretation of S. 153 to the effect that the 
proviso to that section does not affect the question of jurisdiction 
which is dealt with by the section itself. That is to say, S. 153 
lays down tha; a suit to eject a non-occupancy ryoé shall be 
brought before she Collector and the proviso which has beén added 
by the subsequent Act IV of 1309 to that section only lays down 
that as regarda a non-occupancy ryot whose lease commenced 
before the commencement of the Act, the question regarding his 
liability to ejectment on the ground of the expiry of that lease is 
not affected bz anything in S. 153. That, as pointed out by 
Oldfield, J., in Sankaravenkataratnam v. Sri Raja Varadaraja 
Appa; Rao 1, deals only with the ground of liability to ejectment 
and-does not atfect the question of jurisdiction which is dealt 
with in the earlier part of that section. S. 9 of the “Act says 
that no land-holder shall, as such, be entitled to eject a ryot 
from his holding or any part thereof otherwise than in accordance 
with the provisions of this Act: that is to say by a suit instituted ` 
in the Revenue Court. This seems to be quite comprehensive, 
but the learned Pleader for the respondent argues that the posi- 
tion of the defendant in this suit is that of a trespasser as - 


` contemplated im S. 163. of the Act. But §. 163, as has been 


pointed out in more than one ruling of this Court exempts from 
the operation of the Act, persons who have not come into possession 
of a ryoti land Ly legal transfer or by admission as ryot by the 
land-holder. The mere, fact that a lease under which a man occu- 
pies ryoti land kas expired, does not, as we read that section, make 
him a trespasser: within the meaning of that section. 


The above view of the law has been adopted in a series of cases— 
Vuppulurt Atchayya v. Kanchumarti Venkata Seetaramachandra 
Rao 2, by Sankaran Nair and Sadasiva Aiyar, JJ.,. Achapparaju 
v. Rajah V.G. Erishnayachendralavaru® by Benson and Sundara ` 
Alyar, JJ., President, District Board, Tanjore v. Annasami 





1. (1915) 39 M. D. J. 184 at 187. 2. (1918) 13 M. L. T. 60=24 M. LJ. 112, 
4 fA “8. (1918) I. L. R. 88 M. 163. a s 
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Thondaman 1 by Oldfield and Sadasiva Aiyar, JJ: andin Ardajeri 
Rama Reddi v. Karpi Swaga 2 and Sankaravenkatarathnam v. 
Sri Raja Varadaraja Appa Row ® by Oldfield, J. Dissent has no 
doubt been expressed from that view by Spencer, J., in Ponnusamt 
Padayachi v. Karuppudayan 4, but it does not appear that in 
view of the facts found in that case it was necessary to deal with 
this question. Tyabji, J. differed from Oldfield, J., in the case 
in Sankaravenkataratnam y. Sri Raja Varadaraja Appa Rao A 
But we find that the learned Judge in an earlier case in Rami 
Reddi v. Karpi Sivaga 2, expressed a contrary view. The great 
preponderance of authority is undoubtedly in support of the conten- 
tion of the appellant that jurisdiction in a case like this is in the 
Revenue Court and not in the ordinary Civil Court. No doubt the 


proviso to S. 153 might at first sight be taken to mean that the ` 


cases mentioned there were taken out altogether from S. 153 but 
that as explained by Oldfield, J., is not the effect of the proviso. 
We reverse the decisions of both the courts and direct that 
the plaint be returned to the plaintiff to be presented inthe proper 
court. The appellants are entitled to their costs throughout. 
Second appeals 762 and 763 follow. 
A. V. V. 


— 
' 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —SIR JoHN WALLIS, CHIEF JUSTICE AND MR. 
JUSTIGE KUMARASWAMI SASTRI. 


Palaniammal ... Appellant® (21st defendant.) 
Sy tiles Ni 
Muthuvenkatachala Maniagarar Respondents (Plaintiffs, and 
and others. 86th, Ist, 6th, 7th and 8th 
defendants.) 


Hindu Law—Joint family—Partition—Agreement by a member of the jownt 
family with the manager under which the latter is to pay certain sums for matn- 
tenatce —Whether effects a severance of the joint family—Suit for partition by one 
member of the family alone against the manager—Other co-parceners not parties— 
Decree passed awarding the plaintiff's share—Whsther effects a severance of the 
other co-parcener's’ shares— Provision ina partition for a stranger, not being a 
bona fide family settlement, invalid. , 

"Where a suit for partition of certain properties bequeathed under a will by a 
father is instituted and after finding that the properties were joint family proper- 
ties and consequently the will was invalid, the lower court decreed partition of the 








+ A. No. 216 of 1909 29th August, 1917. 
1. (1916) 85 I. ©. 191. 2, (1918) 21 I. C. 916 | 
3. (1914729 M. L. J. 184. 4 (1914) LL.B, 88 M. 84826 MLJ. 285. 
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family properties and on appeal to the Sudder Adaulat, an agreement was entered 
into between a junior member of the joint family (in the present case, a partible 
zamindari) and the manager by which, the lattar was to give the formar Rs. 400 
every month out of the zemindari income for maintenance and also certain lands 
to be cultivated by him and it stated that the provision was in consideration of 
the fact that @ partition of the zamindari, which would if left intact be BR source of 
Protection to the family, will endanger the status of the zemindari and that it was 


. With a view to prevent a division of tha zemindari and to kaep it as an impartible 


‘estate, such agreement doas not in its true construction effect severance of the 
joint family but only provides for a convenient mode of enjoying tha joint family 
Properties, Sri Rajah Viravara Thodaramal Raj ya Lakhshmi Duri Garu v. Sri 
Raja Viravara Thodiramal Surya Narayana Dhatrazu Bahadur Garu 1 followed. 
Where a junior member of 2 joint partible zemindari sues the manager for par 
tition of his share not making the other co-parceners parties ‘the decree in the suit 
which merely allots his share of the propsrties does not effect a division as between 
the other members and the manager so as to effect a partition between them also 
The ruling of the Privy Council in Girija Bai v. Sadastriv. Dhundiraj 2, to 


the effect that the filing of a plaint in a suit for partition is sufficient to effect a 


Partition, does not mean that the effect of filing such a plaint is necessarily final. 
Treating the matter as one of individual volition, it is open to a co-parcener 
who has filed a suit for partition to abandon that intention before the suit pro- 
cedds toa decree and to continue in a state of jointness. : 

Where a partition takes place under a deoree of Court whereby one mem ber 
claims his share and obtains it, the effect of the decree on the remaining co- 
parceners must be determined by the terms of the deoree or where it is ambiguous 
by the scope of the suit, If the suit is one for general partition (in which oase it 
is necessary to determine the shares of all the members and to grant relifes tu all 
of them) and the decree declares the shares of all the members in the items of 
family property there will be a severance of status so far as the members are 
concerned and if the others in spite of the deorea continue to remain joint it can 
only be under an agreement express or implied to re-unite. But where from the 
scope of the plaint or pleadings all that appears is that one member of an 
undivided family wanted to cut himself off from the rest after receiving his share 
and the other members neither asked nor evinced any desire for a ‘partition inter 
sé, the consideration of the shares of the others is only incidental for the purpose 
of giving the relief which the plaintiff wants and ‘the Joint status of the others is 
unaffected by the deorea in favour of one member. Sudarsanam Maistri v. Nara- 
simhulu Maistri 8, Rukma Bai v. Balabuc 4, Ranganadha Rao v. Narayanaswami 
Naicker 5, Durga Dei v. Balmukund 6, Rangaswami N aidu v. Sundararaja 
Naidu 7, referred to. - ` 

Per Kumarasawami Sastri, J.:—An agreement whereby a considerable portion 
of joint family property has been excluded from partition and given to person's 
who have no legal claim whatever cannot be binding upon the minor sons simply 
because their father is a party to it unles it can be supported as a bona fide 
compromise of a disputed claim. Ramkishore Kedarnath v. Jai N arain Ram- 
rachpal-®, followed. 


Appeal against the preliminary decree of the District Court of 
Madura in Original Suit No. 42 of 1908. 


1, (1897) IMG. R 20 M. 966, (P.C.) ` 2, (1916) L. R. 48 I: Ap, 151. 
8. (1901) I. L. R. 25 M. 149.” 4. (1908) I. L. R. 80 0. 725. (P. 0.) 
6. (1908) I. D, R. 81 M. 499. 6. (1906) I. L. R. 29 A. 93. 

7, (1916) 31 M. L. J. 472. 8. (1918) I. LĪ R. 400, 966. 


4 
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` The Hon'ble the Advocate General ( S. Srinivasa Aiyangar ) Palaniammat 
for Appellant. V, 


Muthuven- 
T. E. Ramachandra Aiyar, B. Sitarama Rao, S. R. Muthu- hatachala 
sami Aiyar for Respondents 1 and 2. Maniagarar. 


The Hon’ble Mr. T. il eae and S. Muthia Mudéliar ea 
for Respondents 3 to 7. 


The Court delivered the ign ? 
< Judgment. :— Wallis, C. J. :—This Appeal A to me to Wallis, C. J. 

be. quite unarguable on the question of the compromise, and I 
confine myself to the quéstion whether the plaintiffs are entitled 
to ‘partition of the suit lands as joint family property. The view 
taken i inthis Presidency prior to the wu Bench decision in’Soun- 
dararajan: v. Arunachalam Chétty } was that, while every co- 
parcener had a right to’ partition, actual severance was only 
effected either by agreement of the co-parceners or by a preliminary 
decree, in a suit for partition. ; The Full Bench felt bound to 
abandon that view in deference to the observations of their Lord- 
ships i in, Suraj Narain v. Ikbal Narain? and that they interpreted 
that decision correctly appears from the subsequent decision of 
their Lordships i in Girjabat v. Sadashiv Dhundiraj® which must 
be taken as finally settling the question, Kawal Nain v. Prabhu 
Lal 4. In Girjabai v. Sadashiv Dhundir ‘aj ® the cases are said “to 
establish clearly that separation from the jomt family involving the 
severance of. the joint status so far as the separating member is 
concerned, with all the legal consequences resulting therefrom, ‘is 
quite distinct from the-de facto -division into specific shares of the 
property held until then ‘jointly. One is a matter of individual 
decision, the desire on the part of any one member to sever himself 
from the joint family and to enjoy his hitherto undefined or 
‘unspecifiéd share separately from the others without ‚being sub- 
ject to the obligations which arise from the joint status ; whilst 
‘the: other’ ‘is the natural ‘resultant from hig decision, the 
‘division: and: separation of his share, which may be arrived at 
either by private agreement among the parties or on -failure of 
- that by the. intervention of the Court”. There are however two 

:obseryations which I wish to make on this with reference’ to the 
facts of the present, case. As stated earlier in the judgment: 
“separation which means the severance of the status of jOintness 
is @ matter of individual volition,” and it has been ruled. by their 
‘Lordships i in accordance with these principles that the filing of the 
plaint in a suit for partition is sufficient bo effect a partition. Ido 


(1915) I. Te R 89M. 169=29 M L.J. 616, 

(1912) L. R. 40 I A. 48=24 M: L-J. 845=35 A. 80. 
(1916) L. R. 43 I. A. 151=31 M. I.J. 455=48 C. 1081.. 
(1917) L. R. 44 I. A. 159=88 M. L. J. 42=39°A 496,- 
(1916) L. R. 48 1. A. 161 at p. 160. 
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not understand this ruling to mean the effect of filing such a plaint 
is necessarily final. ‘Treating the matter as one of individual 
volition, it seems to me that it is open to a co-parcener who has 
filed a plaint for a partition to abandon that intention before the 
suit has proceeded to a decree and to elect to continue in a state of 
jointness. The reason far so holding is all the stronger in this part 
of India where the filing of a plaint for partition was not under- 
stood as of itself effecting a severance. Secondly, as- to the effect 
of severance by one co-parcener or the other co-parceners, it is well. 
settled that, when one co-parcener severs himself from the joint 
family, the other co-parceners may remain united inter se, as was 
recognised by their Lordships in Ram Pershad Singhv. Lakhpati 
Koer 1, and Balabuz Ladhuram v. Rukhmabat 2. The observation 
in the latter case that there is “no presumption, when the one co- 
parcener separates from the others, that the latter remain united” 


. was a general one, and cannot, in my opinion, be read as affecting 


the presumption that the other co-parceners remain united at ` 
any rate in this part of India where all that is shown is that one , 
co-parcener has severed himself and had his share allotted to him. 
In this state of things it is usual in this part ot India for the other 
co-parceners to go on living as before, and I entirely agree with 


- what my learned brother with his greater experience of the habits 


and customs of his countrymen has said upon the subject. See 
also Ranganadha Rao v. Narayanasami Naicker 3 and Ranga- 
sami Naidu v. Sundarajulu Naidu. £ 

These being the general principles, it only remains to apply 
‘hem to the present case. The common ancestor purchased a 
mitta in the early part of the last century, and in 1835 one of the 
younger sons sued the eldest son for ‘partition and another of the 
younger sons Shanmuga Kumara’ Maniagar was one of the 
defendants in that suit. When his son sued for partition in 1849, 
it was objected that his father had admitted in the suit of 1835 
that the Zemin was impartible, but the Civil Court held that the 


plaintiff's father had 'not given up his claim for partition in that 


suit, but only expressed his willingness at the time to the estate 
being managed by the eldest brother as head of the family, 
Exhibit E. That is all we know of the suit of 1835, and it does 
not seem sufficient to warrant us in holding that the filing of the 


1. (1902) L. R 801. A., I=L L. R. 30 © 281. 
, 2. (1903) L: R. 301 A. 1801903. 3. (1908) I, L. R. 81 Mad. 482. 
. 4. (1916) 81M. L J. 472, 
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plaint in that case operated as a division in status of all the Palaniammar 
; i TN aes 


co-parceners, ji 


Muthuven- 
` a : 3 : katachal 
Then we come to the suit 1843 which was a suit for parti- ypsnicoarar. 
tion and allotment of the share taken by the plaintiff under a > 


will of the first Zemindar, The Civil Judge found that the will WS O7 


was not operative, as the property was joint family property and 
that the division in the will was beyond the powers of the testator, 
and passed a decree for the partition of the suit property dividing 
one half among the sons of the senior wife and allotting the other 
half to the son of the junior wife according to what he erroneously 
believed to be the rule of Hindu Law. Here again I do not think 
: the filing of a suit for partition by the ancestor of the plaintiff's 
branch can be said of itself to have effected a severance, as when 
the case was under appeal to the Sudder Adalat the plaintiffs’ 
ancestor entered intoa razinamah, the effect of which will be 
considered later, and asked the Court not to proceed: with the 
partition, and the Court, acted on his application and inserted in 
the judgment what appears:to be a declaration that the family 
was to continue joint. ° 


While the appeal was pending, the appellant who was 
the eldest son of the deceased and senior co-parcener in- 
_ duced the widow of the third. son’ on behalf of herself and 
her minor children to enter into a razinamah Exhibit 
B dated ist June 1846 by which she is alleged to have 
released their claim to a share in consideration of his 
- undertaking to grant them a fixed maintenance, and on the 29th 
November 1847, he obtained a similar release Exhibit I from the 
second son who.was the Ist plaintiff in the suit and through whom 
the present plaintiffs claim. Subsequently to'the decree of the 
Sudder Adalat on 12th December 1848 he obtained a release 
Exhibit B from his step-brother, the son of the junior wife of the 
deceased who had not been mide a party to the suit of 1843. In 
1849 one of the co-parceners who had been 2nd plaintiff in the 
suit of 1843 brought a suit for pariition against the eldest son and 
senior co-parcener and obtained his share, the Court holding that 
he was not debarred from enforcing his claim by the action of his 
father during the suit of: 1835 with which I have already dealt. 
The result of all these proceedings was that the eldest son of the 
purchaser and his descendants in the male line enjoyed all the pro- 
perties left after the partition in 1849 on the strength of the 
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releases Exhibits III, I, and B, until the. death of the last male 
descendant in 1896 raised the question as to who was his right 
heir, a question which depends, on the question whether or not he | 
was divided at the time of his death. j 


As regards the plaintiffs” claim, the main question appears to 
me to be whether their ancestor parted with all the interest of his 
branch in what till then was joint family property in favour of the, 
senior co-parcener by Exhibit I. If he did, I do not think that, 
he acquired any rights under the decree of the Sudder Adalat in. 
1849 which does not appear to me to have been intended to affect 
the operation of the razinamah Exhibit I to which it. refers. If 
he did not and continued a _co-parcener, I do not think the filing 
of the suit of 1849 for partition against the senior co- parcener by 
another co-parcener to which he was not a party, and the fact that 
that co- parcener obtained a decree for his share effected a division 
in status between the senior co- parcener and the plaintitfs’ branch. 
As I have already said a severance by one co-parcener does not 
effect a severance of the other co-parceners inter se when they all | 
go on in the same way. The real question then seems to me to 


“be the same as in the Belgam case in Sri Raja Viravara 


Thodhramal Rajya Lakshmi Devi Garu v. Sri Raja Viravara 
Thodhramal Surya Narayana Dhatrazu Bahadur Garu 1 
whether by Exhibit I there was an effectual partition. In 
“that case the junior son of the first Zemindar on behalf 
of himself and his heirs executed in favour of the elder brother 
and his heirs two pharikut sunnads, or partition deeds, by one 
of which he undertook on behalf of himself and his heirs not 
to make any further claim on the estate in consideration 
of the village allotted to him. Their Lordships affirming the 
judgments of the District Court and this Court, to which we have 
referred, held that this deed did not preclude the descendants of the 
‘younger ‘brother from taking in preference to the Ist defendant 
who was the widow. of the last male descendant of the elder 
brother. They did not find any sufficient’ evidence in’ the 
arrangement made by these documents of an intention to take the 
estate out of the category of joint or common family property so 
as to make it descendible otherwise than according to the rules of 
law applicable to such property.’ The parties in that case appear , 
to have dealt with the estate’ on the footing that ib was impartible 
1, (1897) L, R 241 A. 118, 19290 M. 256. 





< 
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although it :was not ‘so; and their Lordships observed that the 
junior brother accepted the appropr iated village-for maintenance i in 
satisfaction of such .rights as he conceived he’ was entitled: to:- 


The facts of the present case differ in ‘many respects. ` The 
first Zemindar ‘had seven sons, two of whoni died without issue 
and may be disregarded. When Exhibit III and Exhibit I were 
executed a preliminary decree for partition, Exhibit C, had been 
` passed in the suit on the alleged will, and was under’ appeal by 
the Ist defendant the eldest brother. If that decree had stood, 
there can, I think, be little doubt that it would have effected or 


recognised a division in status. "What was stipulated by Exhibit ` 


IIL between the Zemindir -and the representatives of the third 
brother was that thé Zemindar and his heirs were to pay an 
annuity ‘of Rs. 400 for ever, as well as surrender to them certain 
lands, ‘etc., that the terms might be enforced in execution, and 
that the eldest ' brother and his: heirs should be entitled to the 
gains and liable for the losses of their branch. Exhibit I, which 
was executed subsequently between the eldest brother and the 
second ‘brother, purports to be on the same lines as Exhibit III 
and is in similar terms, but contains a recital that the settlement 
was come toin consideration of the fact that “if tke aforesaid 
Zemindary is partitioned, the status ‘of a Zémindary which would 
ever be.a source of protection to the family : will: be: endangered ” 
and with a view to prevent it, it concludés with the stipulation 
that-the:second brother should not proceed with the partition suit 
and that the Zemindar should be entitled and liable to all the gains 
and losses of his.share. Accordingly the second’ brother who was 
the Ist respondent filed his razinamah and said he did not want a 
partition and the appellate decree did not award one. In this 
state of things I.think the present question depends upon what is 
the right construction of Exhibit I. Now Exhibit I was only an 
agreement between the Zemindar, the senior co-parcener, and 
one of the junior co-parceners. It did not bind the other co- 
parceners and did not prevent another co- “parcener from filing the 
suit,0f 1849 for partition against the Zemindar. Ona careful 
consideration of the question, the conclusion to which I have come 
is that the effect of Exhibit I. was that the senior co-parcener and 
his heirs were to be left in possession of the estate as Zemindars 
subject to: the terms of “the instrument, but “I do not think it 
evidences an jntention on the part’ of the junior co-parcener who 
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executed it to cut himself and his branch off from the joint 
family, so that in the event of. failure of the direct heirs of the 
senior co-parcener, his share should pass by survivorship to the 
other co-parceners who were not then separated to the exclusion 
of the executant of Exhibit I and his heirs. On the whole I think 
there is even less reason than in Ram Autar v. Raja Mahammad 
Wumtaz Ali Khan 1 for presuming an intention to take the estate 
out of the category of joint or common family property. > 

Assuming that Exhibit I did not effeat a severance of the 
second brother’s branch from the joint family, the question ig 
whether it is any bar to a suit for partition by the plaintiffs who 
are members of that branch, or whether ‘the 2nd and 3rd defend-. 
ants who are also members of that branch are entitled to resist 


‘partition as the nearest dayadis of the last male of the 


senior branch and so heirs to his separate or self-acquired property! 
The District Judge has held that’ Exhibit I if regarded as an 


agreement not to partition is illegal and void. 


It is unnecessary to consider how far Exhibit I regarded as an 
agreement not to partiton could have been enforced between the 
parties to it. It is, I think, clear that after the failure of the 
senior co-parcener’s branch, it cannot operate to prevent the 
plaintiffs from suing the other members of their branch including 
the 2nd and 3rd defendants and the rest of the joint family for 
partition. Rajender Dutt v, Sham Chund Mitter 2 Ramalinga 
Khanapure v. Virupakshi Khanapure 3 Radhunath Mukerjee v. 
Tarucknath Mukerjee 4. This is the main question in the case. 
In this and other respects, I agree in the conclusion arrived in 
the judgment prepared by my learned brother and in the order 
proposed by ‘him, l 

Kumaraswami Sastri, J :—This appeal arises out of a suit 
for partition of an estate known as the Vadimitta estate. It 
originally belonged to one Perayur Muthukumarasami Maniagar 
who died several years ago leaviny six sons by his first wife and 
one by his second. The case for the plaintiffs is that the 
descendants of the various braaches continued to be members of an 
undivided family, that the Mitta is partible property and that 
they as the descendants of the second son of the propositus are 
entitled to 1/12th share in the estate. There is no dispute about 





1, (1897) L. R. 24 I. A. 107, 114. 2. (1880) I. L. R. 6 Cal. 106; 
8. (1883) I. L. R. 7 Bom. 588; 4. (1875) 3.0. W. N. 126. ` 
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the relationship of the vartous. parties to the suit as set out in the 
pedigree annexed to the plaint. The property admittedly continued 
to be in the possession and enjoyment-of the descendants of the 
first son of the propositus.. The male descendants of that branch 
became extinct with Ponnusami Maniagar who died a minor on 
the 16th October 1896 leaving no issue but only a sister Palani 
` Ammal who is the 21st defendant in this suit. When Ponnusami 
Maniagar died, the Mitta was under the management of the 
Court of Wards and the Collector, after the death of Ponnu- 
sami Maniagar, instituted an interpleader suit as there 
were various rival claimants to the estate. To that suit 
the present plaintiffs were not parties but their father was the 
Sth defendant. The suit was compromised and he got a share in 
the estate. The plaintiffs inipugn the compromise as being in 
fraud of ' their rights and as having been entered into by their 
father under coercion and undue influence. They also allege that 
their father was a drunkard anda min of dissolute habits and 
was not protecting them and that the compromise was manifestly 
to their disadvantage as a large portion of the estate was excluded 
from the partition. The case for the appellant is that the des- 
cendants of the various branches became divided several years ago, 
that the estate was in the enjoyment of Ponnusami Maniagar the 
last male holder as divided property, that the plaintiffs, who are 
the sons of the Ist defendant in the suit being mora remotely 
related to the deceased male holder than their father, have- no 
interest in the property and that, agsuming they have any interest, 
the compromise entered into in the interpleader suit is valid and 
binding on them as it was entered into by their father bona fide 
and for their profit, The District Judge held that the plaintiffs 
| were members of an undivided family with the deceased Ponnu- 
sami, that they were entitled to a share in the estate and that the 
compromise entered into by their father was not binding on them. 
Two questions arise for determination in this appeal. The first is 
whether the mitta was held as divided property by Ponnusami 
Maniagar in which case the plaintiffs would admittedly have no 
claim, their father being a nearer Dayadi than themselves and 
secondly, whether the compromise entered into by their father is 
valid and binding upon them. So far as the division or non- 
division is concerned, there has “been no formal partition deed 
between the various members of the family, and it is not alleged 
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Reliance has been placed by the learned Advocite-General upon 
legal proceedings and documents (Exhibits B,D.#,F.I, IL and IID 
as evidencing a divided status and it is necessary to consider the 


. Various decrees and documénts referred to in order to determine 
` whether they in fact effected a division in ‘status between the 


several sons of the propositus. 


PRerayur Muthukumarsami Maniag ur the propositus died leav- 
ing a will wherein he purported to give the Mitta to his sons. by 
his two wives in unequal shares. A suit was filed in the Zillah 
Court of Tinnevelly by Thambusami Maniagar, the ancestor of the 
present plaintiffs, Kumara Muthayasami Maniagar, the 4th son of’ 
Muthukumarasami Maniagar, the widow of Gopalasami Maniagar, 
the third son as ‘guardian of her minor children and Mannarsami ~ 
Maniagar, the grandson of Muthukumarasami by his son Shanmuga 
Kumaran Maniagar against Muthu Venkatachalasami Maniagar,the 
eldest son of Muthukumarasami Maniagar, The pleadings are not 
filed but it appears from Exhibit A (the decree of the Zillah Court 
of Tinnevelly) that the plaintiffs claimed a division of the estate on 
the ground that Muthukumarasami Maniagar left a will dividing 
the estate between his sons, ‘The suit was resisted by Muthu- 


` venkatachalasami Maniagar, the eldest son on the ground inter alia 


that the Mitta was not divisible and that the wili executed by their 
father was invalid under Hindu ‘Law. The Zillah Judge found 
that the estate was purchased by the father of the Ist ' plaintiff 
and ‘defendant’ and that it was partible property but was of 
opinion that the division made by the father was invalid. © He 
proceeded to deal with the cise under the Hindu Law as he under- 
stood it declaring’ the rights of the parties to the estate according 
to what is called Pathnibhagaim (shares according to wives) the 
six sons by the first. wifé being’ declared entitled to one-half and 
the only son by the second wife to the other-half. Thè dedree 
also dealt with the personal property left on similar lines, Ib will 
thus be seen that; although the plaintiffs wanted their share from 
the defendant, all that was done by the Zillah Judge was to 
declare that the plaintiffs and defendants were entitled to half 
the Mitta jointly and that the son by the second wife who was not 
a party to the suit was entitled-to the other half. An appeal was 
filed against this ‘decree to the Sudder Adalat Court and Exhibit 
D is the decree of that. Court, The Suddar ‘Adalat Court held that 


` 
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/ 
the will alleged to have been executed by the father of the parties 
was invalid under Hindu Law, that the estate was partible but 
that the principle of the division effected by. the Zillah, Judge 
was wrong, the estate being divisible not according to Pathno- 
bhagam but-between the several sons equally, irrespective of 
whether they were the sons by the firsb or second wife. In 
paragraph 35 of the judgment, the Sudder Court resolved to amend 
that portion of the decree of the lower court which related to the 
division of the estate according to Pathnibhagam and “ to adjudge 
that the heirs to the estate‘in dispute are entitled to share in the same 
in the manner laid down by the Hindu law of inheritance.” In 
paragraph 36 they state that‘‘the suit having been originally 
brought to obtain a share in the estate under a: will which has been 
rejected, the Court of Sudder Adalat do not consider that they are 


called upon to direct that a sub-division of the estate be now made 


in accordance with the law of inheritance, nosuch question being 
before the Court” In paragraph 37 they state “itis therefore 
left for the heirs, or for such of them as may be dissatisfied with 
the management of the joint. estate by the head of the family, to 
adopt such a course of proceeding as they 3 may seem fit to obtain 
the surrender to them of their respective portion or portions of 
the estate.” After the decree of thé Zillah Court and during the 
pendency of the appeal to the Sudder Court the first plaintiff in 
that suit who was the second son of Muthukumarasami Maniagar 
and the great-grand-father of the present plaintiffs executed a 
deed (Exhibit I) in favour of the defendant in that suit who was 
his eldest brother. This document was filed in the Sudder Court 
and paragraphs 21 and 22 of the judgment (Exhibit D) refer to 
it. In paragraph 21 it is said that a razinamau had been filed by 
the 1st respondent stating that he no longer wishes to press the 
appellant for a partition of the estate, and in paragraph 22 it is, 
stated that the only respondent left to continue the action is 
Mannarasami, the son*of Shanmuga Kumaran Maniagar who was 
the fifth son of the propositus. Exhibit I which is dated the 29th 
of November 1847 purports to be a razinama presented by the 


great-grand- -father of the -present plaintiffs who was the Ist 


respondent, and his eldest brother who was the appellant in 
the appeal to the Suidder Court. It recites that the eldest son 
Muthuvenkatachalasami Maniagar continued to enjoy the Zemin 


according to the hereditary practice of Zemindars, that the other - 
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respondents to the appeal were entitled to maintenance, that the 
plaintiffs in the suit, considering that the rate of maintenance 
given to them was insufficient, filed a suit for partition which re- 
sulted in a partition being directed -by the Civil Court and that 
the parties to Exhibit I effectela compromise of their disputes. 
Paragraph 2 of the razinima states that in consideration of the 
fact that a partition of the Zemindari, which would, if Jeft intact, 
ever bea source of protection to the family, will endanger the 
status of the Zemindari and with a view to prevent a division 
of the Zemindari and to keep it as an impartible estate, the Ist 
respondent to the appeal was to get Rs. 400 per annum payable 
to him out of the Zemindari income by the appellant and also 
certain lands to be cultivated by him and also certain other small 


_ benefits which are not niaterial. The document winds up as 


follows :—‘‘ As the 1st respondent and the appellant. amongst us 
have executed between them Oolambadikkat kararnamah on 
stamp papers to the above’effect so that the 1st respondent Thambya 
swami Maniagar may not take any further steps in the partition 


| suit and that the appellant and his heirs should be entitled to the 


gains and liable for the losses of the 1st respondent's pangu (share) 
it is requested that the Court may be pleased to order the razi- 
narna to be filed in the above suit and stop the trial on behalf of 
the Ist respondent.” On the lst June 1846 a razinama (Exhibit 
IIL) was entered into between Muthuvenkatachalasami Maniagar 
and Avudaithangammal (widow of Gopalasami Maniagar the third 
son of Muthukumarasami Maniagar) acting for herself and on be- 
half of her minor children. It recites that a suit was filed be- 
cause the defendant did not pay them adequate sum for their 
maintenance, that the defendant after the passing of the decree 
in that suit was attempting to appeal to the Sudder Court and 
that the parties in. the presence of the Court have agreed that 


- the defendant (who is called the Zemindar) should pay for the 


maintenance of the third branch of the family, which consisted 
of the two sons of Gopalasami Maniagar and .the widow, Rs. 400 


. every year from the income of the Zemindari, that certain lands 
were tobe given to them and that the sum of Rs. 400 should 


continue to be paid by the said Zemindar and his heirs to the 
third branch and their descendant. From the endorsement of the 
Givi] Judge it appears that Exhibit IIT was‘filed in Court on the 
sth June 1846 which is: about three months after the decree 
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' (Exhibit A) passed by the’ Civil Judge in the suit. On the 12th  Palhniammal 
December 1848, Exhibit B, which purports.to be a razinama TANG 
agreement, was executed by Muthuvenkatachalasami Maniagar __katacbala 


the eldest son of the propositus by his first wife to Sundarabala pi ai 


Kumarasami Maniagar the son of the propositus by his second wife. umea 
It recites that there were misunderstandings between them and that Sastri, J. 
they entered into that agreement in settlement of all the disputes. 
It states that the executant and his successors in title should be 
entitled to the Pattam (succession) and to all rights in the Zemin- 
dari (Mitta) that Rs..1,000 every year should be paid to Sundarabala’ 
Kumarasami Maniagar and his successors for maintenance and that 
some lands should be given to him for cultivation. The amount 
of maintenance is charged on certain villages specified in the agree- 
ment. The document winds up as follows :—“ that excepting 
this, you have no right either heretofore or hereafter to any 
property moveable or imamoveable ; that you yourself shall discharge 
the debts contracted by you; that you shall have nothing to do with 
the decision of the Tinnevelly District Court in the suit brought 
by your younger brothers against us; that you too are entitled to 
a share; that you shall-have nothing to do with whatever decision . 
that may perhaps be passed about your share by the Sudder Court 
in Appeal No. 20 of 1846 preferred by us against our younger 
brothers; and that hereafter there shall be no Dayadi suit about 
anything between you and us.” It appears from this agreement 
. that a -counter-part was executed by Sundarabala Kumarasami 
Maniagar in favour of his brother. In 1849 a suit was: 
filed on behalf of Mannarasami Maniagar, the eldest son of 
Shanmuga Kumaran Maniagar for a fifth share in the Vadimitta 
Estate. It will be remembered that in the decree of the Sudder 
Court he was said to be the only respondent who was left to con: 
tinue the action. It was alleged that by the decree of the Sudder 
Court the heirs were referred to a regular suit if they were 
dissatisfied with the management of the property by the. head of 
the family and wanted a partition of the estate and that the 
plaintiff was therefore entitled to a division as he was dissatisfied. 
The plaintiff stated therein that other four persons entitled to an 
equal share in the property were the eldest son of the deceased 
propositus; his second son -‘Thambiasami. Maniagar (great grand- | 
father of the present plaintiffs), Sundarabala ‘Kumarasami Maniagar, , 
gon of the propositus by his second wife and Muthukumarasami 
Maniager, the grand-son of the propositus. The r defendant to . 
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the suit was Muthu Venkatachalasami Maniagar the eldest son of 
the deceased propositus. He defended the suit on the ground that 
the Mitta was not divisible, that razinamas had been entered into 
by certain other heirs of the deceased relinquishing their claim for a 
partition and consenting to receive maintenancé, that the plaintiffs’ 
father admitted in Suit No. 8 of 1835, that the Mitta ‘ought 
to be enjoyed according to primogeniture, that the parties renounc- 
ed their claim for a division of the estate and that the plaintiffs 
had two step-brothers who ought to be made parties to the suit. The 
Zillah Court held that the decree of the. Sudder Adalat Court was 
conclusive as regards the estate being partible, that the plaintiffs’ 
father did not give up‘his claim for partition in Suit No. 8 of 1835 
but only expressed his willingness at the time to the estate being 
managed by the defendant as the head of the family and that it 
was not necessary to consider the claims of the -plaintiffs’ step- 
brothers as they would, if at all, be entitled toa partition of the 
share allotted to the plaintiffs. The Judge awarded one-fifth share 
of the mitta to 1st plaintiff subject to the claims which his step- 
brothers might establish. An appeal was filed by the defendant 
to the Sudder Court and the decree of that Court is marked as 
ExhiLit F. 


On appeal objection was taken by the appellant that two of 


- his brothers who were alive ought to have been made parties to 


the suit and that the suit was therefore bad for non-joinder, With 


‘regard to that plea, the Sudder Court in dismissing the appeal 


observed as follows :—“ Neither is the presence of the appellant’s 
brother in the suit requisite, seeing that appellant as head of the 
family holds the. property in issue and the shares of his brothers 
in the computation of that claimed by the appellant have. 
been allowed for.” After the death of the decree-holder one 
of his widows sold the interest of -her husband, under the 
decree for partition which he had obtained, to Muthukumarasami 
Maniagar of the first branch of the family by Exhibit C, dated 
31st October 1870. The document recites that Muthukumara- 


' gami Maniagar was Zemindar of four shares, that her (executant’s) 


husband died on the 25th September of that year indebted to the 
‘extent of Rs. 8,000 and that the widows ,were not able to dis- 
charge the debt. 

‘It will thus be seen that by various agreements o or Hle 
the first branch of the family continued to be in possession and 
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enjoyment of the Zemin without any actual partition being effected. 
In 1873 Muthukumarasami Maniagar mortgaged the Zemindari 
to one Alagappa Chetti for Rs. 600 under the document E Exhibit 
II, dated the I7th September. The purpose of the mortgage does 
not appear'and this document is not of much use as there is no 
recital as to the property being divided or undivided. 


These are all the documents relied upon to show that the ~- 


first branch of the family was divided in status although there 
was no actual partition at any time. So far as the 7th 
branch, of the family is concerned, namely, the branch descended 
from the second wife of the propositus, the District Judge has 
held that Exhibit B was a complete severance of interest between 
that branch and the others and having regard’to the express 
terms of the Exhibit B which I have already set out the District 
Judge is correct. Nothing can be clearer than the recitals in 
exhibit B that the parties to it should have no kind of common 
interest subsequent to its date and that the son by the second 
wife had transferred his share absolutely in consideration of a fixed 
payment and certain lands allotted to him. l 


-As regards the second branch, the only documents that could: 
affect the rights of the parties are Exhibits I, D, E and F and the 
question is whether these documents show unequivocally that me 
parties intended to be separated in status. 


It is argued by the learned Advocate-General that the effect 
of the suit filed in the Zillah Court by the great grand-father of 
the plaintiffs was to create a severance in status whatever must 


have been the ultimate decision in that suit, and that, even if there’ 


was any doubt as to the effect of the decree, Exhibit I isan out 
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and out assignment of the share of the great grand- . 


father which left to that branch no other rights but to claim the 
maintenance allowed to the plaintiff and his successors, — 


It is contended for the respondents that the suit in the Zillah 
Court was not one for partition of an undivided estate but only a 
suit to get the shares given under the will of their father, that there 
was no question of co-parcenary rights in the litigation, that the 


effect of the decree of the Sudder Court was to dismiss the suit as 
filed and that the declaration in paragraph 37 of the decree of the: 
Sudder Court (Exhibit D) which leaves the family undivided and 


< puts the first branch of the family in the position of managing 
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members of the family, was expressly made to prevent any doubts 
that might otherwise arise. 

As regards Exhibit 1, it is contended that it was only an 
arrangement for a better enjoyment of the property the parties 
being under the impression that they could by agreement render 
the estate impartible and that it would be advantageous to them to 


_ leave the property undivided and to get onl y maintenance. It is 


also argued that it was superseded by the decree passed subse- 
quently by the Sudder Court (Exhibit D) or that in any event they 
must be read together. B 

I am of opinion that there has been no division in status 
between the various members of the family. In considering the 
decree Exhibit D and the effect of the various recitals in the 
documents and the intention of the parties who entered into the 
various transactions so far, as their status was concerned, it should 
be borne in mind that till the recent decision of the Privy Council 
in Girja Bat v. Sadashiv Dhundiraj 1, the view current in the 
Madras Presidency was that, to effect a division of status between 
the members of a joint family, a mere unilateral declaration or 
the filing of a suit for partition was not sufficient and that there 
should be either the consent of all the co-parceners or a decree of 
Court, either preliminary or final, putting an end to the co- 
parcenary. I need only refer to the judgment of Mr. Justice 


Bhashyam: Aiyangar in Sudarsanam Maistri v. Narisimhalu 


Maistri 2, and Subraya Mudalt v. Manika Mudali 3, Even assum- 
ing that a unilateral] declaration was then thought to be sufficient, 
the question is whether the documents above referred to by me 
show that the great grand-father of the present plaintiffs during the 
course of the proceedings in the Zillah Court in 1846 and Sudder 


- Court in 1849 or when he executed Exhibit Lin 1847 unequivocal- 


ly and unmistakably manifested his intentiow to separate himself 
from the elder branch. As regards Exhibit A the decree of the 
Zillah Court in the suit filed by the plaintiffs’ great grand-father — 
the claim was for a share of the estate according to the directions 
in the will of the propositus. It is no doubt true that the founda- 
tion of the claim would be immaterial so long as the effect of the 
decree in the suitis to sever the status at least so far as the 
property sought to be divided is concerned. The fact that no decree 
"was ultimately passed would also be immaterial if it appears that 


1. (1916) I. L. R. 43 Cal. 1081. 2. (1901) 1. L, R. 25 Mad. 149 == 
` 2. (1896) I. L.R 19 Mad. 845, : 
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the person desiring a partition evidences no intention during the 
course of the suit of abandoning his intention of cutting himself 
off from his. co-parceners. The plaintiffs’ great-grand-father 
however did not :contmue the fight to a finish but during its 
pendency expressed (according to the recitals and terms of the 
decree) in a clear manner that he did not want’a partition and 
that he preferred to continue joint as‘before. Assuming the mere 
filing of a plaint is sufficient to sever the stitus of. the co-parcener 
it seems to me that till a decree is passed in that suit it is open to 
the plaintiff to change his mind and to withdraw the suit so as to 
leave him in the same position as if no suit had been filed. I ‘can 
find nothing either in Hindu Law or in the decided cases to counten- 
ance the view that a mere expression of an intention to separate is 
irrevocable. The decree of the Sudder Court, in my opinion left 
the parties, just where they were before the filing of the suit, the 
view of the Sudder Court being that the whole action was miscon- 
ceived, that the will upon which the claim was based was invalid 
and that the parties should, if they wanted anything, take separate 
proceedings. Paragraphs 36 and 37 of the decree, to my mind, make 
this perfectly clear. In paragraph 36 the Sudder Court observe 
“this suit having been originally brought to obtain a share in the 
estate under a will which has been rejected, the Court of Sudder 
' Adalat do not consider that they are called upon to direct that a 
sub-division of the estate be now made in accordance with the 
law of inheritance, no such question being before the Court,” and 
to emphasise their view they state in paragraph 37 “it is therefore 
left for the heirs or for such of them as may be dissatisfied with the 
management of the joint estate by the head of the family. to adopt 
such a course of proceeding as they may see fit to obtain the 
surrender to them of their respective portion or portions of the 
.estate.” The effect of this paragraph is. to leave the estate joint as, 
before, to treat the defendant as the head of the joint family and to 
leave the parties, if they wanted a separation to file regular suit. 
This view is also supported by the fact that the Sudder Court in 
Exhibit F in disposing of the plea of .non-joinder of the brothers 
of the defendant held that they were unnecessiry parties as the 
appellant who was the head of the first branch held the pro- 
perty as manager of the joint family consisting of himself and his 
. brothers. It is difficult to see how the plea of non-joinder could 


have been got over if, as a matter of fact, the first defendant was 
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a divided member and his brothers had specified and divided 
shares in the estate given to them by the decree of the Sudder 
Court Exhibit D), it bein clear that in a suit by a co-sharer 
for a partition by metes and bounds all the other co-shavers 
divided in status and owning shares not actually divided ‘are 


necessary parties Turning to Exhibit I, it is by no means a clear 


and unambiguous document. I am of opinion that, having regard 
to the surrounding circumstances, it can only be treated as an 
arrangement as to the mode of enjoyment of the property and not 
a document which effects a partition or separation in. status. It 


‘should be remembered that the 1st defendant in the Zillah Court 


l suit had been contending for several years previously that the estate 


was in the nature of an impartible estate to be enjoyed accord ng to 
primogeniture and ‘that the other members were only entitled for 
maintenance, That this view was put forward so early-as 1835 
appears from the judgment of the Civil Judge (Exhibit E). It 
appears that in 1835 a suit for a partition of the Mitta was filed by 
one of the members, that objection was taken that it was imparti- 
ble and that a razinama was then entered into whereby the person 
claiming the partition was given maintenance. | Although it was 
argued that the effect of it was to deprive the ancestor of the 
plaintiff in the Zilla Court Suit of his share the Court held that it 
was only an arrangement as regards division. The effect of that 
arrangement in the opinion of the District Judge was only an. 
expression of his willingness at that time to allow the Mitta to be 
managed by the defendant as head of the family. Turning again 
to Exhibit I, we find that, although the Civil Judge had decreed 
that the estate was partible, and the decree was pending - in: the 
Appellate Court thedocument recites that according tothe here- 
ditary practice of Zemindars, Muthu Venkatachalaswami Maniagax 
of the first branch was to continue to enjoy the Zemin, that the 
executant and the othe» dayadis were only entitled to maintenance 
and that the suit was brought because sufficient maintenance wag 
not paid. Paragraph 2 recites that the parties considered “that if 
the Zemin is partitioned, the status of a Zemindari, which would 
ever be a source of protection to the family, would be endangered” 
and the razinama was effected to prevent the danger apprehended: 
The amount payable under this document is expressly said to be 


maintenance and there can be little doubt that the frame of the whole 
document proceeded on the footing that the estate was deemed to. be 
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impartible and that maintenance should beawarded to the various 


persons who, if the estate were partible, would be entitled to a share. 


in theestate. This document is similar to the document which their 
Lordships of the Privy Councilhad to consider in Sri Rajya 


Lakshmi Devi Garu v. Sri Raja Surya Narayana Dhatraju , 


Bhadur Garu, 1, and their observations in dealing with the two 
documents in that appeal to the effect that the terms evidenced 
nuthing more in substance than an arrangement for the mode of 
enjoyment of the-property and were quite consistent with the legal 
character of the property as it stood on the date of the document 
will, I think, equally apply to the present case Their Lordships 
were dealing with partible estate which one of the parties, wanted 
to treat as impartible estate. In the present case, although the 
decree of the Zillah Court declared that the estate was partible, 
the parties to Exhibit I wanted to give the go-by to that declara- 
tion and to impress impartibility on the Zemin. The fact that 
the parties could not legally, do so is immaterial as we have to 
consider the document in the light of what the parties intended 
to do. Ifthe parties treated the estate as impartible and entered 
into that arrangement, I think the document should be considered 
with due regard to the basis, on which they acted and the object 
they had in view. That there was no intention to create a 
divided status between them appears from the fact that Exhibit I 
expressly makes a sum payable under it for maintenance by the 
Zemindar in possession of the estate to his brothers and that there 


are no words in Èxhibit I similar to the concluding portion of the ` 


récital in Exhibit B and nothing to indicate clearly that the parties 
intended to sever their status as co-parceners. It is also signifi- 
cant that although Exhibit I was filed in the Sudder Court, no 
claim was made by the then senior member in whose favour 
it was executed that by virtue of Exhibit Ihe had acquired the 
share which, the plaintiffs’ great-grand-father would have been 


entitled . tO. under Hindu Law. The document was evidently 


treated as à maintenance deed and not one conveying a share of 


the estate. Similarly in the ‘proceedings (Exhibit F) it was not 
alleged by the ‘ ‘Zemindar’’ that owing to Exhibits Land III he had 


become solely entitled to the shares of those twoco-pweeners. The 


concluding sentence in Exhibit I that the eldest brother and his” 
heirs should be entitled to the gains and be liable for the losses of | 





1. (1897) I. L. R. 20 Mad. 256. 
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his brothers’ pangu (share) might, if it stood alone, suggest that the 


brother in’ lieu of a fixed maintenance gave up all rights toa share, 


but it must be read in the light of the recitals -in the. previous 
portion of the document, and I think all that the words mean is | 
that the amount of maintenance payable to the’ executant should 


` neither be increased nor decreased by reason of the income, of the 
estate either increasing or diminishing. Having regard to the 
: above facts, I do not think any argument can be founded on the 


fact that the members of the first branch continued in exclusive 
possession as the very object of Exhibit I was to enable them to do 
so. Dufficulties only arose when that branch became extinct 

It has been argued that whatever the effect of the proceedings 
in the Sudder Court which ended in the decree’ (Exhibit D) may 
be, there was a clear decree for partition in favour of one of the 
grandsons of the propositus in the proceedings in the suit which 
led to the decree (Exhibit E) being passed by the Zillah Judge 


and that at least from the date of that decree all the co-parceners 


Should be treated as members of a divided family as the severance 


of one member from the joint famil y effects a severance betwéen’ 
all the other members interse. The question as to how far the 


` separation of one member necessarily involves the separation of 
` the rest is not free from difficulty. It very often happens that 


in undivided families in Southern India,’ consisting of’ several 
members, one of them (who is*often a spendthrift) either separates 
himself from the family after receiving his share’ or is cut off from 


_ the family by the other members after giving him his share. Thè 


other members of the family go on just as before and nobody'ever’ 
dreams that there has been a division of status as between those‘ 
who continue in the family. The observation ` of Bashyam- 
Aiyangar, J. (who as the leading vakil in Southern India for’ several’ 
years had an intimate knowledge of the details of the’ joint fainily’ 
system) that “according to usage and ‘custom (in this Presidency) 
the remaining members of an undivided family from which’ 
one or more alone have become divided, continue as an undivided’ 
family in its normal state” is obvious to any body “who: “has 
any knowledgé of the joint family in „Southern India,” THe 
legal effect of separation of one member’ of the family on the 
status of the rest’ was considered by Mr. Justice- Bhashyam 
Aiyangar in Sudarasanam Maistri v. Narasimhalu“ Maistri, X 
and the following observations show the state of the law in this 

a tite 
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Presidency prior to the decision of the Privy Gundi in Balabus 
Ladhuram v. Rukhmabai. 1, “ So fat as this Presidency is con- 
cerned, though there is no reported decision bearing directly on the 
point, (Peddayya v. Ramalingam 2 dictum at page 408) the 
principle generally recognised and acted. upon is that though there 
can be no compulsory partial partition either i in respect of the joint 
propetty belonging to the family, or in’ respect of the persons 
constituting the undivided family, yet by mutual agreement of 
parties the partition can’ be partial either in respect of the property 
or of the persons constituting the family. And according to usage 
and custom the remaining members of an undivided family from 
which one or more aloné have become divided, continue as an 
undivided family in its normal state and not as members, who 
after’ part tion have become re-united ”. ` 


; The question is how far the law as laid down in the above 
passage has been modified by the decisions of the Privy Council 
in Ram Pershad Singh v. Lakhpat Koer, 3 and Balabux 
Ladhuram v. Rukhmabai'1. The question raised in the former case 
was whether the separation of one member ipso facto effects a 
separation between all the others and’all that was decided in this 
case was that there is no presumption, where one member. takes 
his share and separates himself, that the other members remain 
joint and that the question as regards the other members is one of 
fact to be decided from their conduct. In Balabua v. Rukhmabat 1 
their Lordships of the Privy Council were of opinion that in cases 
where the shares of all co-parceners are fixed and determined with 
a. view of ascertaining the share of the out-going co-parcener the 
separation of one co-parcener is a virtual separation of all, and 
that if the other members set up that they are joint they must 
prove re-union. The effect of the decision of the Privy Council 
in Balabux v. Rukhmabai 1 was considered in Ranganatha Rao 
v. Naraynasawmt Natker 4, where it was held that there is no 
presumption of a general division among all the members of co- 
parcenery from the fact that one of its membes has separated and 
in Rangasami Naidu v. Sundararajulu Naidu ® where it was 
held that there was no presumption that the separation of one 





1. (1903) L. R. 801. A. 180. | 2. (1887) I. L. R. 11 M. 406. 
3. - (1902, 30 C. 281; L. R. 80T. A. l- 4, (1908) I L. R 81 M. 499, 
"b. (1916) 31 M. D, J. 472, 


I 
Palaniamma 


v. 
Muthuven- 
katuchala 
Maniagara:. 
Kumora- 
swami 
Sastri, J. 


kalana a 


Muthaven- 
katachala 
Manidgarar. 
A eee, È 
Kumira- 
_ swami 
Sastri, J. 


780 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXII 


member by itself effected a separation of the rest. The observa- 
tions of Srinivasa Aiyangar, J., ab page 475, set out the position of 
the co-parceners in such cases, ' In Dur ga Dai y. Balmakund, 1, 
it was held that where an award in effecting . a partition 
allotted a share to an uncle and the remaining shares to his. two 
nephews the presumption was that they took jt as joint property 
as there was no indication in the award that they should take the 
half i in separate shares, -~ 


It seems to me that where a partition takes place under a 
decree of Court whereby one member claims his share and obtains 
it, the effect of the decree on the remaining co-parceners must be . 
determined by the terms of the decree, or where it is ambiguous 
by the scope of the suit. If the suit is one for general partition (in 

which case it is necesssary to determine the shaves of all the mem- 
bers and to grant reliefs to all of them and the decree declares the 
shares of all the members in the items of family property, there will 
be a severance of status, so far as the members are concerned, ‘and 
if the others, in spite of the decrée,tontinue to remain joint, it can 
only be under an agreement, express or implied, to re-unite. But 
where from the scope of plaint or pleadings all that appears is that 
one member of an undivided family wanted to cut himself off 
from the rest after receiving his share and the other members 
neither asked nor evinced any desire for a partition inter-se, the 
consideration of the shares of the others is only incidental for 
the purpose of giving the relief which the plaintiff wants 
(as it is not possible to arrive at the share of one co-parcener 
without knowing how many co-parceners there are and their 
shares) and the status of the others is unaffected by the decree in ` 
favour of one member. In such cases there seems to me to be no ` 
necessity to import. the doctrine of re-union for the purpose of 
considering the status of those who never intended to separate. It 
is unnecessary to import the fiction of're-union after having had 
recourse to another fiction of separation because as pointed out by 
Bhashyam Aiyangar, J. the reunited shares of reunited brothers 
and after-acquired joint properties are not on the same footing as 
the joint family property of a normal undivided family. See 
Ramasami v. Venkatesam * and the observations of Srinivasa 
Ajyangar, J. in Rangasami Naidu v. Sundararajulu. Naidu 3, 





4, (1906) I. L. R89 A. 98, "2. (1898) I. L. R, 16 Mad, £40, > 
„3. (1916) 81 M, L. J. 472, 
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Moreover, under the Mitakshara it is only certain’ specified rela- 
tions that can re-unite. I think itis hard ‘upon the remaining 
co-parceners who never. intended to separate to alter their position 
by importing the doctrine of re-union and prejudice their position 
materially simply becauge one member of the family chooses to 
separate himself from the family by receiving his share, 

Turning to the facts of the present case it appears tome that 
Exhibits E and F do not effect a general partition or declare the 
rights of the other co-paitceners inter se. The suit was by one of 
the co-parceners for his fifth share and what is significant is that 
in the suit for partition the only defendant was the only member 
of. the eldest branch, and one who was described in the decree of 
the Sudder Court (Exhibit D)as the head of the family and the 
manager of the joint estate. The proceedings went on on the 
footing that he represented his co-parceners. The decree of the 
original court did not declare the shares of the others inter se but 


simply gave the plaintiff his one-fifth share. The Sudder Court: © 
- affirmed the decrée of the Civil Judge and in doing so treated the . 


defendant as representing the other co-parceners. . Under these 
circumstances I do not think the present case falls within the deci- 
sions in Ram Pershad Singh v. Lakhpati Koer 1 and Balabua v. 
Rukmabai 2,” I am therefore of opinion that the great-grand- 
father of the plaintiffs did not become divided in status from his 
elder brother and the decision of the District J udge on this point 
is correct. 


I shall now deal with the next point as to the binding narure 
of the compromise entered into ‘by the plaintiff’s father. | 


The District J udge has considered the evidence and the 
probabilities in paragraphs 24 to 58 of his judgment. He has 
gone into the matter with great care and has fully set out the 
circumstances which show beyond doubt that there has been 
bribery and corruption so far as two out of the three arbitrators 
are concerned and an utter disregard of the present plaintiffs’ in- 
térests, advantage being taken of the incapacity of their father who 
is a drunkard and debauchee and was in needy circumstances, I 
have no hesitation in holding that the view taken by the District 
Judge is correct. 

The award and. compromise were in an interpleader suit filed 
by the Collector on the death of the last descendant of the eldest 

. 4, (1903) I, D, R. 80 Cal, 281, ` 2, (1903) 1. G. R. 30 Q. 726, 
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branch while the’ estate was:under the’ management of the Court 
of. Wards. All the persons who claimed an interest: in the estate 
were, made parties to this:suit. The sister of the last surviving: 
member of the first branch was the 11th defendant in the inter- 


` pleader suit and’ she set “up. that her son was adopted: by the 


deceased Ponnusami Maniagar. The father of the present plaintiffs’ 


. was: the 8th defendant - in that suit and his two uncles were the 


2nd and 3rd defendants. ‘After-written statements’ were filed and’ 
before the case was heard; the parties agreed to refer the matter 
in dispute to the arbitration of three persons. One of them was; the 
Zemindar of Perayur (22nd defendant) who admittedly was deeply 
in debt, the other a money-lender Nattukottai Chetti, the 23rd 
defendant, and the third was one Ganapathi Aiyar, a manager of 
the - estate of a minor whose guardian was’ the Zemindar. 
The Zemindar of Perayur had admittedly entered ‘into an 
agreement (Exhibit G) with the ‘uncles of the father ofthe 
plaintiffs in the present suit (who were the and and 3rd. defen-, 
dants in the interpleader suit) whereby. be was to finance the . 
litigation on their behalf and to receive the village of “Alagapuri, 
and other benefits referred to in the agreement in addition to the, 
amount spent by him for financing the suit. It is not disputed. 
that after the compromise decree passed in pursuance of the award 
which he gave as one of the arbitrators he got an assignment of 


` this village and a promissory-note for 13,000 rupees which was to. 


be paid out of the sum of Rs. 13,000 which was in Court as mesne 
profits. It is clearly proved by Exhibit G that he was deeply 
interested in the success of the 2nd and 3rd defendants in that 
suit. If they did not succeed in their contention, he would lose the 


` moneys he spent for ‘financing the suit and also the valuable 


village and lands agreed to be given to him. After the award was 
passed he actually got the village of Alagapuri and other lands by 
the deed of gift (Exhibit P) éxecuted by the 2nd and 3rd defen“ 


. dants and got a sale-deed in his favour of the whole of 2nd defen- 


dant’s share under the award he gave by the sale-deed (Exhibit U). 
The other arbitrator Karuppan Chetty admittedly got an agree- 
ment from the 11th, defendant in the interpleader suit whois the 
21st defendant in the present suit to act as her agent in the litiga- 
tion and finance her and subsequently got an agreément (Exhibit 
JJ.),from the 1st defendant agreeing to finance him. After the award 
the 6th defendant who got ashare in this compromise brought 
about ‘with the help ‘of the arbitrators executed Exhibit Q, 
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a mortgage for 24,000: rupees on the same date ds Exhibit P 
which’ the District Judge rightly thinks was propably a bribe 
to-him.: It’ appears. from the recitals‘ in Wzhibit: P that 
he had also agreed to finance the 6th- defendant. ‘It - is also 


proved that the husband of thesister of the last male’ holder’ 


executed promissory note for Rupees 5,000 (Exhibit DD) to one 
Narayanasami Chetti a few days before the reference to arbitra- 
tion the money. payable being really intended to-go: to’ the ‘two 
arbitrators. . < 

So far as the award is concerned, it was not seriously” pressed 
before us by the learned Advocate-General as one which any Court 


could act upon. It is abundantly -clear from the -evidence’that’ 
while a.show was being made of deciding matters referred to- 
them by the arbitrators there were contemporaneous attempts in’ 


which at least two of the arbitrators took a prominent part by 
which they wanted to bring about a settlement between some of 
the parties to the suit behind the back of and prejudicial to the 
Ist defendant (the father of the plaintiffs) and that even before 
the award was given the arrangement evidenced by Exhibit J had 


been brought about with the help of the arbitrators. According‘ 
to the arrangement Exhibit J which is dated the 12th November ' 


1900, the father of the plaintiffs was entirely cut out and the estate 


was divided between the 2nd and rd defendants in the present - 
suit (who were the 2nd and 3rd defendants in the interpleader 


suit), the 6th defendant (Grandson of the third son of the propositus) 


the 9th defendant (grandson of the 7th defendant) and the 21st' 
defendant (the sister of the last holder), It is not pretended that ' 


the 21st defendant who is the sister of Ponnusami Maniagar-had 


any right under: the: Hindu. Law to any share. She set up an’ 


adoption of her son but no attempt was made to-prove the adoption 


at any time and, the arbitrators found. that the adoption’ wag’ 


invalid. Though the award declared that the 2nd and 3rd defen- 
dants were the persons entitled to the Zemindari and that in 


consequence of an arrangement between them the 2nd defendant ° 


who got an assignment from the 8rd defendant was solely entitléd, 


it is significant that in :the arrangement (Exhibit J) which was ` 
handed to the arbitrators before they gave their award and which ` 


Lhave.no doubt.was brought about through the active mediation 
of at: least two of the arbitrators the second defendant who was 
entitled to the whole estate-agreed to share it with ‘the. present 
3rd, 6th, 9th and 21st defendants. It-is impossible to believe that 
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the 2nd defendant who on the 11th November got the entire estate 
under the award and would the next day have agreed to give up. 
three-fourths of it to those whom the award declared to be not 
entitled to anything and I have little hesitation in holding that the 
award and the settlement (Exhibit J) were parts of one design 
whereby under a show of bona fide litigation and compromise 
the arbitrators really wanted to help the parties in whom two of 
the arbitrators were deeply interested at the expense of others. As 
there were minors in the interpleader suit there would have been 
difficulty in getting the Court to sanction the compromise unless 
it was clearly shown to be for the benefit of the minors; but 
under the guise of a reference to arbitration and an award 
passed in favour of one of the parties who was a major and 
under an arrangement whereby the party benefitted was 
generous enough to share it with those who had no interest, 
everything would have appeared bona fide. I have’ no 
hesitation in agreeing with the District Judge that the whole 
thing was a fraudulent scheme to bring into existence an award 
which would on its face preclude the Court from going into the 
merits of the cage and to supplement it by an arrangement which 
divided the spoil—the two arbitrators getting good share and 
those in whom they were interested dividing the rest. If the 
matter stood here, there would have been little difficulty in the 
plaintiffs’ way ; but it is sought to make them bound by the 
compromise in these proceedings because their father subsequently 
entered into another compromise whereby on the basis. of the 
award and previous compromise he received a small share.in the ` 
estate out of the share given to 2nd defendant. It is therefore- 
necessary to see how far the father’s action can bind the sons. So- 
far as the plaintiff's father is concerned, he is shown to be’ a 
drunkard and debauchee who took no interest in his sons. Far 
from being in a position to protect the interests of his children he 
was hardly able to protect his own interest. He wasa minor at 
the date of the interpleader suit which was filed in 1899 (Ç.. $. 
63 of 1899). As the compromise to :which he was a party was 
entered into on 20th November 1900 he must have just emerged 


‘out of minority. He evidently began his career of vice early in 


life. He took no steps to appear before the arbitrators and adduce 
any evidence in support of his cage. He left the conduct of. the. 
business first to one agent Umayurbagam Pillai under a power of 
attorney (Exhibit HH) and subsequently to another agent 
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amapan Ayyar under Exhibit JJ. The District J udge finds 
that both these agents played him false and colluded with those 


whose interests were adverse to his and the evidence and probabili- 


` ties strongly support this view. The result of the incapacity of the Ist 


deféndatt and the fraud of his agents was that au-award obtained. 


by: some of the parties to the suit by: ‘fraud and corruption: and a 
comproniise. (Exhibit J) entered into (even before the award was 
passed) with the help at least of two of the acbitrators were filed 
in Court which completely cut out the Ist defendant. He then 
filed . the petition (Exhibit GG) through a vakil praying that the 
award should not be enforced as the arbitrators were guilty of 
misconduct and had entered into agreements with two of the 
persons . interested in the litigation. His brother-in-law states 
that Ist defendant filed the objection to the award after consult- 
ing him and that after it was filed, he (1st defendanit’s brother-i -in- 
law) had to go to Madras and, that , ‘during his: absence the -lst 
defendant was cajoled into withdrawing “the. objection- and 
consenting to a compromise. The probabilities support the evi- 
dencé:on the point. On the day when his objections camé on for 
trial, he put in another application though’ another -yakil (Exhibit 
' XXII) stating that he had.effected 2 coinpromise: with the 2nd and 


' 8rd defendants agreeing to receive “some properties’: and that his . 


objections need not be considered. The arrangement which he says 
he entered into is embodied in. Exhibit K.. dated -50th November 
1900: The result of this arrangement was -that the village. 
of Alagapuri which was of . considerable value and an important 
item of property, asum of Rs. 18,000, the property given. to the. 
6th and 9th defendants and the property given to the 21st defen- 
dant who on the face of the award had no interest were excluded 
from the partition and the plaintiff’s father got a twelfth share, » 


A compromise whereby a considerable portion of joint family 
property has ‘been excluded from partition and given to persons 
who -have no legal claim whatever, cannot, in my opinion, be 
binding upon the minors simply ‘because ‘their fathér was a party 
to it.: It has been held by the.Privy’. Council in Ramakishore 
Kedarnath v. Jainarayan Ramr achapal 1 that although a parti- 


tion entered into by a father may in cértain circumstances -bind his 


minor :sons, yet it may be impeached if „on partition a share is 
giyen toan absolute stranger unless it can be supported as a 
i “1, E-L, R.40 Oal. 96i. - 
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bona fide compromise of a disputed claim. It is alleged that 
what was given to the 21st defendant was really given to .the 
alleged adopted son but it is clear that, although an adoption was 
alleged, no attempt was made at any ‘stage of the proceedings to — 
adduce any evidence im support of the adoption and I find it 
difficult to see how there was any bona fide dispute as regards 
any adoption. In the first compromise (Exhibit J) the share 
allotted to the 21st defendant is not alleged to be a share given to 
her as the adoptive mother or in compromise of any claim put for- 
ward by the adopted son but it is said to be given to her on account 
of her relationship with the last holder even though such relation- 
ship would not in law entitle her to any portion of the estate. The 
agreement to give up,one-fourth of the estate to one who had ho 
right to it under the Hindu Law could not therefore bind the sons 
of the 1st defendant even assuming that-the Ist defendant entered 
into the compromise with his eyes open. It it no doubt true that 
courts will be slow to upset family arrangements if the arrange- 
ment was a bona” fide one, but where we find as in this case. the 


` father of the minors -to be a drunkard and debatichee incapable of 


protecting his own interests and in the hands of agents who i in 
fraud of theit principal were acting in the interests of persons 


_ who were hostile to him and where a very large portion of joint 
‘family property was given to persons who had absolutely no claim, 


one of them receiving 2 village asa bribe and the other a fourth 
share in the estate, courts will be slow in characterising the 
arrangement as a bona fide compromise which would bind the - 
minors. It is significant that although the Ist defendant had a 
respectable vakil, the arrangement evidenced by. Exhibit K, was 
entered into without any consultation with him and without 
taking any legal opinion “as to the legal rights of the parties. 
Stress has been laid on the fact that the compromise was signed 
by the vakil but all that his evidence shows is that he was simply 
asked to put in the compromise petition. He seems to 
have been kept in the dark as to the various ‘arrange- 
ments which the arbitrators had entered into for benefitting 
themselves. The objection to the award was not filed by 
him but by another: vakil Mr. Rangachari and al] that: he 
appears to have done is to have been present in eourt when the 
8th defendant appeared and stated that he wanted to withdraw 


` the application objecting to the award. The presence of the 
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vakil in court or the fact that he signed the petition withdraw: 
ing the objection (the petition being required by the rules to be 
signed by the pleader) do not advance the case very much. 


Tam of opinion that the award and the compromise entered 
into do, not bind the plaintiffs and dismiss this appeal with costs 
of Ist and 2nd respondents and 5th to 7th respondents. 
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Government of India Act, 1915, S. 101 (2)—Proviso to—Odject and effect of— 
Governor-General in Council—Power io appoint additional Tudges— Appointments 
from time to time for periods not exceeding two years— Validity, 


The object of the proviso to S. 101 (2) of the Government of India Aut, 1915, 
clearly was to provide for occasions’ when the permanent strength of the High 
Court is unable to cope with the .work for disposal, but the work is not sufficient 
to justify the appointment of another permanent J udge, by enabling additional 
Judges to be appointed from time to time for such fixed periods not exceeding two 
yeats as may be found necessary The proviso must therefore be read as meaning 
that appointments may be made from time to time for such period, not exceeding 
two years, as may be required from time to time on each occasion when the power 
is exercised Ki 


Appeals Nos. 219 and 220 of 1909 against the preliminary 
decree dated 28rd April 1909 of the District Court of Madura in 
O. 8. No, 42 ‘of 1908 and A. S. No, 244 of 1909 preferred 
against the decree of the District Court of Madura in O. S. No. 41 
of 1908. . i i l 

N. R, K. Thathachariar for Appellants. 

T. R. Ramachandra diyar, B.`Xitarama Rao and 
SR. Muthuswami Aiyar for Respondents. l 

_ >: The Court delivered the following 
- Judgment :—-A preliminary objection hag been taken to the 
hearing of Appeal No: 220 of 1909 that the court is not legally 
constituted. By the proviso to Section 101 (2) of the Government 
of India Act, 1915, the Governor-General in Council is empowered 
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fo appoint persons’ to act as Additional Judges of any High 
‘Court, for such period, not exceeding two years, as may be requir- ` 
ed, and this is subject to the further provision that the maximum 
number of the Judges of a High Court shall be twenty. The 
Act which is a consolidating -one reproduces in this proviso the 
provisions of the Indian‘ High. Courts Act, 1911 (1 and. 2 
Geo, V. Ch. 18). Reading the proviso with Sec. 32 of the Inter- 
pretation Act of 1889, it is admitted that the power conferred may 
be exercised by the Governor-General in Council from time to 
‘time, but 1t is said that as regarcs each High Court, appointments 
‘can only be made for periods not exceeding two years in all, 
however much they may be required subsequently. That would 
be a very singular provision . in a permanent enactment and, if 


~it has been intended, would certainly have been expressed different- 


ly. The ordinary Judges who are appointed by the Crown - hold 
the office at the pleasure of the Crown.and form the permanent 


. strength of the Court. The object of the measure clearly was to 


provide for occasions when the permanent strength of the court 
is unable to cope with the work for disposal, but the work is not 


' sufficient to justify the appointment of another permanent Judge, 


by enabling additional Judges to be appointed from time to time 
for such fixed periods not exceedidg two years as > may be found 
necessary. It has been said to be the-duty of the court “to make 
such construction of a statute as shall suppress the ‘mischief and 
> Heycdon’s case 1 and it is not necessary 
to strain the language of the statute in order to do sn in 
this case. We cannot adopt a construction which would defeat 
the intention of the legislature and soon render ‘this statutory 
provision inapplicable when most needed, merely because the 
power of appointing additional Judges is vested in His Excellency 
the Governor-General in Council and not in His Majesty, or 


: jj beamuse it is said that conceivably the power conferred might be 
ae “Abused, The proviso must be read as meaning that appointments 


may bé made from time to time for such, period, not exceeding two 
... years; as may be required from time to time on each occasion when 
the power is. exercised, The language and the policy of-the Act are 


. clear, and it is; unnecessary to rely on the fact that this construction 


was repeatedly” acted on under the Act of 1911, as must have been 
perfectly “well-known to those responsible from the consolidating 
Act Tan reproduced its provisions. The objection therefore, 


1. (1584) 3 Co. Rep. 7 A.=16 Eng Rep. 687, 
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assuming it to arise on the facts, affords us no ground for declin- 
ing to hear the appeal. 


f On the ‘merits, we see no reason to differ from the conclusion 
arrived at by the District Judge. We have dealt with the facts 
fully in our judgment on the main appeal in Palaniammal v. 
Muthuvenkatachala Maniagarar 1. The appellant in Appeal Nos. 
219 and 244 of 1909 claims under a deed of mortgage Ex. XV for 
Rs. 600 executed by’ the 1st defendant for himself and as guardian 
of his minor son. The money is said to have been borrowed to 
pay one Umayurbagam ‘Pillay “who was lst defendant’s agent 
under the power of Attorney, Ex. HH. We see no reason to differ 
from the findings of the District Judge based on a, careful consider- 
ation of the evidence that the agent who was guilty of gross breach 
of duty to his principal did not spend any moneys and that thé 
mortgage Ex. XV executed in favour of his relation (a Vakil’s 
Gumastha) was not supported by consideration. As regards the 
appellant in A. S. No 220 of 1909, he has been found to have 
made common cause with the 21st defendant in the interpleader 
suit whose interest was adverse to those of his principal the Ist 


defendant. The District Judge has gone fully into the conduct of. 


the appellant in paragraphs 67 and 68 of his judgment and we see 
no reason to differ from him. Owing to his breach of duty, we do not 


“think he is entitled to zecover anything even assuming that money 


is due to him for work done as agent. 


The appeals fail and are dimissed with costs in A.S. Nos. 219 
and 220 of 1909 and without costs in A. S, No. 244 of 1909. 


[End of Vol. XXXII] 4 
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Adverse Possession 


as owner under subsequent arrangement between the belo 
Transfer of Property Act, 8. 98 
Arbitration—Reference—Agreement to refer—Subsejuent suit on the 


game subject-matter—Award pending suit —No ‘power to Court to . 


pass a decrea in accordance with the terms of the award—See Civil 
Pro. Code, Sch. ii paras 18 and 22... A 
Assignment— Unregistered voluntary association—Tund subseribed by 
member—Bonus—Member's right to nominate beneficiary in accord- 
ance with rules—Rights of nominee. 
Lucia Fernandez was a member of the Roman Catholic Provident 
Find, an unregistered voluntary association managed by a committee, 


having for its object the making of provision for the family of deceased 


members out of the funds of the society, in accordance with its rules. 
Lucia Fernandez was given 8 7 policy ” by which the: society undertook 


to pay a certain sum called " bonus” to the person named in her latest 
. Nominee list and in the absence of such a person, to her legal heirs. -` 


According to the rules of the society, the policy was not assignable and a 


member could only nominate the wife or husband as the case may be, and 4 


' PAGE 
Adverse Possession—Mortgagor and mortgages Póssosiión of mortgagee - 


816 


177 


children, unless the managing committee expressly permitted the nomi- . . 
nation of any other person, Tbe nomination list might be changed bya. | 


new nomination, but the change must be sanctioned by the committee 
before if became operative and in any case, the revoked nomination list 
of which the -member retained a duplicate, must in all cases be surren- 
dered to the fund and sent along with the new nominee list. The 
duplicate nomination list was looked upon as something like debenture. 
In 1904 Lucia Fernandez with the sanction of the committee nominated 
the first defendant snd it wasagreed between them that the bonus 
should belong’ to the latter and the policy and the duplicate of the 
nomination list were delivered to the first defendant. Thereafter the 
first defendant paid the subscription or oalls due by Lucia Fernandez. In 
1908 Lucia Fernandez attempted to revoke the nomination of the first 
defendant and substitute the plaintiff, her elder son as beneficiary. She 
was unable to return the previous ‘nomination list and the committee 
after inquiry declined to sanction the new nomination. On 6—5—1910, 
afaw days before her death, she. purported to bequeath the bonus to 
plaintiff who obtained probate ~of the will and sued as representative of 


Lucia Fernandez for the bonus The Fund deposited the money in” 


Court, 


it 


Assignment—Oonéd. 

Held, that the bonus belonged to the first defendant and that the 
plaintiff’s suit was liable to be dismissed. If under the contract between 
the member and the society, the society undertakes to pay a particular 
person, that person is entitled to : the money, though the member may 
have the power to select any person he chooses and though the 
nomination may be ambulatory in character so as to enable the member 
at his entire discretion to change the nominstion or even to make the 
fund his own by merely observing the formalities prescribed by the rules. 
Further, the nomination paper signed by Lucia Fernandez might amount 
to an assignment of the bonus intended to operate as such. 

Florina Marties v. Pinto (Abdur Rahim and Srinivasa Aiyangar, JJ) 
Benefit Soctety—Unrogistered voluntary essociation—Fund subscribed 

by member—Bonus—Member’s right to nominate beneficiary in 

accordance with rules—Rights of nominee—See Assignment 5 
OCharge—Creation of—Charge to secure œ liability which might arise in 

the future, validity of—See Transfer of Property Aot, 8. 100, 
Christian Marriage Act (XY of 1872), S. 68—Offencs under— What 
constitutes—Hindu by religion performing marriage according to 
Hindu mode between persons either of whom is a Christian, if guilty. 
A Hindu by religion performing a marriage according to the Hindu 
mode between two persons either of whom isa Christian commits an 
offence under S. 68 of the Christian Marriage Act, XV of 1872. 


6M H.O.R. App. XX. ; Quecn-Empress v. Yohan (1992) I L. R. 
17 M. 892, approved. 


Kolandai Velu v. Rev. Dequidt. (Chet Justice, Cees and Kumara 
swami Sastri, JJ.) F. B 


Civil Procedure Code (1882) Ss. 365, 36, 368, 371— "Substitution of 
parties in miscellaneous appeal—Sufficient for all stages of a suit. 
See Limitation Aot, 8 5 

Givil Procedure Code (Y of 1908) s. rags Buplanotion Y, and O. 96, 


` 


R. 12—Sztt for possession and mesne profits—Decree silent regarding ` 


claim for future mesne Prajaka Hrash suit for such profits, not 

barred. 

Where after a suit for possession of lands and mesne profits past and 
future, had been brought and decided and a decree hid been obtained for 
possession and past mesne profits without the claim to future mesne 
profits being decided, a eecond suit was brought to recover mesne profits 
from the institution of the first suit till delivery of posression. 

Held, by Wallis,C. J. and Kumaraswami Sastri, J. (Ayling, J. 
dissenting) that the second suit was maintainable. Ramaswami Aiyar v. 
Sri Rangaraja Aiyangar (1914) 2 L. W. 8. dissented from. 


Doraiswamt Aiyar v. Subramania Aiyar. (The Ohief Justice r Ayling 
and Kumaraswami Sastri, JJ.) (F. B) ... 


—-—58. 11—Res Judicata. between co-defendants—Conditions of appl- 
cability of doctrine—Decree in spite of a finding—Finding if and 
when res judicata — Unnecessary finding when res judicata 
—Evidence: Act, 'S. 115—Estoppel—A unnecessarily made party 
to the suti—A insisting on continuing on record and raising. 
pleas as against co-defendant — Co- defendant praying for A’s 
removal from record on ground of being unnecessary party—Court 
not removing him and deciding issues as between them after taking 
evidence—A not estopped from pleading incorreciness of decision in 
subsequent suit between himself and his co-defendant, 
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483 


699 
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In a suit by A against her brother and brother’s:sons for the recovery ` 


of certain immoveable property to which she claimed title under deeds of 
sale and‘gift from her brother, the question arose whether the defendants 
were precluded by reason of the decision in a prior suit (O. B. 232 of 1910) 
from raising the pleas that the deeds relied upon by A represented only 
sham transactions and that they (defendants) had a good title by adverse 
possession for the statutory period. O. S. 232 of 1910 was a suit for sale 
upon a mortgage bond executed by A and was brought against A and her 
brother and brother’s sons. In that suit A contended that.the bond sued 
on represented a sham transaction devoid of consideration and that 


her brother and her brother’s sons were unnecessary parties inasmuch - 
y 


as they claimed under æ title adverse to herself and the mortgagee. 
Her brother and her brother’s sons however insisted on continuing 
on the record and raised the same pleas as those raised by them 
in the subsequent suit. The Courts found that the mortgage bond 
sued upon represented a sham transaction, that the deeds of sale, and gift 
relied upon by A represented real transactions and that A's brother and 
brother’s sons had not a good title by adverse possession for the statutory 
period; they accordingly dismissed the suit. 

Held, (1) that the findings in O. S. 232 of 1910, that the deeds relied 
upon by A represented real transactions and that her brother and her 
brother’s sons had not acquired title by adverse possession were not res- 


judicata inasmuch as, in view of the finding as to the -bond sued on, the. 


suit would have been dixmissed even if the findings on the other issues 
had been the other way ; (2) that the defendants were not estopred 
from saying that the decision in the prior suit on the points at issue was 
wrong by reason of their having in that suitinvited a decision upon 
thom, and the more fact that A was led to adduce evidence in the former 


case to substantiate her position was not enough to show vhat she was’ 
prejudiced or induced to change her position by the defendant's inconsis- 


tent conduct within the meaning of S. 115 of the Evidence Aot. 

Per Spencer and Seshagiri diyar, JJ. :~#or the decision in a suit to 
operate as res judicata between co-defendants therein, it is necessary (1) 
that there should be active controversy between the co-defendants and (2) 
that an adjudication inter se between the co-defendants should be neces- 
sary to give the appropriate relief to the plaintiff. S 

Per Seshagiri Aiyar, J. +—Quaerc whether, in order that the decibion 
in a suit may operate as res judicata bet ween co-defendants therein, it is 
also necessary that there should be an express adjudication and not merely 
one which may either be inferred or be deemed to have been granted or 
refused without further argument 

Jadab Chandra Sirkar v. Kailash Ohandra Singh (1916).41 0. W. N. 
698, referred to. 

Although a finding may be unnecessary, yet if it is embodied in. the 
decree it will be res judicata. 

Secretary of State v. Swaminadha Koundan (1911) I.L R. 37 M. 25 
“==91 M. L. J. 648. referred to. | 

Sankaramahalingam Chetty v. Muthulakshmi. (Spencer and Seshagiri 
Atyar, JJ.) "ais ive aa a 
S. 37 (b)—Transfer of territorial Jurisdiction—Transfer of pend- 
ing proceedings by operation of Law— See C.P. Code, O. 21, R. 8 





` S. 48—Combined decree in mortgage sUit—Appliostion for reali- f 


sing balance of mortgage money personally—Starting point from the 


Paci 


740 


750 


6. P. bode—Conid. 


ii date when remedy against the mortgaged properties exhausted. See n 


Mortgage se see is eee 


8. 63—Ezxecution sale by inferior Court during pendeney of ` 


atlachment by superior Court—Sale valid. 
The.Court of the District Munsif of O. attached and brought to sale 
certain property during the pendency of an attachment of the same pro- 
‘ perty by the Court of the Subordinate J udge of C. It was found that the 
purchaser at the execntion sale had notice of the prior attachment by the 
Court of the Subordinate Judge. 


Held, that the sale was valid and that the proceedings of the anterior. 


Court were neither illegal nor without jurisdiction. 
Narayanan Nambudripad v. Megaji Sait. (Ayling and Seshagiri 


Aiyar, JJ.) wes ase 





non-attaching decree holder— Private ditanaton by judgment-debtor, 

if valid. 

Non-attaching deoree-holders who have applied for rateable distribu- 
tion under a subsisting attachment which has since been raised by the 
satisfaction of the decree or otherwise, are not entitled to avoid a private 
alienation by the judgment: debtor made during the continuance of such 
attach ment. 

Mina Kumari Bibi v. Bijoy Singh Dudhuria (1917) I. L. R 44, C. 
662=82 M. L J. 425 relied upon. 

Annamalai Chetliar v. Palamalai Pillai. (The Chief Justice, Ayling 
and Kumaraswomi Bastri. JJ.) (F.B) ... = sea 


———S. 110 Leave to appeal to His Majesty in Council—Dispute regard- 
ing irrigation rights—Valuation—Substantial question of law. 

The subjeot-matter.in dispute in the case was the right of the plain- 
tiffs to use the water of a pond and a channel for the irrigation of their 
lands. It was contended for the applicant for leave to appeal toHis Majes- 
ty in Council, that the application fulfilled the requirements of the three 
paragraphs of 8. 110 of the ©. P. Code. 

Held that, though the suit, framed as one fora declaration ‘and an 
injunction had been valued for purposes of jurisdiction at Rs. 800, the 
teal value of such a right could properly be ascertained only on the basis 
of the detriment or injury which the plaintiffs would suffer if that right 
were negatived. The extent of theinjury having been found to be 
negligible so far as pecuniary value was concerned, the application did 
not fulfi) the requirements of the first paragraph of S. 110 of the C. P. 


Code. 


Per Sadasiva Aiyar, J. The word ‘ property’ in the second paragraph: 


of S. 110 means rights in property inferior ‘to full ownership where such 
inferior rights alone are the subject-matter in dispute. The suit must, to 
satisfy its conditions, involve rights and claims to property which rights 
and claims are worth Rs. 10,000 and upwards 

Per Spencer, J. The claim must be one ` tu or respecting property” 
of Rs. 10,000 in value, not a claim merely affecting property of such 
value. 

Where the questions of law involved i in a case had been settled by 
previous decisions of the Privy Oounoil and whare the High Court had 


merely to apply thc law to the facts of the case, there could be no’ 


S. 6%4—Explanation— Application for rateable. “distribution by ` 


217 


707 


6. P. Code—Oonid. 
substantial point of law of general interest so as to- justify the grant of 
leave to appeal to His Majesty in Counoil 

Appala Raja v. Rangappa Naicker. (Sadasiva Aiyar and Spencer, JJ.) ` 
——5.. 115 —'' Oasa,” Meaniug .of—Proceedings under.S. 10 of the 

Rel. Endowments Act—Revision by High Oourt—See Rel. End. Act 

Ss. 7, 8,9, 10 and 14 ty See 
——-§. 115.—Order to be revised manifestly iHegal hut good o on tho 

merits—Interference in revision —Ses Small Oause Court. 
——— 0. 1, R. 8.—Suit -under by disciples. of mutt for setting aside 

alienation of trust properties by head of muti-—Maintatna bihity — Bae 

Religious Endowment 
—— 0. 9. R.18.—4 pplicabililti—Ba-parte duties had its AD ani 

by pleader requesting . for further time—Request not granted and 

decree passed on materials on record—Application to set aside decree 
under O. 9, R. 18—Mointainadility— Remedy of defendant. - 

An old suit, which had been adjourned several times at the instance. 
of defendant and in which a portion of the evidence had been let in, stood | 
posted to the 16th’ November 1915 and was on that date- again adjourned 
peremptorily to the next day at the instance of defendant. On the 17th, 
however, defendant himself did not appear and his pleader, who was 
present and who was the pleadsr who appeared in the oase throughout, 
asked for further time to get ‘proper instructions. ie His ‘application was 
refused, the suit proceeded ‘with, and after a numberof witnesses had 


Page: - 


481 


a 539 


- 857 


been examined for plaintiff, the evidence was closed and judgment was `` 


delivered against defendant on a subsequent date. On an application by 
defendant to-set aside the decree on the ground that it was an ex parte 
decree held that (a) the decree was not an ex parte decree because the ro 
quest of defendants’ pleader on the 17th.must be deemed to be one for tur- 
ther time and defendant must therefore be deemed to have appeared with 
his pleader and (b) the proper remedy of defendant was by-way ‘of'an appeal 
against the decree and not by an application ‘under, Q. 9; R. 18, O! P. Code 
Akula Bakkayya v. Aluri Venkatanarasimham (Abdur Rahim, J) ' 


0. 21 ,R. 2—Certificate of payment—No o form edoser Apion: 
tion by decree-holder containing admission of part-payment—Saving | 
of limitation—See Limitation Act, 8 20’and Art. 182 PA 
0. 21, R.8 —Decree— Transmission Jor, execution to District Court 
— Transfer by itof decreas to Sub Court of A for execution—Sale by 
that Court in execution—Validity—Jurisdiction—Transfer + rior, to 
sale of territorial jurisdiction _ over property to Sub Court cf B— 
Property within territorial juri sdiction of Sub- Court of Aat time ‘of 
transfer of decree—Effoct pending proceedings—Ef, fect on, of transfer 
of territorial jurisdiction over property concerned. f 

Adecrea ofthe Chief Court of Lower Burma was transmitted for 
execution to the Dt. Court of Ramnad and was by that Court transferred 
for execution to the Subordinate Court of Ramnad. In. éxecution of that 
decree the Subordinate Court of Ramnad sold immoveable property of the 
judgment-debtor which, -at the, time. of the said sale, was admittedly 
situated in the territorial jurisdiction - of, the Subordinate Court of 
Sivaganga: . On objection taken to the jurisdiction of ‘the Subordinate 
Court of Ramnad to-sell-the. property, held i that though the transfer of the 








decree to the Subordinate Court of Ramnad might be valid on the ground f 
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< 


G. P. 0ode—0ontd. - 

- that the property was on the date of such transfer situated in its territorial 
jurisdiction, yet the sale by that Court was invalid because on the date 
thereof it ceased to have territorial jurisdiction over the Property. 

Meaning of expression , Gourt of competent jurisdiction” in O. 21, 
R. 8 of the Oode. 


Pending Proceedings are transferred by operation of law on the 


occurrence of any change of territorial jurisdiction over the property with 


which they are concerned. 
Viswanathan Chetiy v. Murugappa Chetty. (Abdur Rahim and 
Oldfield, JJ.) vee $5 ra saa 


——~-—-0, 21, R. 68—Suit-for declaration by garna claimant—At- 


taching decres-holder, defendant—Plea that sale was fraudulent under ~ 


S. 68 of the Transfer of Property Act, if open—Romedy of creditors. 

Where an unsuccessful intervenor in claim proceedings, institutes a 
suit under O. ai, R. 63 of the O. P. Code for declaration of his title as 
vendee from the judgment-debtor and for cancellation of the summary 


order dismissing his olaim, it is not open to the judgment- creditor ` 


(defendant) to resist the plaintiff’s suit on the ground that the sale to the 
plaintiff was a fraud on the creditorsof the vendor, unless the transfer had 
been previously avoided by the oreditor in a properly instituted suit. 


Palaniandi Chetty v. Appavu Chéttiar 1 (1916) 30 M. L J. 565 approved. : 


Subramania Aiyar v. Muthia Chettiar (Ayling, Seshagiri Aiyar and 
Bakewell, JJ) F. B. acs sse s 





by adverse possession after the attachment—Advyerse eee interrup- 


tion of— See Transfer of Property Act,. 8. 98 6 an 


0. 23, R. 1—Withdrawal of suit— Hindu Law~Widow—Suit by 
the nearest reverstoner to challenge an alienation by the widow—Suit 
withdrawn—Right of the succeeding reversioner to challenge the 
alienation by suit, whether barred. p 
Whore a Hindu daughter sued for a declaration thatan alienation 

made by the widow was not bindingon her and the suit is withdrawn 

without obtaining permission to institute another suit, the right of the 
succeeding reversioner (daughter's son) to challenge the alienation by 
another suit is not barred by reason of such withdrawal. 

If a suit by one reversioner has been dismissed for default or with: 
drawn without ever being tried on the merits, a suit by another reversioner 
challenging the improper alienation is not barred. Venkaianarayana 
Pillai v. Subbammal (1915) I. L. R ‘38 M. 406 at 410 and Janaki Ammal 
v. Narayanaswami Aiyor, (1916) IL: R 39 M, 634 Expl. 

Ramalinga Mudoli v. Arumuga Mudali (Abdur Rahim and Kumara- 
swami Sastri, JJ.) ii tees N 
———0. 33, R. 5 (d)—"'Causs of aoon Mannaig- Avpiication to sue 





in forma pauperis —Dismissal on ground of claim being barred by ` 


limitation—Jurisdictiun— Limitation Act, Art. 97— Applicability— 
Contract with Municipality for collection of renis of stalls—Deposit 


in pursuance of—Contract falling through—Suit for recovery of - 


deposit or of balance thereof—Limitation— Starting point. 
The expression ‘‘csuse of action’? in O. 38, R. 5(d) of the’ code 


signifies a subsisting cause of action and courts have power to dismiss‘an _ 


application to sue in forma pauperis on the ground that the ouse of 
action is incapable of enforcement under the rules of limitation. 


oe fat) 


0 24, R. 63—Suit under—Oleimant perfecting title to property ` 


- PAGE 


705 


316 


471 


ah Am, 


G. P. Code—Oonid. | Ea i 
“ Cause of action ™ means a “good subsisting cause of aotion” only 
in the sense of a valid subsisting oause of action; ¿. e., one not barred by. 
the laws of jurisdiction or limitation. It does not mean a" good sub- 
sisting cause of action” in the sense of a good prima facie case on the 
merits. i ; . 
A suit for the recovery.of the sum deposited by the plaintiff upon a 


> 


contract with a Municipality for the collection of rents of stalisin a ' 


vegetable market or for the recovery of at least the balance due to the- 
plaintiff after crediting a portion ` of the sum so deposited towards the 
monthly instalments of rent due from him. is governed by the period of, 


limitation prescribed by Art. 97 of the Limitation Act and must be’. . 


instituted within 8 years from the date of the contract falling through. ° 

Govindaswami Pillai v. The Municipal Council cf Kumbakonam 

(Spencer, J.) ads Sts ea oe 

——— 0. 34, R. 6—" The plaintiff’? whether includes a first mortgagee, 

defendant who is given liberty under the decree to apply for sale of the 

: mortgaged properties—Tvansfer of Property Act, S. 90—Deeree for sale 

of the mortgaged properties passed by one Court—Decree transferred 

to another Court for exacution—W hether “the latter Court can pass a 
personal decree. i 


Where in a suit by the 2nd mortgagees against the mortgagor and the 
1st mortgagees, a decree was passed by which the puisne mortgagees as 


Well as the first mortgagees were declared entitled tO apply . for the sale of 
the mortgaged properties, the first mortgagees though arrayed as defendants 
can apply for a personal deoree under O:.84, R. 6 of the Civil Procedure 
Code. The intention of the Court in passing such a decree was to treat 
both the mortgagees as plaintiffs and-to erable them to obtain all the 
further reliefs in that capacily. Cee 
` Where a decree for the sale of the mortgaged properties.is transmitted 

to another Court for execution, such Court has no power to pass a personal 
decree under S. 90 of the Transfer of Property Act. oe 

The power of passing a supplementary decree in the suit after a judi- 
cial determination of the question of the liability of the mortgagor is only 
with the Court in which the mortgage suit was instituted, Observations 
of Bir Bashyam Aiyangar, J, in Mallikarjunadu v..Linga Musthi, (1902) 
L L. R, 26 M. 244 at 287 dissented . from. : 

Tirumalai Kadirveluswami Naicker vw. The Eastern Development Cor- 
poration, Ltd. (Seshagiri Atyar and Bakewelll, JJ.) ae ee 


—0. 39, R. 2—TZemporary injunction in mandatory from—Issue. 

of—Jurisdiction—Specific Relief Act, 8. 58—Effect. f 

_ By virtue of O. 39, R 2 of the Code of Civil Procedure, Courts in this 

country have the power to issue temporary injunctions in - mandatory 
form. , j 

Opinion of Beaman, J., in Racul Karim v. Prubhai Amirbhai_ (1914) 
IL R. 88 B. 383 dissented from. Champsey Bhimji & Co v. JumnaFlour 
Mills Co. (1914) 16 Bom. L.R. 566 Israil v. Shamser Rahman (1918) I. L. 
R 410. 486 referred to. a 

On the merits their Lordships held that the case was not a fit one for 
the issue of a temporary injunction in mandatory form. ` i 

Bonner v. Great Western Railway Co. (1983) L.R. 24 Oh. D. 1 followed. 
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tion—True copy of order in council filed with application for—Certified 

copy not filed because it had miscarried—Effect—Construction of 

Or. 45, R. 16 Principle—High Court—Fee certificate for costs incurred 

in—Time for filing—High Court decree directing, each party to tear 

his cwn costs— Reversal of decree by Privy Oouncil—Effect. 

The provisions of D. 45, R. 15 of the Code of Civil Procedure should 
not be construed as restricting the only possible evidence of an order of 
His Majesty in Council to a certified copy thereof,-but as directory words 
with the object of ensuring that the proper information upon the subject 
of any Order in Council should be supplied to the Courts in India. 


Where along with an application for transmission of 2 deoree of the 
Privy Council for exeoution a true copy of the order was filed, the certified 
copy not having reached the petitioner by reason of its having miscarried, 
held the provisions of O 45, R. 15 were sufficiently complied with and 
that the decree could be transmitted. à 


Where the High Court ordered by its deoree each party to bear his 


own cosis but that decree was reversed by the Privy Council which allowed 


to the appellant before it his costs:inourred in the High Court also, held,’ 


that a fee certificate filed by the pleader for the appellant in the High 
Court in respect of fees received by him was not out of time because it was 
not filed within the seyen days allowed by the rules. i 


Janaki Ammal v. Narayanaswami Aiyar. (Abdur Rahim and Napier, 
JJ.) coe eee “eee. aed eee 
———Sch. IT paras 18, 22—Specific Relief Act, S. 21—Agreement to 

refer disputes to certain arbitrators—Subsequent suit on the same 

subject matter —Award pending the suit—Validity of-—~Whether Court 

can pass a decree in accordance with the award. g 

Where the parties agreed to refer their dispùtes to certain arbitrators 
and for some time nothing was done under the reference and the plaintiff 
sent a notice revoking tho arbitration and subsejuently filed a suit ignoring 

~ the reference and pending tha suit the arbitrators passed the award, the 
Court cannot pass a decree in accordance with such award. On the filing 


of the suit, the arbitrators became functus officio, consequently their 


award is ulira vires their powers and the Court acts without jurisdiction 
on passing a decree embodying ihe termš of the award. 
~ Appavu Rowther v. Seeni Rowther. (Ayling and Seshagiri Atyar, JJ.) 
Sch. II para, 22—Enactment of, during pendency of reference to 
arbitration —Rights of parties unaffected—Bar of suit—See Specific 
Relief Aot, S. 21,  ... 


Company— Winding up— Liability of Secretary to pay to the liquidat r 
the sums belonging tothe company in his hands—Legal position of 


Secretary—Agent and not a trustee—Interost—Liability of Secretary $ 


~- to pay—When arises—Liability of the Legal Representative of the 
Secretary 
Where a company went into voluntary liquidation and the Seoretary 
had in his hands moneys belonging to the company and the liquidator 
subsequently made a demand for the moneys and pending a suit for tha 
same with interest the Secretary died and his legal representative was 


brought on the record, held, the Secretary of the company is not a trustee ` 


0. 45, R 13—Privy Council— Decree of —Transmission for emecu-. 


400 
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Company —Conid. kad 


or the amount that he receives on behalf of the cohipany but only ‘an 
agent. = : 


An agent retaining money which he ought to pay over but which he 
has not been required to pay is not boand-to pay interest on the same 
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from the date of its receipt by him. But when in answer to a demand for . 


the money he denies his liability, from that ‘moment he must be deemed 


to have retained the money illegally and is bound to pay interest thereon 
from that moment É 

The legal representative of the Secretary who has been brought on ‘the 
record is bound to pay the moneys found to have come into his father’s 
hands. ‘ : 


Ganesa Seturam v. Ramaswamt Servai. (Spencer and Seshagirt 


Aiyar, JJ.) eae aoe 


Companies Act, (YII of 4943) 8. 10% (4) (b)—AUlotment of share 
` as fully paid up otherwise than in cash”— Meaning. ` lah 


Where the question was whether an allotment by the Appellant 


Company of a fully paid up share to a debenture-holder in exchange for 
his debenture pursuant to a condition in the debenture was or was nob an 


allotment of a share “as fully paid up otherwise than in cash” within the i 
meaning of S. 104 (1) (b)of the Indian” Companies Aot, 1913 and it ` 


appeared that the debenture đeed provided. “The registered holder ` 
hereof shall while the same remains in forceand upon giving previous + 


notice in writing be entitled to surrender this debenture and receive in 
consideration thereof one fully paid ordinary share of Rs..-100 ‘of-the 
company part of or ranking pari passu with the ordinary shares of the 
original. capital.. Upon the surrender of this debenture under this 


oondition the holder will not be entitled to proportionate interest thereon ' 


and the ordinary share so allotted in exchange shall rank for dividend’ 
from and after the half-year in which the registtation is made.” “Held 


that the share allotted in those circumstances was allotted ‘as fully paid - 
up othewise than in cash ” and therefore came within the provisions of 8- 


104 (1) (b) of the Act. yo ; 
Thodapuzha Rubber Co. Ltd. v. The Registrar Joint Stock Companies, 
Madras. (The Chief Justice and Oldfield, JJ.) ; Jes 
Gontract—Sale ot goods—C.1. F. Contract—Goods shipped in German 
ship—Outbreak of war while steamer was cn voyage—Buyer not 
bound to accept bill of lading. See Sale of Goods ... ane 
Contract Act Ss.46 and 74—Excessive rate of interest—Ieléef. against, 
~ grounds for—' Penalty,’ meaning of. _ 
A promissory note provided for payment, on demand, Of the priucipal 
sum with interest at about 172 pər. cent, per annum. : In a suit upon the 


promissory note, the Court below reduced the rate of interest to 24 per ' 


cent on the ground that the contractrate was excessive and extortionate. | 


No evidence was taken in the case’ and there: was no proof of undue 
influence. art, oY A , : 
Held, that the court below erred in.giving relief merely on the ground 
that ihe rate of interest was excessive. Eg a. A e 
A contract to pay a heavy rate:of intarest is no t,.-by itself, a penalty 
go as to be-relieved against. - Under S. 74 of the Contract Aci, for a sum 
named to be treated as a, penalty, it must be an amount to be paid in 
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Contract—Oonid. 
oase of a breach of the contract (i. e.) breach of ar. antecedent promise. 
Cases on the point reviewed. 

Ponnusamt Naicken v. Nadimuthu Chetti, (Spencer and Srinivasa 
Atyangar, JJ:) spies Bas sie a 
~ —8. 23—Illegality—Agreement by a client to pay a sum of money 

to a pleader’s clerk for special attention to his casé—Agreement opposed 

to public policy—Void. 

An agreement by which a litigant binds himself to pay a sum of 
money to his Vakil’s clerk for giving special attention tò his legal busi- 
ness is opposed to public policy and consequently cannot be enforced. 

Suryanarayana v. Subbayya. (The Chief Justice, Ayling and Kumara- 
swame Sastri, JJ.) eae ea vie aes 
B. 74—ExXcessive rate of interast—Contract providing for only 
one rate of interest throughout—Not a penalty—See Contract Act, 

8s. 16 and 74 ar wee aes ae 
Contribution—Suit for, as between partners, if maintainable—See 

Partnership sas ai was sae 
Corporation—Transaction of business — Meeting —Dismissal? of free-hold 

officers by circulation of papers without a meeting ~—Impropriety of 

~—See Religious Endowments or $e Sas 
Criminal Procedure Code, Ss. 147, 148, and B37—-“ Local inquiry” 
under Se 148—Whether Evidence can be taken by the of ficer making 
local inguiry—Duty of the Sub-divisional Magistrate to take further 
evidence. —Inter ference under S. 107 of the Gaper nment of India Act, 

1916. 

Where a Sub-divisional Magistrate directed a local inquiry by a 
Sub-Magistrate regarding a dispute, as toa right of way and the Sub- 
Magistrate in such enquiry examined witnesses and submitted his report 
and the Sub-divisional Magistrate, before whom no objection was taken to 
the course followed by the Sub-Magistrate, and no further evidence was 
tendered, passed final orders on the dispute under S. 147 basing his opin- 
ion on the report of the Sub-Magistrate, the Sub-divisional Magistrate 
has not acted without jurisdiction. 

Arumuga Govindan v. Venkatasubbier, (1907) I. L.R. 31 M. 82 


considered. 

A local enquiry authorised by S. 148 of the Criminal Procedure Code 
is not merely a local inspection by the officer but such officer can take 
evidence in the course of such local enquiry and his report is admissible 
in the proceedings before the Sub-divisional Magistrate under S. 147. 

The receipt of the report of the local inguiry does not absolve the 
Magistrate acting under S, 147 from taking, any further evidence tendered 
before him. - 

Per Seshagiri Aiyar, J.—Where the Sub-divisional Magistrate bases 
his conclusion on the evidence taken at the local inquiry, the procedure 
adopted by him is irregular ; but in the absence of any prejudice to the 

- paities, such defect or irregularity of procedure is cured by S. 63? of the 
Code and the High Court will not pateriere under 8. 107 of the Govt. of 
India Act with such a decision. 

Muthusami Nadan v. Kalinga Mocpan. (Ayling and Seshagiri 


diyar, JJ), ž i one tt eee > ae 
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———8. 172—Police diar saa made to Police Officers—Evi- ` 
dence—Practice of the Judicial Committee in Criminal Appeals. 


A diary made by the investigating police officer under S. 172 of the 

of Criminal Procedure, 1898, may be used under that section to assist the 
‘Court which tries the case by suggesting means of further elucidating 
points which need clearing up, and which are material for the purpose of 
doing justice between the Crown and the accused, but not as containing 
entries which can by themselves ba taken to be evidence of any date, fact, 
or stutement contained in the diary. The police officer who made the 
diary may be confronted with it, but not any other witness. 

Queen Empress v. Mannu, (1897) I. D. R. 19 “All. 390 (F. B.) 

approved. 

Held, accordingly, that in deciding an appeal against a death sentence 
and in confirming that sentence the High Court erred:in testing the 
credibility of tha witnesses cxlled at the trial by reference to the state- 
ments made by such witnesses to the police and entered in the police diary 
and in treating what was thus entered as evidence for that purpose. 

The general principle is ostablished that the Sovereign in -Council 
does not act, in the exercise of the Prerogative right to review the course of 
justice in criminal appeals in the free fashion of a fully constituted Court 
of Criminal Appeal. The exercise of the prerogative takes place only 
when it is shown that injustice oi a serious and substantis] character has 
occurred. A mere mistake on the part of the Court below, as for example 
in the admission of improper evidence will not suffice if it has not led to 
injustice of a grave chafacter Nordo the’Judioial Committee advise 
interference mercly because they themselves would have taken a different 
view of evidence admitted. Such questions are, as 2 general rule, treated 

“as being for the final decision of Courts below. 

Error in procedure may be of a character so grave as to warrant the 
~interference of the Sovereign, Such error may for example deprivea man ~ 
of a constitutional or statutory right to bs tried by a jury, or by some ` 
particular tribunal orit may have been carrie] to such an extent as to 
causc the outcome of the proceedings to be contrary to fundamental 
principles which justice requires to be observed. Evèn if the Judicial 
Committee think an ‘accused guilty, they will not hesitate to recommend 
the exercise of the prerogative if such be the case. But where the error 
consists only in the fact that evidence has been improperly admitted, 
which was not essential to a result which might have been come to 
wholly independently of it, the case is different. The dominant question 

is the broad one whether substantial justice has been done, andif: - 
substantial justice has been done, it is contrary to the general practice of 
the Board to advise the Sovereign to interfere with the result. 

Dal Singh v. The King Emperor, (Viscount Haldane.) is -555 

S. 195—Penal Code, S. 199— Sanction for prosecution—Principles 
regulating the grant of —Reckless statements, not meant to mislead. , = 

The petitioner, a Pleader, obtained a decree and in support of his 
application to draw out of Court the amount of costs deposited by the 
defendant, filed an affidavit stating that the property which he gave as 
security under the direction of the Court, was not subject to an incum- 

- brance'in favour, of V. When, however, an Amin was sent to make an - 
inquiry and report on the sufficieucy of the security, the petitioner 
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Gr. P. Gode—Conid. 

aimitted that-he had made a mistake and that there was an incumbrance 
in favour of V. On an application for sanction to prosecute the petitioner 
the District Munsif held that, having regard to the position and charac- 
ter of the pa'itioner, the nature of the statement made by him and the 
fact that when the Amin was sent he admitted the mistake, this was not 
a fit case for prosecution under S. 199, I. P.G. and refused sanction. 
The District Judge reversed the order of the Munsif holding that since 
there was a prima facie oase of making a false statemont, all the other 
circumstances must be left for consideration at the trial. 


Held, that in the circumstances of the case the order of the District 


" Judge granting sanctior should be set aside. 


Per Abdur Rahim, J. :—When sanction is asked for, for the prosecu- 
tion of a person for making a false statement in the courso of u judicial 
proceeding or for any other offence of a like natura, it is the duty of the 
Court to which the application is made not only to see there is a prima 
facie case, but also to decide whether it is a fit case for prosecution in 
the interests of justica. The Court ought not to forget that statements 
which in fact are falsa are often made by men through the merest in- 
advertance or slips of memory. : 

Per Napier, J. Itis not tho function of the Court granting the 
sanotiun, but only of the Magistrate who hears the case, to decide whether 
thera is a prima facie case for prosecution. It isthe function of the 
Court which grants sanction to consider ths whole of the circumstances 
of the oase and decide whether it is in the interests of justice and purity 


of judicial proceedings that the person who has made the statement . 


should be prosecuted. 
Aiyasamt Aiyar v. Aiyasami Sizar (Abdur Rahim and Napier, JJ)... 


——8. 344—Magistrate—Adjowrnment—Order making payment of 
costs a condition of adjournment—Validity—Jurisdiction of Magis- 
trate—Charge based on polic8 report—Informant represented at hearing 
by vakil—Informant joining Police Officer in application for 
adjournnient—Order for adjournment conditioned upon payment of 
accused's costs by informant—Legality. 

Under S. 844 of the Code of Criminal Procedure, a Magistrate has 
power to-make the paymeut of costs by one party to ancther a condition of 
granting an adjournment. 

Where in a case in which the charge before the Magistrate was on 2 
police report, the informant was represented at the hearing and joined in 
an application for adjournment made by the Police Officer on the ground 
that his vakil wag absent and the Magistrate granted an adjournment on 
condition of the informant paying to the pleader of the accused his costs 


of the day, held that the Magistrate had jurisdiction to make the order, ` 


because the informant was under the circumstances virtually the 
prosecutor 


Sannasi Kudumban v. Sivasubramania Kone (Ayling and Napier, 
JJ.) a ass T 


————8s. 403, 429, 439, and 494, — Summons case—Criminal (respass- 
Charge sheet by policé—Withdrawal of prosecution by the Public Pro- 
secutor before service of summons on accused—Complaint by aggrieved 
Berson, on the same facts, charging accused with offence under S. 447 ’ 
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I.P. 0.—Autrefois sent : Difference of opinion between two juiges 

of the High Court in.a Criminal Revision Case—Procedure. 

The police had filed a charge sheet under S . 447, Indian Penal Code 
against a certain person befora a 2nd class >Magistrate. A summons 
was issued but before it’ was served, the Public Prosecutor with the 
consent of the Court withdrew from the presecution under S. 494, 
Criminal Procedure Code and. the accused was then acquitted as 
required by that section. Thereafter the person on whose land the 
offence of criminal trespass .was alleged to have been committed 
preferred upon the same faots a complaint charging the accused among 


other things, with an offence under S. 447, Indian Penal Code, The 


accused was triod and convicted of that offence. 

Held, per Wallis, C-J. (agreeing: with Abdur Rahim, J. and dissen- 
ting from Napi:r, J.) that the order of acquittal under 8 494 Criminal 
Procedure Code so long as it remained in force, operated as a kar to 
further proceedings for the same tienga a and that the trial and conviction 
ware bad in law. 

Where two Judges of the High Court differ in a Criminal Revision 
Care, S. 489 of the Criminal Procedure Code read-with S. 429 requires 
the oase to be decided by a third Judge and precludes any further appeal 
under the Letters Patent or any reference ‘to a Full Bench under the 
Rules of the Court. 

Dudekula Lal Sahib, In re (Chief seen. aa Gas 
———— 6s. 429 and 439.—Difierence of opinion between Judges of a 
division bench of the High Court—Reference toa third Judge, proper 
procedure—Reference to Full Bench incompetent-—See ag Pro. Code 8s, 
408, 429, 489, and 494... s ove 
are 488—Application by mother” jor maintenant. For her child— 

Decree of civil courts declaring that the child was not born to the 

person alleged to be its [ather Helens of right to maintenance by the 

mother—Effect of. 

A Magistrate passed an order under S. 488 of the Griminal' Procedure 
Code, directing the petitioner to pay a sum of money every month for 
the maintenance of a child of which the petitioner was alleged to be the 
father, in spite of the fact thata competent Civil Court had declared that 
the child was not born to the petitioner and that the mother of the child 
who now applied for maintenance on its behalf, had executed a registered 
release deed in favour of the petitioner giving up the claim to main- 
tenance for consideration of Rs, 200 

Held, that the Magistrate ought to have held that the prior decision 
of the Oivil Court was conclusive on the-question of the relationship bet- 
ween the child and the petitioner and should have refused to pass any 
order for maintenance. . ~ 

Mahomed Abid Kumar Kadar v. Ludden Sahiba (1886) I. L. R. 140. 
976, 2 Weirs Cri, Rulings 614. and 2 Weir’s Orl. Rulings 615 ref. 
Deraji Malinga Naika v. Maroti Kaveri, (1907) I LR 30 M 400 Ghana 
Kanta Mohanta v. Gereli (1904) I L R. 820 419 Nur- Muhammad v ve 
Ayesha Bibi, (1906) I. L. R. 27 A 488 referred to." 

Held further, that the mother having given a "registered release deed 


in favour of the petitioner, giving up the claim for maintenance, she was ` 


pot entitled to an order for maintenance. 
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Ilath Narayanan Moosad v. Kathil Itticherry Amma. (Sadasiva Aiyar 
and Phillips, JJ). w nes se” tre 
————5S. 494—OCriminal “trespass—Charge sheet by police— With drawal 

of prosecution by Public Prosecutor before service of summons on 

accused—Autrefois acquit—See Crim. Pro. Code Ss 403, 429, 489 and 

494... ics isn? on bed 
Oriminal Trial— Adjournment conditional on payment of’ costs— 

Propriety of order—See Or. P. Code-S. 344 tee eve 
Damages—Wrongful dismissal of trustee; from office by members of a 

Temple committee —Right to damages-~Sce Religious Endowments 
Decree—Exeoution—Decree of British Indian court—Transmission to 

Travancore court for execution—Application to British Indian Court 

for transmission of records, not a step in aid—See Limitation Act 

art. 182 (5)and (6) ... sa Aa _ s% sas 
~~ Suit to set aside—Jurisdiction of inferior Court to entertain Suit 

—Test—Nature of reliefs which inferior Court can grant—Revival of 

suit in which decres was passed—Application for, to be made to which 

Court—Superior Court if has concurrent jurisdiction to entertain suit 

—Consent decree obtained by fraud—Remedy of aggrieved party—Suit 

or reviow—Decrce-obtained by fraud if a nullity. 

Tt is competent to a Court of inferior jurisdiction to entertain a suit 
to declare a Compromiso decree obtained ina Court of superior jurisdiction 
to be not binding on the plaintifi as having been obtained by fraud, 
provided the suit is, as regards the amount for which the Compromise 
decree was passed and as regards the situation of the properties affected by 
and the residence of the parties to the decree, within the cognizance” of 
the inferior Court. The mere faot that the suit in which the Compromise 
decree was passed was for an amount exceeding the pecuniary jurisdiction 
of the inferior Court does not deprive it of its jurisdiction to entertain 
the suit provided the decree itself was for an amount within its jurisdic- 
tion, 

In such a sult the interior Court has no jurisdiction either to set 
aside the decree of the superior Court or to direct that the suit in which 
the decree was passed should be retried and decided on the evidence. 

Semble The remedy of the plaintiff, if he succeeds in getting the 
declaration sought for, is to apply to the Superior court either to revive 
the suit or to proceed with it. . 

Per Srinivasaiyengar, J:—The Superior Court may also have 
jurisdiction to entertain the suit, f : 

The more appropriate mode of setting aside a consent decree for fraud 
is by a separate suit inststuted for that purpose rather than by a motion in 
the cause in the nature of a review 

A decree obtained by fraud is not a nullity and is not wholly void. 

Arunachalam Ohetty v. Sabaprthy Chetty. (Spencer: and Srinivasa 

Atyangar JJ.) ae wae re gi. 
Deed —Oonstruction—Contemporanes exposit—Scope of the doctrine— 

See Landlord and Tenant ates ase ie 
-——Contruction-Mortgage and lease, viewed as parts of the same tran- 

saction—circumstances against—See Transter of property Act 8. 61 


Deed—Construct ion—'* Panayam’’— Mortgage or charge—Mortgage-Decrec . 


—Interest, rate of. 
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Deed—Conid. 

A document axecuted in Malabar and styled a’ "*panyam’’ under 
which the borrower -agrees to pay within one year principal sum secured 
by the document with. interest, creates a simple fnortgage and is not a 
mere deed of charge; - 


Ordinarily a mortgagee is entitled to interest at the rate specified in ' 


the mortgage instrument till the date fixed in the deciee for re-payment 
of the mortgage amount. á 
~ Ryrappan Nambiar v. Raman Nambiar , (Sadasiva Aiyar, and 


Spencer, JI) - see 
Fraud—Decree obtained by —Suit to ae aside—J urisdiotion of inferior 
Court to entertain suit—See Deoree ... 2 as 


` —— Fraudulent trans sfer—Frand not TAN of real owner 


to recover —Mavim ‘‘allegans turpitudinem inam non est audiendus”. 


Scope and applicability —Mortgage—Swuit for sale mortgage—Need of 
mortgage laken in name of plaintiff's natural mother benami for plain- 


tiff for fraudulent purpose— Admission by'plaintiff of fraudulent pur- 


pose—Right of plaintiff to recover—Fraud not of fected—Effect. 


Where in a suit for sale on a mortgage, the deed of mortgage itself 
standing in the name of plaintiff’s natural motker, it was either admitted 


by plaintiff himself or found by the Courts below that the principal _ 


amount of the moitgage came out of the estate of one Appanna and that, 
as there were disputes then going on as to whether plaintiff or one R was 
the validly adopted son of Appanna, S. Appanna’s widow, caused the 
deed to be executed in the name of plaintiff's natural mother benami for 
plaintiff with the fraudulent intention of depriving R of his rights to the 
property in the event of his succeading in establishing the validity of his 
adoption, but that, inasmuch as R subsequently renounced 
his claim to be the adopted son and to the amount of the mortgage deed, 

no fraud had in fact been effected, held that -Plaintiff, was entitled to 
succeed. 

Per The Chief Justice : -tt is well settled that, it a pleintift cannot 
maintain his cause of action without showing that, as part of such cause 
of action, he has been guilty of illegality, the Courts will not assist<him | 
in hbis illegality. 3 

But even though plaintiff as part of his cause of action has to prove 
that the deed was taken benami in the name of another for a fraudulent 
purpose yet if no fraud has in fact been effected, he is entitled to succeed. 


Per Oldfield, J. :—Neither the averment nor. proni that the deed 
was taken benami for a fraudulent purpose was necessary for the establish- 
ment of plaintifi’s claim and his own admission regarding it was 
immaterial. The case was therefore not one to which the maxim allegans. 
trupitudinem inam non est audiendus had any application. 


Rajagopalachar v. Sundaram Gheity. ane ees Justice and Olà- 


field, J.) . wes 
Easements Act, 8. 47—Surplus water “flowing in defined . .channel— 
Right of easement in respect of —Acquisition— Presumption of grant of 
right to surplus water—Circumstances - justifying—Englisn Law and 
Indian Law—Comparison of. 
A person can.acquire a right ot easement with respect to water which 
ig discharged over the surplus weir ofa tank if he has -been using and 
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Easements Act—Conid. i PAGE. 
enjoying the watar for a sufficient length of time and as a matter of right 
as laid down in the Indian Easements Act. 

Rayappan v. Virabadran (1884) I. L. R. 7. M. 580 followed. 


Where it appeared that the water of a tank fed by rain water as well 
as surface water from neighbouring lands flowed in a defined channel on 
to the respondents’ land through the land of the appellant, who was not ` 
the owner of the tank, and that the respondent had been using and enjoy- 
ing the said water for a sufficient length of time and as a matter of right . 
as laid down in the Easements Act, held that he must be deemed to have 
acquired a right of easement with respect to the same notwithstanding 
the fact that the water was what might be called surplus water. Held, 
further that in the circumstances of the oasa» grant of the said right 
might be presumed. 

Bodduluru Nagay ya v. Bachu Chenchuramayya. (Abdur Rahim and . 
Bakewell, JJ.) we E ce :6 
Election—Quorum at meetings of @lacioral body, rule as to— Hbtepttons WA 

the rule— Notice of meeting—Member of electoral body when entitled 

to—Mahomedan Law—Schente for management of a charity Ly — Appoint. 

meni of minor, as muttawallis, invalid. a i: 

A scheme for the management of a Mahomedan Charity provided 
inter alia, fora Managing Committee consisting of five members and 
three muttawallis, directed that vacancies in the Committee should bu 
filled by eleotion by an electoral body consisting of the continuing or 
surviving members of the Committe. There was no provision of a quorum 
ab an electoral meeting or for a minimum number of voters to be recorded 
for a candidate to rénder his election valid. Nor was there proof of any 
course of business adopted by the electoral body fixing the quorum at 
electoral meetings. On the occurrence of a vacancy in the committee, 
only three members of: the electoral body which thén consisted of six 
validly appointed members attended the electoral. meetings and elected 
the plaintiff. Held, that the election of the plaintiff was invalid. 

In the absence of a validly framed rule or course of business from 
< which such a rule could be inferred fixing thé quorum at ‘electoral mesta 
ings’ the law’is that an election by a definte electoral body is valid only ` ` 
when & majority of that body are present at the meeting. 


< 


A member of an electoral body whose appointment as such is invalid, 
need not be given notice of meetings to be held by that body. ii 

Where a scheme framed by a Court directed the appointment ‘of é 
competent men to be mutiawallis of a Mahomedan religious endowment, 
held that the appointment of a minor to the office was invalid. 

Syed Hasan Raza Sahib v. Hasan Ali Sahib. (Ayling and Seshagiri, 
Aiyar, JJ.) ose sss 848 
Estoppel— Exchange of land —Unregistered instrument —Ereciion of costly 

buildings—Actings of the parties—Part performance—Acquiéescence 

—LHquitable Estoppel—Invalid transfer—Hjectment— Right to Com- 

pensation—Transfer of Property Act, Ss. 51, 5t and 118, 

The plaintiffs and the defendants, by’an unregistered instrument 
agreed for mutual convenience to an exchange of’ certain plots of land 
forming part of their adjoining house sites. More than a year after the: 
transaction, the defendants erected a costly building on the land whioh 
foll to them under the instrument and:while the bujlding was in progress 


~ < Bstoppel—Conid. A 4 fee EE ae 


‘the plaintifis not only kept quiet but received an additional sum from the 


defendants on the ground that the land -that fell to the share of the latter : 
was larger in extent. Subsequently the plaintiffs sued to eject the defen--- 


dants on the ground that the instrument of f exchange ‘being. unregistered 
did not pags title. g 

Held, per Sadasiva 'A.yar and Napier, JJ., (Abdur Rahim, J., dissent- 
ing) that the plaintiffs were entitled to a decree for ejectment subject to 
the liability to pay compensation for improvements, to the defendants. 

There was no room for the application of the doctrine of estoppel by 
acquiescence in the case, having regard to the fact that both at the time 
when the erection of the building was going on and at the time when they 
received the money as compensation for the deficiency in area, the plain- 

stiffs were not aware of their subsisting right and its infringement by the 

action of the defendants, but had acted in the full belief that they (plain- 
tiffs) had no longer any title to the land they had parted with: 

The defendants having erected the buildings on the land without in 


the least believing that the plaintiffs were the owners of the site or that `` 


E ‘they (defendants) could build only with plaintiffs’ consent, express or 


implied it was impossible to infer a license in favour of defendants by ` 
the plaintifis to build with permanent right over the site and the build- ` 


ings. 

In Englund the dootrine of part Sama belongs to the sphere of 
contract and operates, where applicable, to allow a party to prove a con- 
tract in an action, in spite of a statutory prohibition. In India, however, 


neither the doctrine of part performance nor the doctrine that ii Equity ` 
regards that as done which ought to be done” can.be invoked so as to’ 


effect a valid transfer of -immoveab'e property withont-a registered 
instrument in cases where such instrument is required by 8 64 of the 
Transfer of Property” Act. = . 

The: word “ transforèg in S. 61 of the Transfer of Property Aot 


includes also a transfered under an inyalid transaction of ‘transfer and ` 
the words "' the person ‘causing the ‘eviotion ” include also the a k 


under an invalid transaction of transfer. 

Por Sadasiva Aiyar, Je:—Where B believing that he is the absolute 
owner, erects buildings on land purported to be transferred to him by A, 
under an-invelid instrument, B has only one of two rights, viz., either to 


-- have the value of the- improvements made by him estimated and paid by. 


A, the eviotor or to require A-to sell his interest in the property to him at 
„the then market value irrespective of the building. Theo optiòn however, 
£ is with A, the person ‘entitled to evict. - 

Per Abdur Rahim, J.:—Under the citcumstances, the equities in 
favour of the defendants were a sufficient answer to the plaintiffs suit for 
ejectment.- What are the ‘circumstances which should be sufficient to 


-raise an equity that would be an answer to a suit for possession by a per- ` 


“gon who purported to convey the property by an unregistered instrument 
must depend on the facts of a particular case ; but they must be such as 
should have altered though not irretrievably the position of the defendant 
acting on the faith of the bargain sought to be resiled,from. ' 

_ Thae plaintiffs by reason of the contract to exchange having been fully 
performed and having stood by and acquiesced in the defendant's building 
and received a further payment were estopped from eje ting the defendants. 


a 
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The dootrines of part potlorimanos and estoppel by acquiescence were fully 
applicable to the circumstances of the oase so as to effectually bar the 
plaintiffs from enforcing their-claim. 
“Phe existence of-estoppel does not depend on the motive or knowledge: 
of the matter, on the part of the person making the representation. It is 
not essential that the intention of the person whose declaration, act or 


omission has induced another to act or to abstain from acting should . 


have been fraudulent or that he shall not have been under a mistake or 
mis-apprehension. a 

[Decision of Seshagiri Iyer, J. in Ramanathan Chetti v. Ramaswami 
Chetty (1915) 30 M. L. J. 1. affirmed ], 

Ram nathan Chetty v Pyeng (Abdur Rahim, Sadasiva 
Aiyar and Napier, JJ.) . . és 
Inconsistent ika in successive proceedings—Dootrine if 

applicable to pleas based on abstract question of procedure law—See 

Limitation Act, Art. 86 
Evidence—Police diaries—Entries in, paevanay of—See Oriminal Prone: 

dure Code S. 172 ts tees 





Evidence Act, S 35 —Copies of letters in todistrs of official correspondence 


kept for reference and record admissible as reports and records of acts 
done by public officers—See Madras Court of Wards Act, S. 35 eee 


——S. 35— Madras Act III of 1899 (Registration. of Births and 
Deaths Act)—Ss. 4, 6 and 17—Death register kep! by village Karnam 
or Reddi—Admissibility thereof and of its public extvact—Board’s 
proceedings dated 5—2 —1874—Bffect. 

By virtue of the Board’s proceedings dated 15 February 1874 a village 

Karnam or a Reddi keeping a register.of deaths acts as a public servant ine 

: the discharge of his official duty within the meaning of S. 85 of the Evi- 
dence Act and a register which is so kept by him udder the directions of 
the Board of Revenue since the yeard865 is admissible under the first 

‘part of 8 365 of the Evidence Act, quite apart from’ Madras Act III. of 1899 


(Registration of Births and Deaths Act). Such a register is- admissible also ` 


: under the second part of 8.85 because the maintenance thereof by s 


on 


s 


village officer is obligatory under Madras Act III of 1899. 

A public extract of suoh a register is evidence of thè actual date of the 
death mentioned in it. 

Ramalinga Reddi v. Kotayya. ` (Coutts Trotter and Seshagiri Aiyar, 
JJ.) sio eee eos ae 
————Bs. 90 and 144—Ancient document—Unsigned cadjan accounts 


+ PAGE. 


—No presumption of correstness— See Landlord and Tenant .. 


S. 91—Unregistered agreement to lease —Suit for specific perfor- 


mance or damages—Document inadmissible in evidence—Other | 


evidence of the contract inadmissible—See Registration Act, Ss. 3, 17, 
and 49 wee 

8s. 92, 99-—-Consiruction — ATN antaga alleged to be 
transfers of Mortgages—Whether evidence in proof of such allegation . 
may be given— Dealings with a third person’s property—Evidence 
of notice of third person's title. 

Respondents sued for possession under deeds purporting to be absolute 





.,, conveyances. Appellants tendered. evidence to show that to the respon- 
-> dents’ knowledge the properties belonged toa third person who had 


a52 - 
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: 556 
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mortgaged them to appellants and that the “deads were intended to operate 
only as transfers of the mortgages. ` Rats 
Held:—that such evidence was admissible. 
5. 99 of the Indian Fividence Act, which calidad evidence contradict - 
ing the terms of written instruments in* terms’ applies only “as 
between the parties tc any such instrument or their representa- 
„tives in interest.” Whenever accordingly evidence is tendered as to 
a transaction with a third party, it is not governed by the section or 
by the rule of evidence which it contains. 
- sHeld, also, that ifS.92 applied proviso 1 to that seoti would 


admit the evidence, because it would be a fraud to insist upon a claim to- 
_ property arising out of such a transaction, the claimant knowing that - 


„tho true owner had never parted with it. 


In cases to which S. 92 is applicable, the English Equity doctrine. 
as expressed by Lord Justice Turner in Lincoln v. -Wright (1859) 4 De.. 


G. and J. 16. and followed in a long series of Indian cases was definitely 
exoluded in India by the decision in Balkishen Das'y Legge (1899) L. R. 
97 I. A. 58. The law is that oral evidence is nos admissible for the pur- 
pose of ascertaining the intention of parties to written documents, and 
though attempts have been made to engraft ' an exception on this rule in 


favour of evidence relating to the acts and conduct of the parties, it is” 


now settled that such evidence is inadmissible. 
Achutaramaraju v. Subbaraju (1901) I. L. R. 25 M. T=11 M. L. J. 
370. Maung Bin y. Ma Hlaing (1905) 3 L. B. R. 100 and Dativ Valad 
Totaram v. Chandra Totaram and- another (1905) I. L. R. 30 Bom. 119. 
approved. 
Mauig Kyin v. Ma Shwe La, (Lord ‘Shavo,) P. 0.” as sb 
—_———-§, 99—Absolute conveyance—Allegation that’ it was only a 
. transfer of & motigage—Evidence in proof of such allegation if can ba 
given—Third party—See I Evidence Act, Ss. 92 and 99 
—— 8. 408—No presumption as to the death of a person at a parti- 


cular iime— Porson relying on, the. fact, bound to establish it by evidence 
—No presumption that 3 person died leaving no heirs. , 


In 1912, plaintiff alleging himself to be a reversionar, sued for posses-. 


sion: of the estate of the last male owner, whose. widow had died in 1909, 
The defendants among other pleas, stated that one G. a nearer reversioner 
_ was alive when the widow died and that the plaintiff was excluded by him, 
In answer to this avetment plaintiff stated that Œ. was not heard of for 80 


, years and that the presumption therefore was, that he was dead in 1909. 


Held, that, though G. was not heard of for 80 years before suit, thera 


was no presumption that he was dead in 1909 when the inheritance opened 
and the plaintiff having failed to prove that G. was dead in 1909, his suit 
must be.dismisaed. en 

‘lt is for the party whu. founds a right upon the faot of & person having 
.-died at a particular time to establish that fact atficmatively by evidence ; 


` the.evidence will necessarily differ in different cases, but sufficient evidence 


there must be, or the person asser ting title will fail. 

Srinath Das v. Proboth Chander Das” (1910) 11 ©. L. J. 580. Narki a 
- Lal Sahu (1909) I. L. R. 87 C. 103. Muhammad Shariff y. Bande Ali (1911) 
“I, L. R. 84 A. 86. Veeranvme v. Chensea Reddi : (1912) I. L. R. 87 M. 440, 
In re aes 3 Trusts; (1869) L. Bi 5 Ch. A. 183. referred. 
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Held further, that the Lower Appellate Court acted rightly in dis- 
allowing the plaintiff's application to amend the plaint by claiming title 
as the heir of G. for there was no guarantee that plaintiff was the heir of 
G. and there was no presumption arising from the presumption of the 
death of an individual that he left no heirs of his own behind him. Jackson i 
v. Ward, (1907) L. R.2 Ch. 364, referred to. z f 
Ponnalocri Ellamandayya v. Chelakapathi Lakshmayya. (Seshagiri a 
Aiyar and Bakewell, JJ.) ... FEC s. = 295 





8.140—Presumption—Hindu widow in possession—Presum ption pitt 

that she is absolute owner. See Purdanashin Lady... ie 665 + > 
< Execution—Maintenance decree—Decree charging specified items of rot 

family property—Realisation o! arrears by sale of the properties’ in ` pe 
execution. See Hindu Law, Widow si KA = 601 - 

Stay of—order by appellate court becomes effective only when * 
comwunicéted to the lower court. Sea Stay of Exeoution we 7 BIB 

Executor—Debtor, appointment cf, as one of the exeoutors— Debt i 

payable becomes part of the assets of the deceased in the hands of oe 


executor if heacted as such—Executor not acting as such or 
renouncing office—Suit for recovery of debt-~Limitation—-Executor 
in the position of stranger debtor. See Will,—Administration’ ass 196 
————Promissorý note by-- Debt” under note borrowed bona fide AA 
in course of due administration—Right of creditor to be subrogated , ` 
i to rights of exeoutor—Suit on promissory note —Bubrogation if and 


when can be allowed in. See Promissory Note eis vee _ 631 
Foreign Decree—Execution—Small Cause, Court—Madras, Powers of . ah 
Judge and Registrar, respectively—Seo Small Oause Court Su 589 


‘Government of India “Act, 1916 S. 101 (2)—Proviso to—Object and 
2 effect of ~Govérnor-General in Council— Power” to appoint additional 
_ Vudges—Appointments from time to time for periods not exceeding. l 
two years—Validity. h gays : ae 
The object of the proviso to 5: 101 (2) of the Government of India dot °° 
1916, clearly was to provide for occasions when the permanent strength of” 
the High Court is unable to copo with the werk for disposal, but the work 


_ „is not sufficient to justify the appointment of another permanent Judge, by a 


enabling additional Judges to'be appointed from time to time for such fixed 
periods not exceeding two years as may be found necessary. Tho proviso’ “< 
must therefore be read as meaning that appointments may be made from’ 
time to time for such ‘period, not exceeding two years, as may be required =: ‘-* 
from time to time on each occasion when the power is exercised. oo N 
2 -Kandasami Pillai v. Muthuvenkatacnala Mawiagar. (The Chief ` 
1 Justice and Kumaraswami Sastri, J.) he 


ive se 787 
Grant—Presumption of—Right to surplus water flowing in defined - - 
channel. See Easements Act, 8.17 ... ws sei 574 
|. Guardians and Wards Act, €s. 7 (a) and 29—Head of a mutt—Minor— i 
Trust property—Appointment of guardian — Sale of property under © © > 


sanction of Court’ for discharging debts of predecessor .in-affice—- 
Proceedings withoutj urisdiclton—Matadhipathi,position ond powérs of, 22% 
During the minority of the plaintiff, the head of a mutt, the District ` 

` Court purporting to act under S. 7 of the Guardians and Wards Act ‘ap- Boas 


- pointed a guardian of his person and property. To discharge the debts “ 


contracted by the predecessorg-in-nffice of the plaintif some of the proper- “aw ts 


z po t : AF. BO 3 


Guardians and wards Aet—Contd. j . 4 FPAGÉ. 
ties wera sold by the guardian: with the safiction of the court under S. 29 

of the Act. Held, that the properties in question being trust’ properties, 

the orders of the District Court appointing a guardian and sanctioning. > 
the sale of the properties were wholly without jurisdiction and that the. 

sale was liable to ba set aside. 


A Dharmakaria of an endowment has ordinarily’ no beneficial interesi ` 
in the surplus income of the endowment, though in a given case such a 
right may be established either by the custom of ths institution or other: |: 
, Wise, A right to a portion of the income of the trust estate does not vest 
the property in ‘the beneficiary so as. to attract the operation of Ss. 7 and 
29 of the Guardians and, Wards Act. | 4 
_  Quare :—Whether the decision of the Judicial Committee in Ram 
Parkash Das v. Anand Das (1916),1. L R. 430. 707; SLM. LI. 1. 
is not confined to the class of mutts under- ‘the consideration of the Board 
in that case, and whether the decision in Balusamé Iyer v. Venkatasami | 
Naicker (1916) 82-M.L. J. 35, does not lay down the rule too broadly ? 

Obla Venkatachalapathi Aiyar v. Thirugnang Sambanda Pandara. 
(Seshagiri Aiyar and Bakewell, JJ.) wis Bes a 297 | 
——_—— 5S, 29—Head of a mutt—Minor—Trust nonce AD ENE of 
guardian—Sale of property under sanction of Court for discharging debts — 
of predecessor in office—Proceedings without eee, Tai Guardians 


and Wards Act, Ss. 7 (a) and 29. - Na. re ; 297 
Hindu Le.w—Adoption—BigËt of adopted son- to abali alienation by 

widow during her life-time—See Hindu Law, Widow... son 387 
——- Dancing girls—Succession—Preference of females to males, - »\ . 
extent of, See Hindu Law, Succession ... - si 5 -a 807 
——-—-Debts—Antecedent debts, meaning ot--Liability of sons during : 


the father’s life time—See Hindu Law, Joint Fanfily .:. - w M 
Debts—Father —- Son not liable on promissory note executed 
(biji father after partition in renewal of a note executed before - * ° 
“. —Pious obligation of son, extent of. See Hindu Law, Father as | 59 
— — Fathsr—Liability of son on promissory note’ executed by ‘father : > 
after partition in renewal of a note executed before —Debis of Larner rat Cee 
Pious obligation of son, ewtent of. 
A Hindu son cannot be made liable during his father’s “life. timè òn 
a promissory note executed by. his father after partition, in renewal of a ' 
note executed by him before partition. . 6 
The decision of the Judicial Committee’ in Saku Ram Chandra v 
Bhup Singh (1911) L. R. 44 ‘I. A. 126 “does not ove:rula the couise of ` 
decisions in this country" affirming the right ‘ot a creditor of a Bindu ` 
father whose debt has not been incurred for an illegal or immoral pur- 
pose, to join the father and his sons in a suit >n the debt and to bring to 
` gale in execution of the decrees in ‘such suit the interest both of the father 
and his scns-in the ‘joint family property. i 
Per Kumarasami Sastri, J..Tho : ecision in Sahu Ram Chandra v. 
Bhup Singh, (1917) L. R. 44. 1. A. 196, .makes it clear that it is the 
primary duty of the father to pay debts | “incurred by him not for any. 
family necessity but for his own purposes, and that the pious duty of the 
gon only arises when the assets of the father are insufficient assuming 
that it arises at all during the, life-time of tha father. , In other words, 
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the pious duty is limited to the debts which the father is unable to 

satisfy out of big share or his self-acquired properties. 

Pedo- Venkanna v. Sreenivasa Deekshatulu. (The Chief Justice and 
Kumaraswami Sastré, J.) 7 

~ Guardian—Minor—Power of manager to deal with minor’s 
estate, extent of. See Religious Endowment re a 

———— Illegitimate son—Maintenance. right to, out of joint family pro- 

+ perties of putative father. See Hindu Law, Maintenance a 

5 legitimate son—Right of putative father to succeed to oe 
mate son’s propetty. See Hindu Law, Succession woe 


——+—Illegitimate son—Right to share in family property—Nature and 
extent of right—Property allotted to legitimate sons at a partition 
with the father, if liable to the claim of the illegitimate son. 

An illegitimate son of 2 Sudra by a permanently kept conoubine can. 

- under the text in the Mitakshara, take a share equal to that of a legiti- 

mate son, at his father’s choice, and after his father’s death can demand 

_ of the legitimate sons a share equal to half of that of a legitimate son. 


~ This provision for the illegitimate son is really asort of capitalised ` 


maintenance. Therefore, where a father and his sons are in possession 
of family property and there are no other co-parceners of the same degree 
with the father, then, as to that joint family property, the right to a full 
share or possibly Jess oan be given by the father to his illegitimate son. 
Where, however, the father and his sons have separated, there” is no 
Jonger the material on which the claim of the illegitimate son can 
operate and the son’s share of the property after partition, cannot be 
made liable to this claim. | : 

Ram Saran Gerain v. Tekchand.Gerain (1900) I. L.R 280. 194. 
relied on; Krishnayyan v. Muthusami (1888) I. L. R 7 M. 407. 
Jogendro v. Nityanand (1890) L R. 18 C. 151. Karupya Gounden 


v. Kumarasami Gounden (1901) I L. R. 25M. 429. and Visvanalnha- ` 


sami v. Kamu Ammal (1912) 24 M. L. J. 271, referred to. 
Joint family—Acguisition—Blending of self.acquired property 
with ancestral property—Effect of entries in account book as showing 

“~ 7 whether funds are joint or separate. 

‘A, a member of a Hindu joint family, whose home was at Lucknow, 
practised ás a pléader at Hardoi, and made considerable savings from hig 
professional earnings. He eventually became managing member, but was 
all along entrusted with the management of the joint family property in 
Hardoi district. Throughout he kept the accounts of the joint property 
and of his own earnings in one account book. He purchased sundry pro- 
perties out of the funds so entered in the name of his son-in-law B, and 
stated that he made such purchases to provide for B. 

Held, that by blending his private earnings with the receipts and 
payments on joint account he showedan intention to make them 
joint property : but that ‘this was not conclusive that all purchases 
entered i in the book were made for the joint family : and that as regards 
the purchases in the name of B, A’s statement that they were made to 
provide for B was a statement against his -own’ interest and as such 
admissible in evidence, and that coupled with the other evidence in the 

— case it established B's title to such properties as against the joint family. 
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3 PAGE. 
Pandit Suraj Narain v. Pandit, Ralan, Lal. (Lord Buckmaster, L. ©.) o 
(P. 0) e ee E erii Tana Suge 180 
—--—Joitt family — Father's powers of disposition—Mortgage or : 
sale for an-antecedent debt only valid if there be real. dissociaton in fact 
—Pious obligation of sons and grandsons tò discharge father’s debts only _ 
arises on father’s death—Legal necessity — Burden of proof. ii 
Under the law of the Mitakshera the joint family property cannot be 
the subject of a gift, sale or mortgage by one co-parcener except with the 


_ consent, express or implied, of all the other co-parceners. | =. 


The father, in bis capacity of manager and head of the family, is at 
liberty to affect or dispose of the joint family property for estate or family 
necessity, but otherwise he has no power of sale or mortgage except for an 
antecedent debt. ve i R 
A borrowing made on the occasion of the grant of a mortgage is no 7 f 
such an antecedent debt. The exception applies only to the case when the 
debt has been incurred irrespective of the credit obtained from the joint 
family property. In order to validate a mortgage for an antecedent debt 
nct only antecedency in time but real dissociation in fact is required. +- 


The . obligation . of religion and piety which is placed upon sons and = yt ' 


grandsons under the Mitakshara Law to, discharge their progenitors’-đebts, ee 


does not attach while the said progenitors are a live. ee 4. 


The doctrine of onus probandi in cases where legal necessity is alleged, 
is largely -based upon the necessity of protecting the rights of third _ 
persons. There is no hard and faat rule, and -the presumption proper to 
be made must depend on the circumstances of each case. In the present 
oase where the mortgagees sued after 27 years, nothing having been done 
on the mortgage in the interval. BE EN 

Held, that the onus of proving legal necessity had been properly laid 


--on- plaintiffs. ” i p 5 


Sahu Rani Chandra v..Bhup Singh (Lord Shaw) P..C. Eade UN ta5 alae vm “i4 


—— Joint family—Manager —Mortgage` by head of joint family = 
Whether property, can be made available to the extent of mortgagor's ` $ 
interest—Equity arising out of representation of authority. “4 


E Where the property of a Hindu joint family is mortgaged by one of ` $ 


the members (save and except by the head of the family “for antecedent. 
debt or proved necessity of the joint family) the general law‘is that the 
mortgage is not valid at all, even to the extent of the mortgagor's ‘interést. - 
It is possible that exceptions to this general rule may -arise from 
special circumstances, 6. g., from & representation or undertaking by the 
mortgagor that he had power to mortgage the joint property, but no 
special circumstances were held to exist hare. 
Mahabir Prasad’ v. Ramyad Singh (1878) 12 Beng. L R 90‘disoussed . 
Lachman Prasad v. Sarnam Singh (Viscount Aaldane) P.C. aa 7 789 
—— Joint family—Partition—Agreement by a member of the joint 
family with the manager under which the latter is to pay certain sums 
for maintenance—W he ther effects a severance of tho joint family— 
Suit for partition by one member of the. family alone against the 
= manager — Other. co-parceners not parties—-Decree passed awarding h3 
plaintiff's shave—W hether ef fects a severance of the other co-parcengr s, 


c < : me 


oe 


č 


= 


z 


24 


“Hindu Law—Contd. 


PAGE. 


shares--Provision 4 in a partition for a stranger, not being a bona fide ` 


` family settlement, invalid. 


Where a suit for partition of certain properties bequeathed undor a 
will by a father is instituted and after finding that the properties were 
joint family properties and consequently the will was invalid, the lower 
court decreed partition of the family properties and on appeal to the 


Sudder Adaulat. an agreement was eatered into between a junior member . 


of the joint family (in the present case, a partible zamindari) and the 
manager by which, the latter was to give the former Rs. 400 every 
month out of the zemindari income for maintenance and algo certain 
lands to be cultivated by him andit stated that the provision was 
in consideration of the fact that a partition of the zimiodari, which 
would if’ left intact be a source of protection to the family, will 
endanger the status of the zemindari and that it was with a view to 
Prevent a division of the zomindari and to keep itas an impartible 
estate, such agreement does not in its true-construction affect a seye- 
rance of the joint family but only provides fora convenient mode of 


enjoying the joint family properties. Sri Rajah Viravara Thodarammal- 


_ Rajya Lakhsnmi Devi.Garu v, Sri Raja Viravara Thədhramal Surya 
` Narayana Dhatrasu Bahadur Garu. (1897) I.L.R. 20 M. 256 P.O. followed. 


Where a junior member of the joint partible zemindari sues the 
manager for partition of “his share’not making the other co-parceners 
parties the deoree in the suit which merely allots his share of the proper- 
ties does not effect a division. as between the other members and the 
manager go-as to effect a partition between them also. 


The ruling of the Privy Oounoil in Girija Bat v. Sadashiv Dhundiraj, 


_ (1916) L R. 48 I. A. 151. to the effect that the filing of a plaint in” 


a suit for partition is sufficient to effeot a partition, does not mean that 
the effeot of filing such a plaint is necessarily final . Treating the matter əs 


one of individual volition, it is open to a co- parcener who has filed a suit _ 
“for partition to abandon that intention before the suit proceeds to a decree 


and to. continue in a state of jointness> 


Where a partition takes place under a decree of Court whereby one ` 


member claims his share and obtains it, the effect of the decree on the 
remaining co-parceners must be determined by the terms of the decree or 


where it is ambiguous by the soope of the suit. Ifthe suit is one for- 


general partition (in which cage it is necessary to determine the shares of 
all the members and to grant reliefs to all of them) and the deorea de- 
olares the shares of all the members in the items of family property there 
will be a severance-of status so far as the members are concerned and if 
the others in, spite of the deoree continue to remain joint it can only be 
under. an agresment express or implied to re-unite. But where from the 


i goope of. the plaint or pleadings all that appears is that one member of an 
„undivided family wanted to cut himself off fron the rest after receiving 


his share and the other members neither asked nor evincel any desire for 


a partition inter se, the consideration of the shares of the others is- 


only incidental for the purpose of giving the relief which the plaintiff 
wants and the joint status of the others is unaffected by the decree in 
favour of one member. Sudarsanam Maistri v. Narasimhulu Maistri, 
(1901) I. L. R. 25 M. 149. Rukma Boi v. Balabus, (1908) I. L. R. 20 C. 
y Tee (P. oy Rosen Rao y. {Naraynaswains Naicker, me I. L, R, 81 
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to M. 482. Durga Dei v.‘Balmukund: (190611. L-R. 29 A. 98. Rangaswanii” ~ 
Naidu v. Sundararaja-Noidu (1916)'81 M. L. J. 472. referred. ` ‘ 
Per Kumaraswami Sastri, J:—An agreement. whareby a considera. 
ble portion of joint family property has béen excluded from partibion and 
giver to persons who have no Tegal claim whatever cannot be binding 
upon the minor gons simply because their father is a party to it unless it 
can be supported as a bona fide compromise of a disputed claim. Ram. ` 
kishore Kedarnath v. Jai Narain Ramrachpal,, (1918) I. L. R. 40 O. 966 
followed. -> fe ene Tip TEN eee 
- Palaniammal v. Muthuvenkatachaia Maniagarar (The Chief Justice 
and Kumarasawmi Sastri, J.) ean f bv “969 


tere 


ey 


————Maintenance — Permanent concubine - Right to maintenance .. 
from ihs family property of deceased paramour—Illegitimate son. 


An illegitimate son of a deceased Hindu, born of his permanently 
kept concubine, has a right of maintenance against the family property 
of which his putative father was a co-parcener. Similarly, a permanently 
kept concubine of a deceased Hindu has a ‘right to be maintained from 
the family property of.which her paramour was a co-parcener..- . Pens. 

Authorities on the subject reviewed. Panchapagesa Odayar v. Kanaka, Ea 
Ammal. ( Abdur Rahim and Srinivasa Aiyangar, JI) a - "tw 05 
___——Partition—Severance in status—Unilateral declaration by: major . , oe 

—Co-parcaner —Communication to natural guardian, if essential. .. ,, 

Though it ia open to a member of a,Joint Hindu family to become: >” ; 
divided in status from the other members by an unambiguous declaration :._. :.~ 
of his intention to;become divided; still to-have that -effect, the intention .- 
should be communicated -to the -other co-parceners. If. the other, 100- kr kah 
parcener isa minor, &n intimation of such intention to the.person who. 
would become the minor's natural guardian as soon, 2s the partition : is 
` effectad,-is necessary.. > > . jak a fer AE NA A. 

- Kamepalli Ayilamma v. Mannem Venkataswamy.. (The, Shief Justice. in .. 
and Kumaraswamé Sastri, Iyo “ses 2. pe nee. , 146 
——— Partition —suit for partition dismissed: though right to partition - =; 

admilted—W hether status remains joint or several. < ae Tak ia 

A member of.a Hindu Joint “family instituted œ suit for partition: .: - 
The suit was dismissed on the ground that though he had a legal right to |, ix% 
partition, he had in the J udge'’s,opinion-ne proper motiye for exercising _____ 
that right, Thereafter, he mortgaged his, share and on the mortgagee si 
suing, claimed to be still joint. gata “f Po eae ee S 

Held. that notwithstanding the judgment, the mortgagor had, become ki 
separate from the date of bis suit and that.the mortgage of. his share. was gi 
valid. Kawal Nain v. Budh Singh. (Viscount Haldane.) (P.C.) . i. 49 
Reversioner—Suit . by nearest ` reversioner to` challenge alien- 

ation by ` widòw—suit -withdrawn without liberty to” sae afresh — " 
~ Right of nucsseding -revérsioner to challenge the alienation by suit, | 
not barred. ` See Civil Procedure Code O: 23 R, 1 e E ay we 471 
Sanyasam—Hgsentials of —Rites and ceremonies necessary for ` 


—Relinguishment or abandonment o f property —Necessity— Praisha `, 


Pes 
: 


aes 








Manitram~-—Necessify—Distinétion between aséetic of heretic sect and WÉ. 
Orthodox Sanyasin. hatha, phe NA R os PANSI 
The essential feature of an Orthodox Sanyasam is*the actual relin- 


quishinent of ell property and an ‘actual abandonment of all wordly’ ° - 
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concerns, down to even a desire for them: There need not necessarily be 
an actual transfer to, ora relinquishment in favour of, any particular 
person, but one about to become a Sanyasi may simply abandon his pro- 
perty i iu which case the law will vest it in his heirs. 


The Praisha mantram is absolutely essential for an Orthodox 


‘Sanyasam. 
T Rites and ceremonies necessary to be performed for ae an 
Orthodox Sanyasin. = 


. Distinction between an ascetic of one of the heretical sects and an 


Orthodox Sanyasin. 5 : 
° Kondal Row v. Iswara Sanayasi. (Abdur Rahim and Srinivasa 


Aiyangar, JJ.) a tse 
Succession—Daneing Girls — Usage— Preference of females to 
males. 


Members of the dancing girl caste are Hindus. Male members of this 
caste are usually governed by the Hindu lawand usage. Also when female 
members marry and have children, as they sometimes do, their family 


4 


relations are governud -by the Hindu‘ law and presumably the ordinary -> 


Hindu Law of inheritance will govern succession to their properties. At 
the same time, their female children may remain unmarried and become 
professional dasis without any degradation or stigma attaching to them 


so long as they observe the-oaste customs. There is no dissolution of the- 


natural tie of relationship between the members of the caste who remain 
unmarriéd and follow their trade and their married relations who: lead a 
respectable life. . 

Usage has however sprung in their baste which permits affiliation of 


daughfers and gives preference to females in matters of succession. ‘The : °°’ 


ordinary Hindu Law of inheritence which excludes females or prefers 
males to females, and which allows only a limited interest to female heirs, 
has no application to the dancing girl caste. Held, accordingly, in a case 
of disputed succession to the property of a dancing girl, that the mother’s 
mother’s father’s brother’s daughter was a preferable heir to the mother's 
mother’s father’s brother’s daughter's son. 

Authorities on the point - discusséd. 


Subbaratna Mudali v. Balakrishnaswams Naidu. (Abd Rahim end. 


Srinivasa Aiyangar, JJ.) - ET ea ap se 
Succession - — Illegitimate” son of permanently kept concubine 

entitled to status of dasi-putra—Succession to property of —Right of 
pulative father suryiving such son, there being neither issue, widow nor 


mother of son—Hindu Law—Inheritance—Text declaring male is 


heir of male— Mutuality—Interpretation of ‘ewis— Rules of. 

The putative father of an illegitimate son, born of a Permanently _ 
kept concubine and entitled under the Hindu law. fo be the sole heir or 
one of the heirs to his putative father’s “properties, inherits, in the event 
” of, his surviving his illegitimate son,’ the properties of the latter there” 
‘being neither widow nor issue nor mother of tlie said son. 

Per Kumoraswami Sastri, J.i—As between. the illegibimate son and 


his putative father filial relationship exists for all purposes of inheritance: = 


“and succession. 
Where a text expresely declares that a male is the heir of male, there 


is, in the absence of anything to the contrary” in other texts, nothing to j 


- PAGE. 


68 
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prevent the converse rule from being applied ag a ‘rule’ of equity and good 


` PAGË 


conscience even though the case is not specially provided in the texts so ` 


long as there is nothing against it in the Smritis. - 


Subramania Iyer v. Rathnavelu Chetiy. (Chief Justice, Oldfield and 
Kumaraswami Sasiri, JJ.) (E. B.) , wus ec 


—--——-Widow— Acquisition out of savings from income of properties 
granted for maintenance —Nature of estate. See Purdanashin Lady. , 
———-Widow—Adoption under authority from husband—Right of adop- 
ted son to set aside alienations by widow prior to adoption, during “her 
life-time. 4 i 
A gon adopted by a Hindu widow under hor husband’s authority, can 
during her life-time resover property alienated by lier for no necessary 
purpose before the adoption was made 


Sreeramulu v. Krishnamma (1902) I. L. R. 36 M, 148=12 M. L. J. 
197 overruled. | er. 


Vaidyanatha Sastri v. Savithri Ammal. (Lhe Chief Justice, Old field . 


and Kumaraswami Sastri, JJ). (F. B.) Wa eas 


—-—-Widow—Gift of entire property to daughter and daughter's son not 
binding on the reversion. | 


It is not competent to a Hindu widow to divide the entire property 
of her husband among her daughters'and daughter's children, so as to 
bind the reversioner. The fact that portions of the estate are given away 
at different times cannot validate such a disposition. 1 of 


"Ramaswami Aiyar v. Vengidusami Iyer (1898) I. L R. 22M. 11858 - 


M. L. J. 170. Kudutamme V. Narasimha Charyalu, (1907) 17 M. L. J. 
498 Anivillah Sundararamaya v. Ohereta Seethamma (1911) 21 M L 
J. 695 distinguished f o 
-Sankkayala Virasami Naidu v. Bommadevara Pichayya Naidu. 
(Abdur Rahim and Srinivasa Aiyangar, JJ.) ae a 
————-Widow —Maintenance charge—Decres charging spectfied items o. 
family property—Realisation of arrears of maintenance in execution. 


204 


666 


BRT 


"586 


Though a Hindu widow has a right to ask the court to charge any’ 


maintenance it might decree for her, on tbe property‘of the joint family, 
she has no charga on the whole or any specified item of that proparty till 
the decree declares it. f z 7 
Where however a deoree directs the maintenance of a Hindu widow to 
be paid out of the joint family property and confines ihe charge to certain 
items of such property, the widow is entitled to realise the arrears of main- 
tenance due to her by attachment and sale of the properties so charged, in 
execution of the decree. i 
Sowbagia Ammal v. Manicka Mudaljar. (Abdur Rahim and Kumara- 
swami Sastri, JI) wi aee 


Inam—Grant of—Presumption of grant of Melwaram only — Presettle- ` 


ment inam—Onus of proving grant of Kudivaram also on person set: 
ting up such a case—See Madras Estates Land Aot 8. 8 (2), (d) -... 
_--——Title-desd—Construction— ‘ Besides poramboke,’ meaning of— 
Right to river beds if passes —See Madras Irrigation Cess Act Ss. 1 
and 2 ket i ce wea r 
Injunction—Mandatory form—Temporary injunction—Jurisdiction of 
Courts to issue—See C. P. Code, O. ‘89, Ri 2 -~ es z 


w 
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Interest—Penalty—Provision for uniform rate of, interest throughout— 
No-provision for higher rate in case of breach—No_ penalty—Sce 


Contract Act, Bs. 16 and 74 es aoe i nae 802 
A, a 
Intevpretation—Statute—Hardship— Considerations of, irrelevant, when 
1: _ terms of the section are clsar—See Limitation Act, art. 134 wee 320 





Statute—Principles of—Reasonableness of Construction only 

, arises when language ambiguous— Reference to preamble and pro- 
ceedings in Legislative Council—Legitimacy of—See Malabar Com- 
pensation for Tenant’s Imp, Aot, S. 5 . — ive 591 


Jurisdictlon—Civil and Revenue Oouri—Suit by tentant contesting ~ 
Landlord's right of sale for arrears of rent—Objections to validity of ; 
contract not covered by S. 26 of the Madras Estates Land Act, $ ie 
A Revenue Court exercising jurisdiction under the Madras Estates _ 

Land Aot is entitled to hear and adjudicate on objections (other than 

those specified in S. 23 of the Act) to the validity of a Contract under De Bri 

which a ryot claims to hold the holding at a rent Jess than the ordinary. 
or lawful rent payable on the land. A AWT : 

+> If the Court has jurisdiction to determine a matter, is muss have 

jurisdiction to decide all questions necessary for that determination. 
Sethurama Aiyangar Y. Subbiah Pillai. (Ayling and Srinivasa 


Aiyangar, JJ). er tee - see aes 599 
——~— Decree obtained by fraud —Suit to set aside, maintainable in 
inferior Court—Sce Decree aes . KaL 499 


Land Acquisition Act, Ss. 42 (2), 48 (3) and 58— Notice of award by- 
Collector under S.12(2)—Whether service on the manager of ihe 


office of a receiver of an estate, proper service wilhin the meaning of 7 
<~Applicability-of the provision of the Civil Procedure Code to such 
notice. 


Notice of an award passed by ihe Collector under the Lind Acquisi- 
tion Act is not properly served on tha manager of tha office of the Receiver 
of an estate in the absence of the Reoeiver under S, 12 (2) of tha Act read 
with S. 45 Sub-sections 2 and 3. 

Quare :—Whethur the provisions of the Civil Procedure Code apply 
to such notice by virtue of S. 53 of the Land Acquisition Act. 

Papainma Rao Garu v. Revenues Divisional Officer, Guntur. (The... 

Chief Justice and Kumaraswami Sastri, J. +) Ms hes , 412 
Landlord and Tenant—Inam granted in favour of a temple—Cultivating 

denants—Ocoupancy right—Evidence necessary to establish—Presump- 

-tion .of permanent tenancy from conduct of landlor d—Debutter 

property-—Terms of tenancy defined by *‘muchilika,” effect of— 

Meaning of the terms, “rokkakuthagai,” "tharam faisal,’ '" kudi- 

varam, “ miras,” ““ kudimiras,” ““ullur Purakudis,”—' pannai” 

'* olavadai miras,” “‘olavadi kudimiras” and “kasavargam'—Epi-_ 

dence Act, Ss. 90 and 114—Ancient document—Unsigned cadjan 

accounts—Presumption as lo—Transfer of Property Act. S. 51— 
i, “Lvansferee from tenant bona fide claiming occupancy righis—No right 
` “lo compensation for improvements. 

The village of M. in the Tanjore District had been granted as an 
-inam by. the Rajah of Tanjore to a temple of which the plaintifis were the 
“srustees., More than 200 years ago the lands in the village (most of them yó 
unoultivated) were held by the temple on what was known as the ‘rokka 
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kuthagai” tenure The management of the temple and its properties 


passed intd the hands of the:Collector of the District as representative of the. , 


East India Co., in 1806. In the Collector’s register prepared-in 1809, the 
-extent of cultivable nanjak and punjah land i in the village was given 
roughly as 803 velis and the temple was entered as the owner of these as 
well as the remaining waste lands. . From the; paimash accounts it appeared 
that about the year 1820, the extent of cultivated area in the village was 98 
volis and that atleast in 21 velis of wet land the temple ownéd both the 
kudivaram.and the melvaram interest and was cultivating the same with 
its own punnai-purakudis (farm-seryants.). As regards lands not directly 
under pannai cultivation, the profits due to the temple were collected 
from the fenants in the shape of a share of the produce From 1820 to 
1880 the Collector of the District as Manager of the temple let the temple 
lands for cultivation to the highést bidders, on short terms of 3 to b 
yeats. In 1831, tha then Collector, . introduced the “Tharam Faisal 
Muvhilike system” under which the temple. lands were leased out-for an 
indefinite term to the predecesgors- in-title of the defendants at an annual 
paddy rent fixed on the then cultivable area with provisions for the com- 
mutation of such paddy rent into its money value and for the payment 
of additional rents for cultivation of excess area ‘or of waste lands. The 
muchilika had been executed to the Colleotor by nine of the principal 
Karaigar® cultivators of M. village, acting as the ‘Tepresentatives of the 
Ullur Karayedu cultivators. In 1847 the plaintiffs predecessors- in-office 
took over the management of the’ temple and its properties and executed 
a muchilika to the Collector wheréby they agreed among other things, 
not to-violate ör encroach upon the customary rights ’of ‘‘the purakkudies 

of the said’ saryamanyam village.’ 

From the year 1867 the defendants or their predecessors-in- title had 
been mortgaging and selling the lands in their holdings to the knowledge ` 
of the temple trustees and in the rent receipts granted to.them as well a8, ' 
in gome pymash accounts the former bad been described as “kudimiras- 
dars.” In the year 1918, the trustees of the temple sued to eject the 
defendants after serving thom with proper notices to quit. | 

Held that, in the circumstances of the case, and having regard to the 
muchilika exeouted by their prededessors-in-title in the year 1881, the 
defendants had no occupancy rights in the lands in their possession but 
were merely holding them jandér a yearly tenancy and that they were 
liable to be ejected. $ ` 

Chockalinga Pillai v. Vythilinga Pandara Sanadhi (1871) 6 M. H. C. 
R. 164 Thyagaraja v. Gyana Sammandha Pandàra Sannadhi (1887) 


LL.R 11 M. 17 Ohidambara Pillai v. Thiruvengadaihiengar. £2887) 7 


TM. L. J.1 Mayandi’ Chatter v Chockalinga Aeros (1904) CL. R. 
27 M. 291 relied on. F 

Held further, that the présamption of a petir nedi tenanoy ordinarily 
arising from the acquiescence and conduct of the landlord, had no applica- 
tion to the present case, first because, the lands in question being debutter 
it was beyond the legal competence of the trustees to grant a permanent 
lease thereof except for the necessitis or clear benefit of the temple, and 


secondly because there ‘was. an~ instrument defining the terms of the '- 


tenancy as between the parties. - EE aa ae 
Satya Sri v. Kantik (1919) 15 O. Lr. 227, Sevátha Muthu Arey v. 
Rev. Mesquita. (1918) 2t M...L, J. 642 řeforređ to. 
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Meaning of the terms, ‘‘rokka kuthuagai,”’ "tharam faisal.” 
‘kudivaram’ “miras,” ‘'kudimiras’ “ulur purakudis” 'pannai,” 
“olavadai miras,” “olavadai kudimiras” and ‘‘kasavargam,” explained. 

Neither S. 90 nor S. 114 of the Evidence Act enables the Court to 
presume that unsigned accounts miore than a century old, which do not 
purport to be in the handwriting ofany particular person or pérsons, were 
written by parsons having authority in that behlf 

Sheo Nandan Ahir v. Ram Lochan Singh (1915) 18 A. L. J. 921 

Krishna Pal v. Jagat Kishore Acharya Chowdhury (1916) 20 0. W. 

N. 648 Uggrakant Chowdhury v Huro Ohunder Sheokdar (1880) I. L. 

R. 6 0. 209 referred to. 

A transferee of lands from a tenant who bona fide believed himself 
to be entitled to ocoupanoy rights therein is not entitled to compensation 
for improvements on ejactment by the landlord. 

Narasayya v. Raja of Venkatagiri (1910) I. L. R 87 M.1 referred to. 


Naina Pillai Markayar v. Ramanathan Chettiar, (Sadasiva Aiyar and — 


Na pier, JJ.) oe 


——Léase for 99 years—Covenant not to do any act to the detriment 
of the tenants—Effect of —Subseguent assertion of Mirasi right by 
lessea—Contemporanes exposito, doctrine of, when applicable~Trusts 


PAGE. 


Act, S. 90—Renewal of lease—Right of tenants to the benefit of the 


renewal— Tenancy by estoppel. 

In the year 1801,. the Hast India Compay who were the absolute 
owners of the suit lands most of which were waste granted them on lease 
for a term of 99 years. In the year 1940 the then owner of the leasehold in- 
terest purported tosell the lands to his brother desoribing himself as 

*Mirasidar. In or about the year 1860 this alleged Mirast right which 
included the occupancy rights in the lands became the subject of dispute 
between the then owner of the leasehold interest and their tenants (now 
represented by the defendants) and was finally decided to belong to the 
former. In 1839 however, the tenants were apparently recognised by the 
then owner of the leasehold interest as having occupancy rights in their 
holdings and patitas were issued to them acknowledging their Keipathu 
rights. The term ofthe lease of 1801 expired in January 1900 and 
thereupon the plaintiffs who were the representatives of the original 
lessee as well as the tenants applied to the Government in rivalry with 
each other, for the issua of ryotwari pattas to themselves. In December 1904 
the plaintiffs were granted a renewal of the lease on the same conditions 
as before Both in the original lease and in the renewed one, there was a 
covenant that the lessees ‘‘ shall not do or cause anything to be done upon 
the leased premises, which shall grow to the annoyance, grievance, or 


damage of the said Company, their tenants or the inhabitants or their , 


bounds.” In i918 the plaintiffs sued to eject the tenants after the issue 
of due notices to quit the lands. 

Held, that the plaintifis were entitled to æ decree for ejectment and 
that the claim of the defendants to ocoupanoy rights in the suit lands was 
not made out. 

The Government who were the absolute. owners of the suit lands in 
1801 were not bound in any way by the assertion, behind their back, of 
Mirasi rights on the part.of their lessee more than.40 years after the 
grant of the lease. The doctrine of contemporanea esposito must--be 
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restricted in its application ‘to the acts and cönduót of the grantor 


beginning contemporanéously with the grant and continued thereafter for ' 


a long course of years and had no - application: to: the “cirsumstanóea of. 


“the present case. 


> Raghoji Rao Saheb v. La kahan Rao Saheb- ioa: : 1. L. R: 86 B.- 
639=28 M. L. J. 333 referred to N 

The covenant in the original as well, a asin ‘the renewed lease was the, 
usual covenant in English-indentures creating leases by which the lessor 


protects himself against the acts of his lessees which might injure other, ; 


tenants of his, either of the same land or of neighbouring lands, and 
could not be construed as a recognition by Government of the occupancy 
rights of the.defendants in the. suit lands. 


As neither the plaintiffs nor the defendants had any interest in the 
suit lands on the.-grant of the renewed: lease and as the former never 
represented themselves as acting on behalf of the latter either before or 
at the time of the renewal of the old lease S. 90 of the Trusts Aot did 
not operate to confer on the defendants the advantage of the renewed 
lease obtained -by the plaintiffs. 

A tenanoy by estoppel cannot be oreated hire the act of the 
landlord-which is relied upon (and which created a lesser right than 
the landlord represented himself to ba entitled to create), did confer 
upon the tenant a right as lessee for some term, however short. 

Weller v. Spiers (1872), 26 L. T. 866 .referred to. 


Swaminatha Mudali v. Saravana "“Mudali. (Sadasira 4iyar | and 


Spencer, JJ.) -> one as as si 
———Zemindar—Me okuraridar—Permanent Tenure—Minerals—Rights 
to Minerals—Mokurari patah—Ejfect of Ppa with all rights (mai 
huk hakuk), : 


: ix - 


When a grant or leage i is made by a Zemindar of a tenure at a 
fixed rent, although the tenure may ba permanent, heritable, and trans- 
ferable, minerals will not be held to be included i in the absence of express 
evidence to that efiect. - `, i 

General expressions in such, a Pottah (e. g ; “with all rights”, “with 
all right,’ title, and interest’? ) do nob increase the actual corpus of the 


ian 
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subject affected by, the Pottah, They only -give expressly what might ` 


otherwise quite well ba implied ‘péz:, that the corpus being once ascertain 
ed, there will be carried with it all rights appurtenant thereto. 
The.essential characteristic of. a lease is that the subject is one which 
is ocoupied, and enjoyed and the corpus of which does not in the nature of 
things and by reason of the user disappear. To permit of the idea of partial 


consumption of the aubject leased, minerals must be expressly denomin-- : 


ated. 


Where the proprigtor of a , remindari executed a permanent heritable | 


and transferable mokurari pottah at: a fixed rent of # small. portion of a 


Village within its ambit “with al! rights (mai huk hakuk)—appertaining i 


to my zemindari’’, Held, that the mineral rights were not iacluded in the 
pottuh, which gave the mokuraridar only surface rights ; and that in the 
absence of an express grant the mineral rights remained in the zemindar. 

Megh Lal Pandey v. Rajkumar Thakur. (1906) I. L. R. 34 Oal, 
856. reversed, =| s+ >- 
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tion of caste -bodies purporting to exoominunicate or ‘censure cast offens 
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Kumar Hari Narayan Singh Deo Bahadur ‘vy. Sriram Chekravarti A 

(1910) L. R. 87 I. A. 186. Durga Prasad Singh v. Braja Nath Bose 

(1911) L. R. 89 I. A. 138; and Sashi Bhushan Misra v. wi Erni DE 

Singh Deo (1916) L. R. 44 I. A. 46 followed. MA 


“~ Girdhari Singh v. Megh Lal Pandey. (Lord Shaw,) P. C. ' e 687 
“ Learor and Lessee—Assignment of lezse—Notica to lessee by assignee— | 


Suit for arrears of rent after assignment—Deoree in favour of lessor | 

in the absence of assignee as party—Right of assigned to recover ` 

rent for the period —See Malabar Law ae we 2 B12 
Libel—Caste dispute—Publication of resolution of caste, Panchayat— i 

Privilege—W hether destroyed by irregularity in passing resolution— 

Jurisdiction of Caste Panchayat — —Whether subject to control 7 Civil 

Courts : i 


Died aes 


B, the Chowdhri or Chairman of” a Caste’ Panchayat, circulated’ to- 
other members of the caste a resolution of the panchayat suspending - 
social relations with G's family. In an action for libel brought by G. ° 
against B. it was contended that G. had no proper notica of the meeting of i 
the panchayat thatin consequence the passing of the resolution -was ~ - 
contrary to natural justice, and B. was not privileged in publishing it. 
Held, that B’s prilege was not affectd ‘or rebutted by any defeot - 
the notice to G. Held also, that notice was in fact duly given. . ea 
To defeat or rebut privilege, the law does not recognisa anythi ng 
short of actual or express malice i in the publivation ‘of the matter which is 
charged to be libellus. PRA 


The question of the þower of the Civil Courts to control the jurisdic oh 


ders was discudsed but not decided. > . 
Gobind Das v. Bishambar Das. (Mr. Ameer Ali) P. C. ` .. 108 
Limitation Act—Interpretation —First and third columns io be read 
together—Words in both the columns to ba construed in the s same 


4 


sense See Limitation Act Art. 184... | Bo 


. :——— Act (XIV of 1859) Ss. 1 Ol. (15) ma 13—Limitation Act Wx of 


1871, S.. 29 ~Kansm'—Redemption —Limitation—Acknowledgment of . 
title after expiry of the period prescribed for redemption but within the 
period allowed by S. 13 of Act XIV of 185)-—Effect of —Rights barreg 


under repealed Act, not revived by later enactment. < 


In a suit instituted in 1911, to redeém a Kanom of the year 1798, it 
was found that the period of 69 years fixed by 3 1, Cl. 15, of Aot XIV of 
1859; expired in 1858 but that there was an acknowledgment of the “ 
mortgagor’s title in 1861,. (i.e) within the period of grace of. 2 -years atts 
allowed by 8. 18 of that Act. eres WK ee 
“Held, that the suit was barred by limitation. Tae words “in the S 


- mean-time” in S. 1, Ol. 15, of Acb XIV of 1859 refer only to the 60 years ` | 


mentioned in thè first pitt of the clausa and not to the period of grace 
allowed for a suit by S. 18 of the Act, and tha acknowledgment was con- 
sequently ineffective to save Limisation. 
A right | to suo barred under a repealed Limit stion” Ast is nob ravived 
by the passing of a new Aot in the abience ofa provision t> that atest i in 
the later enactment. 
Raman Kurup v. Chappass Nair. (Spencer and Krishnan, JJe) aie ' 753 


Limitation Act—Conid. á 
———g. 2, el. (8) and Art. 121—Office of. trustee of devaswom annexed 
to a Malabar stanom —alienation of propertiés of devaswam by stani— 
Suit for recovery of possession by successor in s!anom—Limitation. 
The trusteeship of a devaswom and its properties was conferred by 
the Gove rnment on » Malabar stani to be held by bim and hie successors 
in the s tenca as a hereditary office descendible in the same manner as 
the sé arem ‘ke sicni purported to transfer absolutely his right of 
manager ent oi the devaswom and its properties to the predecessor’s-in- 
title of the defendants who thereupon assumed control and possession of 
the same. In a suit by a successor in the stanom for recovery of the 
devaswom properties, instituted moze than 12 years after the date of the 
transfer by the preceding siani but within 12 years of the plaintifi’s 
_gucee ssion to the slanom, held, that the plaintiff's claim was barred under 
“Art. 124 of the Limitation Act. : 
A stanom according to the customary law of Malabar is descendible 
from one stanom holder to another in a peouliar line of succession and 
each succes sive holder is in the sume position as an ordinary one succeed. 
ing on intestacy. Stanom-holders on whom proparty devolves by 
operation vf law derive their title to sue from or thiough their 
immediate predecessors within the meaning of S. 2 (8) of the Limitation 
Act. 
Rajah of Palghat v. Raman Unni. (Chief Justice ‘and Seshagiri 
Aiyar, J.) ‘ibe sis KA cee 
S. B“: Sufficient cause” for not presenting an appeal within the 
period prescribed—Whether time spent in applying for review may be 
excluded in computiny the period—Mistake of law—Whether it may 
amount to sufficient cause>-Judicial discretion—Duty of Superior 
Cour: when it is questioned—Abatement of suits—Should not_be pro- 
nounced exparte-procedure in questioning abatemenit—Whether review 

- or appeal is the propsr remedy—Zode of Civil Procedure (Act XIV of 
1882) Ss. 865, 866, 368, 871, 588—Substitution of parties in miscell- 
aneous appeal—Sufficient for all stages of a suit 





All that S. 5 of the Limitation Aot requires in express terms as a 
condition for the exercise of the discretionary power of admitting an 
appeal presented after time is suffizient cause for not presenting it within 
time. The true guide for a Court is whether the appellant has acted 
with reasonable diligence in prosecuting his appeal and if be has been 
delayed by prosecuting other civil proceedings, e. g. 2 review, whether 
such proseedings were reasonably prosecuted and in good faith. 


A mere mistake in law is not per s3 sufficient reason for asking the | 


Court to exercise its disoretion under 8. 5, but when it has in fact occasion- 


ad erroneous proceedings it may be the foundation of an application for 


the indulgence which may be granted under 8. 5. 
These rules haying been laid down by Fall Benches.in all the Courts, 
of India and acted on for years, the Privy Council will not interfere with 
, them, whatever the law in England and whatever they might have been 
dispcsed to do if the matter were open. 
Ramjiwan Mull v. Chand Mal. (1888) I. lu R. 10 All. 587 êeralod 
Brij Mohan Das y. Mannu Bibi. (1897) I. L. R. 19 All. 848 Kam Baksh 


v. Daulat Ram. (1831) P. R.p. 478 F. B. -Brajendra v. Coomar Roye , 


usn 7 W. R. 529 F. B approved. 
5 
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If a Judge purporting to exercise discreticn does sa under the view 
that there is no general rule, when in fact there is one he misdirects 

himself, and the Superior Court must either remit the case or exercise 
the disoretion themselves > 

An order abating'a suit is tantamount to a judgment in favour of 
defendant and should not be pionomnosd ex-parle without notice fo the 
opposite side.. 

S. 871 of the Code of Civil Procedure, 1882, which gives a remedy by 
review against an abatement order, is available toa plaintifi whether such 
order is passed under S. 866 or S. 868. The appeal allowed by S. 588 is 
intended for other matters than abatement. 

When a suit in a District Court was delayed pending disposal by the 
Chief Court of an appesl against an interlocutory order passed in such suit, 
and substitution of parties was effected only in the Chief Court in such 
appeal and not in the District Court. 

Heid, that the introduction of a plaintiff or defendant for one stage 
of 8 suib is an introduction for all stages, and that it was unnecessary to 
apply to substitute parties in the District Court. 

Brij Indar Singh v. Lala Kanshi Ram, (Lord Dunedin) P. ©. cen 
8s. 5 and 29— Appeals under the Provincial Insolvency Act— 

Computation of the period of limitation —General provisions of 

Limitation Act, if applicable in computing the period=See Prov, 

„Ins Act, Ss 6, 46 (4) & 47 wes is 
— — ss. 6,7 ana 28, Art 44 and 114-— Guardian and ward—Alienation 
* by guardian—Suit fer possession by ward on attaining majority— 

Limitation—Bar against elder brother, when affects others -Limitation 

Act, S. T, Scope of. 

Plaintiff sued in ejectment basing kis title on a sale-deed of 1898 
executed to him by the mother of defendants 2 and 8, but as guardian of 

the second defendant alone, the third defendant (the posthumous son of 
his father) not having been then born. The plaintiff was in possession 
till 1909 when ha was ejected forcibly by the first defendant who had 
obtained a sale-deed from the second defendant in 1908. This latter sale- 
deed was executed by the second defendant for himself and also for the 
third defendant who was then a minor. The second defendant attained 
‘majority in 1908, and the third, about the end of 1911 or beginning of 
1912. The suit was brougut in July 1912 

Held, that the second defendant’s right to institute a suit for setting 
aside the sale of 1898 and for recovery of possession of the property from 
the plaintiff became barred in 1906 under Art. 44, that thereupon his title 
to such property became extinguished under S 28 of the Limitation Aob 
and the plaintiff having become the owner of the second defendant's 
interest in the property ia 1906 was entitled to a decree for possession of 
such intérest. 

Madugala Laichiah v. Pally Mukkalinga, (1907) I..L R. 80 M, 398= 
17 M. L. J: 220, followed. ` ; 

Held further, that the plaintiff’s sait as regards the share of the third 
defendant must be dismissed As the sale-deed of 1898 did not aftect the 
interest of the third defendant he was not bound to have it set aside 
under Art. 44, and as against him, plaintiff could - only roly on Art. 144, 
subject however to 8. 6 of the Limliation Aot. 
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“ Per Sadasiva Aiyar, J? The mete fact that under O 1, R. 1, O. P. 
Code second defendant suing for himself and praying for one particular 
remedy could have joined in that same suit another causé of action vesting 
in the third defendant for whom he could bave acted as next friend would 
not bring such a suit within the ambit, of S. 7 of the Limitation Act, 


- which contemplates the existence of a joint cause of action in support of 


a single suit. 


Kandasami Naicker v., Irusappa Naicker, (Sadasiva Aiyar and Spen- 


cer, JJ.) .. Sa di a sa ves 
——S. aa Auplicabilityy—Bmcecution of decree—Limitation—Execu 


tion applicatien praying for transfer of decree—Dismissal because (a) 
of absence of proof that judgment-debtor had no property within 
jurisdiction of Court passing decree and (b) application Larred by 
limitation —Subsequent- application to sume Court for attachment of 
properties within, its jurisdiction — Limitation— Decree-holder if 
entitled tu deduction of time of pendency of prior application. 

On 18th September 1909 sn application for execution was made to 


the District Munsif’s Court of Tinnevelly (the Court which passed the 
decree) praying fora transfer of the decree from that Court to the 
Ambasamudram Munsif’s Court. The application was dismissed on two 
grounds by the District Munsif—firstly that it was not shown that there 
was no property of the judgment debtor within the local limits of the | 
Tinnevelly Court‘and secondly that the application was barred by limita- 
tion and the Munsif’s order was ultimately restored. by the High Court 
by an order dated 18ih February 1918. On afresh application made on 
14th October 1918 to the Tinnevelly Court for attachment of the 
properties of the judgment debtor within its jurisdiotlon, held that the 
deoree-holder was not, under 8. 14 vf the Limitation Act, entitled to a 
deduction of the time between the filing “of the previous application and 
of the date of the High Court’s order thereon, inas much as (a) it could 
not be said that that application was proceeded with in a Court without 
jurisdiction, thatisto say, that the said application was iniructuous 
because it was proceeded with in a court without jurisdiction or on a 
similar ground within the meaning of S.14and(b) the relief sought . 
by the subsequent application was not the rame relief which was asked for 
in the application of 18th September 1909 ia sot 


Raghavendra Row v. Venkatarama Aiyar (Abdur iahim and 


Oldfield, JJ.) wee oss ser 
———8. 20 and Art 182—- Oral application, when a step-in-aid of 


execution—Applicriion for execution b: decree-holder containing 


admission of part payment of decret amount—Certificate of payment ` 
—Effect on limitation—Civil Procedure Code, O 21. R. 2, scope of. 


When the Civil Procedure Code requires a written application for 


execution a mere oral application instead is not a step-in-aid of execution, 
and where a written’ application is filed as required by the Code, a mere 
oral repetition of a request contained in the execution application is not 

a step-in-aid. In order that an oral application may bê eflective as a step — 
in-aid of execution the ap plication must be one which it is necessary to 
make in order to geb the main reliefs prayedfor ‘in the execulion 
petition. It must be of such a naturatthat, if the application were not 

made, further proceedings in execution could not be taken either by reason ` 
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of the specific prayer not being contained in the execution application or 

: by reason of the Civil Procedure Code or the Rules of Practice requiring 
some further acts to be done before the main reliefs prayed for in the 
execvtion application can be granted or enforced. 

Per Ayling, J.—Nothing is prescribed in O. 2IR. 3 of the Civil 
Procedure Code as to the time within which or the manner in which the 
deores-holder must certify payment. A statement by the decrea-holder 
in his applic.tion for execution, of the fact ot his having received a 
portion of the decree amount within 3 years of the application can be 
accepted as a certificate of payment under O. 21, R.2 cl. (i) of the Civil 
Procedure Code. Srch a payment would, if proved, operate to save 
limitation under S. 20 of the Limitation Act, 

Per Kumaraswemi Sastri, J.:— An uncertitied payment of a portion of 
the decree-arount, if made beiore the expiry of the period of limitation, 
is sufficient to savea decree from the bar of limitation. 

Masilameni Mudaliar v. Sethuswamé Aiyar. (Ayling and Kumara» 
swami Sastri, JJ ) ote a oo oe oss . 219 


Art. 836—Decree im suit for ejectment of tenant- in?Malabar—Suit 
by holder of, for comzensaticn for damage done by judgment.debtor 
to property decreed subsequent to decree—Limitation—Deduction of 
rime spent in prosecuting caccution proceedings to obtain same relief — 
Limitation Act—S. 14—Applicability—Malabar compensation for 

-Lenants Improvements Act—Ss. 5 and 6—Intention of Legislature— 

we Court executing decree in suit for cjectment of Malabar tenani—Juris. 

s7; déction to award. compensation for damage done by jndgment-debtor to 

` suit property stibsequent to.decree— Estoppel—-Inconsistest pleadings 

in successive proceedings—applicability of doctrine to -pleas based on 
> abstract question of procedure law—Scope; of. i 

Under Ss. 5 and 6 of tha Malabar Compensation for Tenants 

“a Improvements Act the Court executing the decree in a suit brought for 

ejeotment of a tenant in Malabar has jurisdiction to entertain an applica- 

“ tion to award compensation to the decree holder for damage done to his 

property after the passing of the deoree. Held, therefore, in a guit brought 

by sach a decree- holder against his judgment- debtors to recover compen- 

sation for damages done by them between the date of the decrea and that 

oi the decree-holder’s entry upon the property deoreed, that the plaintiff 

was not entitled under S 14 of the Limitation Act. to a deduction of the 

time spent by him in prosecuting exoution proceedings to obtain the samo 

relief, notwithstanding that the executing court held that it had no 

jurisdiction to grant that relief. 

Per Spencer, J. :—By onacting Bs b and 6 of the Malabar Compensa- 

tion for Tenants Improvements Act, the legislature clearly intended that , 

there should be complete and final settlement between the lessor or 

mortgagor and his lessee or mortgagee of all that is due from the former to 
the latter and from the latter tothe former up to the date when the 
transfer of possession takes place and that the subsequent re-opening of 
accounts between parties whose legal relationship has ceased should be 
avoided. ; 

The words “ any sum of money accruing due for rent or otherwise in 
respectof the tenancy ” in 8. 6 of the Act are wide enough to include 
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damages for injury done by the tenants to his mortgagor's or lessor’s pro- 
perty, even though the money may not strictly be said to acorue due 
until the value of the damages has been ascertained. 


Per Sadasiva Aiyar, J.:—Quaere whether the dootrine that a party . 


ought not to be allowed to ‘‘ blow hot and cold ’’ in pleadings in two 

successive proceedings involving the same question of rights can be 

availed of as regards Pleas based on a pure abstract question of procedure 
law. 

Jagannadha Raov Kurmayya, (1907) 17 M. L.J. 814. Manpai v. 
‘Sahib Ram, (1905) I. L. R. 27 A. 544 ref. to. 

| Quaere :—Whether even assuming that the doctrine can be availed of 
ın such cases its effect is to entitle the party taking the first or infruc- 
tous proceeding toia deduction of the time taken therein for the purposes 

of caloulating the limitation period for the second proceeding - í 
Abdulla Koya.v. Kallumpurath Kanaran, (Sadaswa Aiyar and paee 

cer, JT.) aaa sx 

Arts, 61, 420— Suil by: slondholder to recover eer of road cess 

paid by him from the ryot—Art. 120, whether applies to all cases of 

statutory liability—Nature of the ryot's obligation to pay road cess~:- 

Statutory duty—Madras Estates Land Act, 8.8 (11)—Rent—Road cess 

is rent within the meaning of S. 8 (11) 

A suit by a landholder to recover one half of the road cess paid by 
him from the ryot is governed by Art. 61-of the Limitation Aot. 

It is not the law, that wherever there isa statutory liability to pay 
a sum of money, the artiole of the Limitation Zot appliéable for a suit to 
recover the amount is only Art..120. 

Observations of Petheram, O. J., in Gia of ‘State for India v. 
Guru Prasad Dhur, (1882) I. L. R. 20 0. 51: dissented from. 

The obligation to pay road cess on the part of the ryoé is a statutory 
liability under the Local Boards Act. Arrears of road -cess payable by a 
ryot are of the nature of rent within the meaning of S. 83 (11) of the 
Madras Estates Land Act. 

Muthuramalinga Sethupathi v. Mahalinga Raju, (Seshagiri Aiyar, J). 

_ —-——Ārt. 97—Contract with Municipality for crlection of rents of 
stalls—Deposit in pursuance of—Contract falling through—Suit for 
recovery of deposi or of balance thereof-—Limitation-Stsrting seg 
See C. P. Code, O. 38 R. 5(d) - a a 

—~— Art. 118—Specific performance—Suié for, by inird party to con- 
tract claiming as beneficiary therewnder—Contract to be performed 
on a contingency—Limitation —Starting point—Limitation Acb— 
Beneficial construction. - 

A entered into a contract with B, whereby it was “agreed that as soon 

' as B. paid a certain specified sum to A, the latter was to assign a decree 

in his favour to ©. In a suit by ©. gaint A for specific performance of 

the contract by the execution of an assignment deed, held that the second 
part of Art. 118 of the Limitation Act applied to the case and limitation 
began to run from the date on which A. refused to perform the contract 
and not from the date on whioh E B. made the payment a te by the 
contract. _ 

Quere : Whether the second a pat of Art. 118 and not the first, would 
apply even if the suit had been instituted by B? - 
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The Limitation Act being an enactment’ which operates as a bar to a 
claim which is legally enforceable, should be construed as much as possible 
“in favour of the person whose right is sought to be barred. 
Sathula Venkanna v. Namuduri Venkatakrishnayya (Ayling and 
Napier, JJ.) Sets ats ne ist 
Art 120—Suié by landholder to recover one-half of road cess 
paid by him from the ryot—Art. 120 not applicable but only Art. 6L 
—See Lim. Act art 61 and 120 des | vad ae 
————-Art, 124—Office of trustee of devaswom annexed to a Malabar 
stanom—Alienation o devaswom properties by stani—- Suit for posses- 
sion by successor —Limitation— See Limitation Act, S. 2 (8) and Art. 194,” 
~ —— Art. 184—Ap plicability—Transfer under which possession not 
taken by-transferes—Suit by mortgagor or cestuigue trust to recover 
property from—Limitation—Starting point, date of transfer or date 
on which possession is taken by iransjeree—Object of Article—Later- 
pretation of articles of Li-nitation Act based on circumstance of their 
being printed in separate columns — Permissibility—Periods - o f 
Suspension when can be allowed under Act—Residuary articles—Fune- 
tion of — Statute — Inter pretatio.— Hardship —Considerations of 
—Propriety 





2 Held, by Abdur Rahim, Seshagiri Aiyar anl Srinivasa Aiyangar, JJ. 


(The Chief Justice and Coutts Trotter, J , dissenting): Art. 184 of the 
Limitation Aot is inapplicable to a transfer from a trustee or mortgagee 
under which possession is not taken by the transferee. 

: Held, by The Chief Justice, Coutts Trotter and Srinivasa Atyangar, 
TJ, (Abdur Rahim and Seshagiri aiyar, JJ., dissenting): In the view 
that art. 184 is applicable to a transfer under which possession is not 
taken by the transferee at the time of the tronsfer, the starting point of 
limitation is the date of the transfer and not the date when possession is 
taken by the transferee. | 

Per The Chief Justice :—The intention of the legislature in Art. 184 
was not to make & provision. in favour of the cestuique trust or mort- 
gagor and give him a further period than he would otherwise have had i 
on the contrary, the intention was clearly restrictive. 

No argument can be founded on the fact that the articles of the 
Limitation Act are printed in three columns. . 

+ Under the Indian Limitation Act Courts are not at liberty to allow 
periods of suspension not provided for therein. It is equally inadmissible 
under the Act to say that time shall not begin torun from the time 
limited in the article except under some express provision of the Act. 

Per Abdur Rahim and Seshagiri Aiyar, JJ, :—It is a well-known rule" 
for construing the Indian Statute of Limitation that the first and the third 
columns must be read together and that the words appearing in one of the 
columns should be given the same meaning as in the other columns. 

Per Seshagiri Aiyar, J :—Art 184 is in the nature of an exception to 
art 148 which provides for ordiuary oases of redemption and its object is 
to afford protection to the person in possession. Tne article’ should there- 
fore be construed liberally in-fayour of the legal owner and stristly 
against the transferee. Wherever both the Ist and 3rd columns of an 
article of the Limitation Act are not applicable to a case, the residuary 
articles must be applied. The ‘function of the residuary articles is to 
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provide for cases which could not be covered by the exact words used in. 


“both the columns of an artiéle. | 

Per Srinivasa- Aiyangar, J. In douseeaine the articles of the 
Limitation Act undue stress ought not to be laid on the first column of 
the article which describes the nature of tbe suits and -it ought not to be 
held that all suits of that class must be governed by that article, though 
the starting point fixed in the third column cannot be applied at all or 
cannot be applied without working injustice. 


Per Coutis Trotler and Srinivasa Aiyangar; JJ. Hardship orno . 


handsbip if the language of a statute is plam, courts are‘ not entitled 
to take ‘liberties with it under the guise of construing it. 


Mulla Vittil Seeti Kutti v. Kunhi Pathumma. (The Chief-Justice,. 


Abdur Rahim, Coutts Trotter, EAREN S and Srinivasa Bak 

Jd} F.B. s 
———— Arts. 134 and 144—Mutt —Alienation of parikan by fea of 
mutt—Suit to set-aside alienation and for possession by the disciples of 
the mutt-Limitation—See Religious Endowment é 
—_—Arts. 181 and 182— Application for restitution—Article acer 

. ble, 

An application for restitution is an- application. for Seecuitea of a 
decree and is governed by Art 182 and not by Art. 181 of the Limitation 
Act. | 

Sultan Sahib Marakayar v. Chidambaram Ghetti (1909) I. L. R. 82 
M. 136, distinguished. 


Venkayya v. Raghavalu `:(1897) I. L. R. 20 M. 448, O P 


Pillai v. Chökkalingam Pillai (1917) 1. L. R. 40 M. 780, Gopala Menon 
v. Anujan Rajah (1911) 22 M D.J. 146, Asutosh sonia v. Upendra’ 


Prasrd Mitra (1916) 21 C. W N 564, teferred to 
Unnamalai Ammal v. Mathan (4bdur Rahim, and Kumaraswami 
Sastri, JJ.) 


——4rt. 182 —Applioation for restitution governed by— See Lim. $ 


Act, Art. 181 and 182 Ar a 
——— Art, 482 (5) (6)—Decree of British Indian Court — Eeéculion— 
. Transmission to Travancore’ Court for—Jurisdiction of Court 
passing decree—Application to British ‘Indian Court to send record 
of suit to Travancore Court ` for execution åf -falls under Art. 182 of 
Limitation Act -— Limitation” Act — Applicability in: Travancore 
‘Application in accordance with law toproper court for execution” 
Meaning‘ N otce to show cause why decree should -not be executed”: 

—What is. : 

Courtsin British India have no power to send their decrees ior execut - 
ion to the Travancore Courts, but may and should send to these Courts 
the documents they.. require to enable them to exeoute these decrees 
under the powers conferred - upon them by the legislativa authority in 
Travancore. ? 

An application -to a court in 1 British India to send to the Travancore 
Court the documents required by it to enable it to exectite a decree of a 


British Indian Court under.the authority of the. Travancore. legislature - 
‘does not fall within art. 182 of the Limitation Act so as to afford a fresh - 


starting point of limitation for the execution of the. decree, ha 
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Per The Chief Justice: The Indian Limitation Aot extenda only to 
British India and has no operation proprio vigore in Travancore And an 
application 'in accordance with law to the proper Court for execution’ in 
the third column of cl. 5 of art. 182 of the Limitation Act means an 


_ application in accordance with the provisions of the law in British “India 
to be found in the Code of Civil Procedure to which the article refers or - 


elsewhere. An application to the Travancore cou rt to exeoute the decree 
of a British Court under powers conferred upon it’ by the legislative 
authority in Travancore is therefore not an application “in accordance 
with law” within the meaning of the clause. 


Where on an application to a Court in British India to send the 


records of the decree of a British Indian Court to the Travancore Court 
to enable it to exeoute the decree under the authority of the Travaneore 
legislature a notice is issued to show cause why the deorae should not be 


executed, the notice is no: one required by the Code of Civil Procedure, 


1908, so as to bring the case within Cl (6) of art. 182 of the Limitation 
mote 


` Pierce Leslie & Co. Lid v. Perumal (Chief ue Oldfield and 


Kumaraswami Sastri, JJ.) F. B. oi. wee 





Art. 182 (5)—Oral application, when a step. i in aid of execution 
—See Limitation Act, S 20 and art. 182 tek 

———Art 183—Original Side decree—''Revivon'’— Doctrine af— 
Crigin— Order of ‘'reviver” under S.248 of the Civil Procedure 
Code of 1882 against one defendanti—LEffect on other defendant to 
whom no notice went —Provisions.of Arts. 182, 188 compared. 


As regards the Tevivor of Original Bide decrees notice must go to the 


` parties against whom.it is sought to revive the decree. Held, therefore 
_ that an order of revivor of a decree on the Original Bide mada against one 
E of the defendants to whom no notice went 


Observati ons on tha origin of the doctrine of “revivor”. 


Provisions of Arts. 182 and 188 of the Limitation Act on the point 
compared. ` 


Krishhayyah v: Gajendra Naidu (The Chief Justice and ead: J). 


“Madras Court of Wards Act (I of 1902), 5. 38—Court of Wards—Powers 


of alienation over estate—Ward having on) limited right under Hindu 
Law—Ef fect —Hindu Law—Widow—Alienation—Conversion of rent 


payable in kind into money rent—Validity—Reversioner—Surt for 


declaration of reversionary right—Maintainability — Conditions— 
Evidence Act, S. 85—Copies of actual letters made in registers of 
ficial correspondence. kept for reference and record— Admissibility— 
Probative value of. 


by the restriction in the later part of the section. The Court of Wards 


superintending the estate of 2 ward under the Act is not, as regards its ` 


powers of alienation over the estate, subject to the same rantriotioni to 


which the ward is under the. Hindu Law subject. The word ‘‘ property ` 


under its superintendence” in 5.-85 means the movo.ble and immoveable 
property itself and not the particular interest of the ward as widow. 


The power to sell, mortgage or lease given to the Court of Wards by. 
8. 85 of the Court of Wards Act is in terms absolute and is not governed - 
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Ea Where the Court of Warda enteréd into sompromises by which on pay- 


thent ‘of rents reserved the.tenants were allowed psrmanent rights of occu: 


pancy at fixed rents, held th ut assuming that the transzctions amounted : 


to sales of the kudivaram or docupanoy right; the alienation, were covered 


` by the first part of S Bb'and that in any case’ they ware ‘covered by and 


were also within the powers conferred by tha second bart. 


The conversion of rents: ‘Payable’ in, kind iato. money rents is within 
the powers of a limited owner such as a widow. 


Reversioners are not entitled: tö sue fora” “deolarabién that! they are. 
the next reversioners unless tha decision of that*question ‘i is incidental to` 


the grant of some other. relief to which they, may be entitled. 


Janaki Ammal v. Narayanasami Aiyar: E I-L; R. 39M. 6341= 
31 M. De J. 225 (P. O.) followed. `. ; 


Copies of actual letters made i in registers of official KAN. A kept 
for reference and record are. .admissible under S; 35.of.the Evidence Act as 
reports and records of acts done by Public officers in the course of thair 
official duty and of statements made fo them ` They-are entitled to great 
consideration in-so-far.as they supply ‘information of material facts and 
aleo in so far as they are relevant to the conduct and acts.of the parties in 
relation to the proceedings of Government founded on thom. a 


t 


Navatectha Erishna hevar Ne. Ramasami Pandia- Thalavar. . Whe 5 


Chief Justice and Burn, J.) sas 


Madras Estates.Land . Act, S: 3 (2) (d) — Bult by EN T 
- against tenants—Proof—Onus+Suit lands granted by Zemindar prior 


to Inam settlement--Interest conteyed—Presumption—Grant—Con- . 


struction—'' Land-revenue"” —Grantee's right under presettlement Inam 
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grant by Zemindar if primy-facie—S. 8 Laxception—'* Acquisition. of`- ° 


kudivaram by transfer: cte.—Presumption—Grounds—Inamdar ex- 

f cluding tenants from acquiring kudivaramand claiming kudivaram in 
himself for several years—Hffect: i 

Where certain agraharamdars, alleging to ba owners of "both vatams 

in the lands in a Village by Virtué of a grant thereof, in 1796 undér’ a «gilt 

deed executed by a Zemindar, its then owner, sued to eject the defendants 


(tenants) and it appeared that the-grant,:deed itself indicated that. there 


wore inhabitants residing in the village ‘atthe time of the grant and that, 
though it inoluded the Ashtabogam, it ‘excluded Savaram or home-farm 
lands from the gift ; held, that (1)-the grant was only of the “ land reva- 
nue” alone within the meaning of S -8-(2) (d) of the Estates Land Act 


-and not ofthe ‘‘kudivaram’’ also and (2) the onus lay-gon plaintiffs of 


_ proving that the grant was of the kudivarari also- and not on defendants 
* of proving that the suit lands were part of an estate... 


`- 


Per Sadasiva Aiyar, J:—In all cases of grants ofi inam the presump: 


‘tion is that the grant i is only. of the melvaram, unless the , Brant- deed 


clearly confers: kudiyaram rights also. 


What-the gemindar Was, prior to the Inam ` Settlement, entitled to 


ebtain from the lands as 2 feudal landlord Was connected by the word 


““Iind-reyenue”, though, now, it would be called inelvaram. Pre: Settle- S 
ment Inams granted ‘by Zemindars ‘might therefore ‘be: "well considered as ` 


merely grants prima ‘facie, of land _ revenue within the Weaning oF 3. 8 (2) 
. (4) of the Estates Land Act. ee a ee Chor : 


r 
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Madras Estates Land Act—Contd. 

' The fact that the inamdare prevented their tents from dequiring 
kudivaram and claimed k:divaram in themselves for several years can be 
used to infer that the agraharamdars were entitled to kudivaram at the 

-time of the grant but will not of itself give rise toa presumption of 
the acquisifion by them of such right by means of transfer, succession, 
or other modes cjusdem generis. 

The broad proposition of Miller, J. in Ponnwswami Padayachi v. 
Karuppud ayain, (1914) 26 M. L. J. 255 that the inamdar must be held to 
have the occupanoy right when the tenants had no occupancy rights in 
themselves dissented from 


Mugadasu Venkatadasu v. Venkamanidi een eee 
Aiyar and Spencer JI. A Me 


-8.3 (11)—Road cess—Rent—See Limitation Act. art 61 and 120 


——— 5s. 3 (14) and 30 (2), (3) and (4) -Agreenent between Government 
and Zemindar localising lands for which latter entitled to Government 
water free of assessment—Water rate paid to Government prior 
lo, in respect of such lands—Zemindar's right to, without assignment 
in his favour—Payment if “rent” within meaning of S. 3 Cl. (11)— 
Payment not '* enhancement within meaning of S. 30 cls. 2, 3 and 4 - 
Sanction of Collector not necessary lo entitle Zemindar to recover i!. 


Where by an agreement between the Government and the Zemindar 
lands to which the former are bound to supply water free of assessment 
are localised, the Zemindar becomes entitled to the water rate paid till 
then to Governmeni for Government water taken by the owner of such 
lands. An express assignment of the right to oollest the rate’in favour of 
the Zemindar is not necessary. The psyment to which the Zomindar be - 
comes so entitled is rent within the meaning of the Estates Land Act and 
the sanction of the Collector is not necessary to entitle him to recover it 
because there is no question of enhancement in auch a case. 





Battina Appanna v. Raja A a (Seshagiri NA and Kumara- 


swami Sastri, JJ.) aaa hs 
ss. 9, 153 and 163 —Old waste Saati by landtord to ejecta non- 

occupancy ryot—Forum. 

A suit in ejertmənt against a non occupancy tenant of old eau 
holding under a lexse granted before the pissing of the Estates Land Act, 
but which expired after the Act came into foroa, is maintainable only in 
the Revenue Court. 

Yollikepalli Venkayya v. STOER eres (Abdur Rahim 

and Bakewell, JJ). «+ aas 
Madras Estates Land Act, 8.26- L Objection fo validity of Contract not 

covered by 8. 26—Jurisdiction of Revenue Court to decide—See Juris- 
diction +. iis eee 
»——— 5s 153 and 163—Old waste—Suit by landlord to eject non-occu- 
pauoy tenant holding under a lease before the Est. Land. Aot-Fornm 

—Revenue Court—See Madcas Estates Land Act, Ss 9, 153 and 163, 
Madras Irrigation Cess Act, (YH of 1865) %s.1 and 2— River or stream 

belonging ‘to’ Government —Irriyation—Extent of inamdar’s right of 

user—Tullivation of excess area—Water cess, levy of, when justifi- 
able—Madras Land Encroachment Act (IIr'of 1905) S. 3, Scope of— 

Nature and extent of riparian rights of private persons—Inam title- 
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‘The main source of irrigation for ‘thé j inam lands wás'a non navigable river; ~ y s 





Madres iain Cess “Kelon. 


'granti- 
The Governmaiit claimed "andl: Madras “Act Vii of “1865. tö T 


Wwater-cess Upon certain inam lands in so ; far’ as the user of Governmênt- 
water for irrigation-exceeded the user’ at. the time-of.tha Inam, Settlement.;” 


a considerable portion of’. . whose” gourse including ‘the - point where the. 
channél which actually irrigated the lands i in. ‘question took off, lay withe ` $ ‘he 
in the Inam limits. It was in. evidence” “that the river also, irrigated ` à 
certain ryotwari lanås below the “point where the Inamdar’ 8. ‘channel “= < 
branched off and. that a ‘small hill stream flowing“ “through ryotwari land ~" 


“emptied itself in the river.. It was found that since the date,of the Inam -= ' a 


“ that the Inamdar was using ‘the existing system -of irrigation in the same - 4 


settlement 88 and-odd acres of land, had bèen added to the- area of wet 
oultivation by the Inamdar. “It was also. found that the ‘Inamdar > : 
was not actually drawing more water than what he and his predecessors- 

in title had been taking from time ‘immemorial ;-that the present system | 

of irrigation had been in existence from before tha Inam settlement; 


way as his predecessor was using at-the time of the Inam settlement; and 
that the Government had not. spent: anything.so iar as the irrigation ; 
system of the, Inam lands was. coricerned. - ce fe > 
Held that-in ‘the ciroumstances of the case, the claim of the Goin 
ment to levy water oesi on the oxcess ares brought under. cultivation . z 
since the Tiam settlement was untenable. j 4 
Authorities on the point considered by Abdur Rahim, J: . 
Per Abdur Rahim, J. —By the words ‘standing and flowing water” 
iw 8. 2 of Madras Act III of 1905, is meant the water and the land on 
which it stands or over which it flows, the. wholo ¿ taken together - 
collectively and not the mere liquid’ apart-and.. separate from the land. -,° 
The scope. of ‘the section is only to deolarethat certain classes of* pro- K 
pertiea which do not belong to any individual private propristor telong fo) ara a, 
the Government. and-nct-. to cast the onus~, of proof t on any person whose © - 
right to the subjects of, property: “mentioned -in S. Zib ‘contested by tho- x 
Government, Each 1 proprietor of.the adjacerit land has -a right-ġo'the a” g 
usufruct of the. atrgamewhioh flows through it and in- that sehsa tle 
stream is ‘the cominon ? property of. “all thé #riparian proprietors, If the 
Government: happena, to bea riparian proprietor, it has got-a right to the: 
usufruct of the river in the ‘same way, 23 -obher riparian ‘proprietors. - 
Madras Act III of 1905 does not jay “down that even in those streams .--. 
and rivers in which the riparian “fights of Zemindats or other owners of ` 
adjacent lands exist, 2 separate and independent proprietary. right in the- 
water subsistsin the “Government. entitling it_to., demand -from - the 
owners of the Jands on the banks any price it ohooses for the use of the 
water. is T 
Nature and extent of ‘the Fights of ripatian owners n India, _ consi- K 
dered. : =, ake 
The quċstion whether the’ use of ‘the phrase ` n ‘besides pormboke ” wo 
in an Inam title-deed includes’ also the river-bed ~ in the grant,” is one 
mainly of interpretation, depending ‘on the character and size of the river, _. 
the extent of the grant, and the surrounding Girduimatances. i =e 
The Secretary of State for India.v. Ambalavana Pandara Samadhi. 
(Abdur Rahim and Srinivasa Aiyangar, SI) Tak ses are | 


so we 
kd < 


deed—Besidos "foram, construction dher i if sce: in si oe pee woe 
Ah LANA 
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Madras Irrigation Cess Aot—Conid. ` KI PAGER. 
—£s. 1 and 2—Watercess, Levy of-Irrigation-Permanent Settlement : 
— Ertent of zemindar’s or inamdars's right of user under engagement 
with Government—River or stream belonging to Government—''Free 
‘of separate oharge"—"'Standing and Rowing water"— Madras Act IIT 
of 1905, S. 2. i i n 
The Government claimed under Madras Act VII of 1865, to, levy 
water cess upon Permanently settled lands (zeraiti and inam) in eo far as 
`>$he user of Government water for irrigation exceeded the user at the time 
“of the permanent settlemént, whether in respect of the area irrigated or 
in-reapect of the fact that two orops were:raised instead of one. 

‘ It was held by the Privy Council, agreeing with the Courts below, ~- . 
that the effect of the permanent settlement was to vest the then existin g a 
irrigation channels in the zemindarg through or within whose zemindar- -© `. 
ies the same respectively’ passed or were situate. as 

It was also held by the Privy Council : (in this, differing from the ` a 

- Courts below) that the right of user from such irrigation channels which ` ' 

passed by the permanent settlement could be measured only by the 

“physical conditions existing at that time and not by the extent to which yi 

the water was in fact used; and that assuming the river with which the. 

channels connected belonged to the Government the zemindar’s right’ of 

taking water from it was limited only by the size of the channels and the 

nature of the sluices and works by which water was diverted from: ‘the 

river into the channels, the Government could not complain if the’ 

amount of water taken were within this limit. Once the water was lawfully | 

taken into the channels, Government had nothing further to do with the 

water. i É ` 

` Whether or not there are other cases which the first proviso to 8 1 
of Madras Act VII of 1865 was intended to meet, it at least covers the. ` 
case of engagements with the Government arising out of the permanent ~ 
settlement If by virtue of such settlement a zemindar is entitled to 

take and use water from any auch source of supply as mentioned in the IT 
Cess Act and this right is part’of or appurtenant to. the Property in reg. 
pect of which he pays a single jumma or peishcush, ho cess oan be leyied 
- under the Act in respeot of water which he is entitled to take and use. 
Semble, that the second proviso is intended similarly to safeguard the _ 
Ryots’ rights under the periodical tempdzary settlements. i 
Kandukuri Balasurya Prasada Row v, Secretary of State for India. 
(Lord Parker of Waddington) P.O. e hah S ge T gaa 
~ Madras Land Encroachment dot. (III of 1905) 8, 2, scope of—Nature 


extent of riparian rights of private persons—effect of the section on onus f 
of proof—See Madras Irrigation Cess Act Ss. 1 andaa | 





YA oes 415 
Madras Permanent Settlement Regulation (XXY of 1803)— Effect of. 7 
Issue of sanad—Right of Zemindar to irrigate whole of the lands, free of ` 
` liability to pay water-cess—See Madras Irrigation Cess Act (VII of 1865) 
` Bs. 1 and 2 ` i l 


Mahomedan Law—Waqi—Muttwalli—Appointment of, under a scheme | | 

—Minor disqualified ‘for appointment—See Election ws aa BAR 

Malabar Compensation for Tenants Improvements Act (! of 1900), S. ; 
B—Tenani to whom ‘‘ compensation is so due’’~—Meaning—Tonder of 

~ mortgage amount into Court—Amount found to, sufficiently cover - 

compensation for improvements—Liability of mortgagee tenant for . . 
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i Melobar Compensation for Tenants Improvements Act—Conid. 
mesne profits {rom date of tender—Statute—Interpretation—Princi- 


ples—Reasonableness:or olherwiie of construction—Object and Pream ... 


ble of Act—Preceedings in Legislative Council—Reference to — 
Legitimacy of-—Condition. 
Compensation for improvements remains due to the tenant’ within 


the meaning of 5. 5 of the Malabar Improvements Act (I of 1900) till he E 


is actually paid or (if-he would not take it though tendered.or paid into 
court) till he is ejected in execution of a decree ač order of court after the 
payment of the amount into court in pursuance of an order under 8 6 (1) 
and (8) of the Act.) - 
Held, therefore that a- mortie -tenant to akom the Malabar 
Compensation for Tenants Improvements, Act applied was not bound to 
p2y mesne profits from the data of tender of theamount due under the 


mortgage into court even when it wag found that the money go fendered _ 


sufficiently covered the compensation for improvements, Chami v., Annu 

Pattar (1916) M. W N. 160. not followed. 4 
Per Sadasiva Aiyar, J :—The question of unreasonablenes of con- 

struction is relevant in considering the meanirg of a statutory provision 


only where the language-is reasonably capable of two constructions, one : 


‘reasonable and the other unreasonable and not where ib is quite plain. 
Where, however, there i is some ambiguity in an Act, the preamble and 

the object of the Act can be referred to. In such.a oase reference may 

also be made to the proceedings connected with the “Act in its passage 


PAGE 


through the legislature. Where the language of the Act iè quite plain l 


reference cannot be madeto such proceedings. 
. "Phe Administrator General of Bengal v., Prem Lal Mullick (1695) 1. 
L; R. 220. 188 799, (800) P. ©. distinguished. 


_ Parameswara Ayan v. Kittunni Valia Mannadiar, _(Sadasiva Aiyar 
and Phillips, JJ.) se - ne z 


e, A Ajaa asa 
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—-—-8s.5 and 6—Court, executing decree ‘in . suit dor ejeotment . . ` 


of Malabar tenant- Juribdiction. to award compensation for damage 


done by judgment- debtor to suit property subsequent to Rees 
See Limitation Act Art. 36 


Malabar Law—Stanam— Alienation of properties. by Stani—Suit f for ré- 
covery of possession by successor in atanom— Limitation—Sen tanita. 


tion Act S. 2 (8) and Art. 124 . sae 
———Stanam— Melcharat by stani when binding on successor. ` 

A melcharath for 12 years granted bya Stani is prima facie binding on 
his successor, but it may be avoided on proof that it-was not granted in 
the ordinary course. of business, or that- proper and reasonable rent - wag 
not reserved _ > : s 

Cages on the subject considered. g E 3 

Anantanarayana. Iyen v. Patinhare Kovilakath Thiruveerarayan, 

(Ayling and Napier, JF.) ee sey 
————- Verumpaliam, incidents ‘of—Lease for a vear unless: otherwise 


specified —Notéce to quit—W hether six months notice ‘Necessary Assign- ` 


ment of lessor’s interest Notice to a tenant—Subsequen i suit’ by origi. 
- nal lessor against tenani-. Decree for rent—Assignment not pleaded in 
defence—Whether decree bars . suit, by assignee fortent. 
.. Verumpattam is a lease whioh runs only for a single year unless other- 


e 
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26 


46. 

Malabar Law—Conid. : -- PAGE 
wise specified. At the end of the year the landlord is at liberty either to f 
renew the lease or let the land to another tenant. The period of twelve 
years presumed in the case of a Kanom has no application to Verumpatam. 

A Verumpattam lessee is not entitled to a siz months’ notice. In the 
absence of any atatutory provision he is only entitled to a reasonable notice 
which is a question of fact to ba decided in each case according to the par-- 
ticular ciroumetances and the local custom as to reaping of crops and oul- ° 

: tivating land. 

Where a lessor assigns the whole or any portion of his interest and 
the assignee gives notice of such assignment to the tenant any deoree for 
rent, in favour of the original lessor againt the tenant in a suit to which 
the assignee is not a party will not preclude the assignee to recover rent 
for that period from the tenant if the latter did not plead the assignment 
as a defence to the original lessor’s suit for rents 

Gangadharan Pattar v. Patinhara Kovilakath Manavikraman. (Ayling 


-and Napier, JJ.) ss iss 519 
Minerals—Mokuraridar—Pattah with all EEES jui to Minerals— ` 
See Landlord and Tenant oie oe .. > 687 


Mortgage ~Decree-- Application for personal decree—Jurisdiction only to ` 3-, 4s 


~ Court which parsed the original decree and not to the Court executing on 
transfer of decree—See C. P. Code O. 34 R. 6 a soe 982 


Decrée for sale before.New Code—Deuree a combined one directing 
-recovery of amount by sale of mortgaged property and decresing payment a. 
_-of deficiency by defendant—Validity—Question if can be raised in | 

- “execution proceedings—Separate decree or order under S. 90 of T. P. 
> Act of necessary in such a case—Application to enforce claim for T Š 
deficiency by eãecution— Grant of, after notice—Finality asregards — ta! 
, executability of decrée—Recovery, of eed Pha nee for— 
‘Starting point—C P. Code, S- 48, “Effect. 


Held. that a mortgage decree passed before tha present Code of Civil 
Procedure came into force in the form of a combined deoree directing the - 
payment of a certain sumon or before a certain date and the sale of the 
mortgaged properties in default and also decreeing the payment by the 
-defendant of any deilciency that might arise by reason of the sale proceeds ` 
being instfficient to satisfy the decree was irregular but it was notopen 
to the judgment-debtors to raise the question in exeoution proceedings, 

Held further, thatit was not necessary in such a case to obtain 
another separate decree or order under 8. 90 of the Transfer of Property 

~ Aot; that when, in such a case, an application to enforce the -deoree- 
holder’s claim for the deficiency by exeoution was once filed and exeoution 
was ordered after notice to the judgment- debtors, the order was final and 
it could not be contended in subsequent execution proceedings that the 
»deoree was not executable owing to the want of a final decree, and that the 
12 years period of limitation under 8. 48, O. P. C. for recovery of the 
deficiency ran from the date when the remedy against the mortgaged 
properties was exhausted. 
Narayana Aiyar v. Singaravelu Vannian, (Abdur Rahim and 
Kumaraswami Sastri, JJ.) ee ies a 648 


q -Interest—Contract rate till the date ‘fixed in the decree for 
repayment of the mortgage Money. See Deed, Constuotion we 619 
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~ TI Rortgage— Contd. l ž ` > ¿&. _PAGE 
Redemption—Clog on—Combination of simple and usufructuary 
: mortgages—Condition that mortgagee should hold:the properhy as 
owner on non-payment within a certain time, unenforceable—See 
Transfer of Property Act, 8.98 < wet Ss 816 
Partnérship—Contribution, suit for, as ‘between partners, when main- 
tainable —Dismissal of svit—Interference in revision. 
Plaintiff's assignor and the dafendant, who were sole partners in 
trade, borrowed money from 8 stranger for partnership purposes. The ae 
creditor obtained a decree against bath the partners but the-whole of the 
deoree amount was prid only by the plaintiff's assignor who transferred to 
the plaintiff his alleged right of contribution against the defendant. In 
a suit by the plaintiff for such contribution, it was found that the parther- 
ship between the plaintiff's assignor and the defendant was still subsisting, 
that if accounts were taken. between the plaintifi’s assignor and the 
defendant, nothing would probably be due to the plaintiff's assignor, and 
‘that the assignment to the plaintifi was made by his assignor in order to 
get over the difficulty of himself obtaining a deoree against his co-partner. 
Held that, in the circumstances of the case, there waa no ground for 
departing from the ‘general rule that one partner cannot sue another. 
: except for a dissolution and the taking of the general accounts of the | 
partnership and that, the suit having been dismissed by the Court below, 
there was no ground for interference by the High Court in the exercise of. 
its discretionary jurisdiction under 8. 25 of the Provincial Small Cause 
Courts Act. =” O i TARN 
Damodara Shanabhog v. Subraya Pai. (Sadasiva Aiyar, J) | ~.. _ 509 





< Penal Code 8. 199--Offence under —Reckless statements not meant to 
¿> _ ‘mielead—Sanotion for Prosecution, inexpedient. See Or.. Pro. Code, i 
~~ > 8.19 Aae a S as Mog ea © D45 
———8. 370— Buning, . selling ‘or disposing „ofra person asa slave— ` 
“Slave” in S. 370 meaning of —Tistrument disposing of a certain, 
person, his heirs.and.their servicss—surřounding - cireumstatices to, be 
taken into account:iù. judging of the nature of the transaction and 
intention of: the 7 arties. ` = . a 
Where a person executes to another & document in these terms: ‘' I 
execute to you and give you to-day Janmam.deed giving you V with his 
heirs, “The sum I received from you in cash to-day is Rs. 10. For this 
sum of Rs. 10 you should get work.done for you by the aforesaid V and, 
his offspring that may come into being as your Janmam (property) and 
act as you please.” Hi 
The question whether this amounts to a sale of Vas 4 slave has to 
bo determined not merely with refsrence to the language of the document 
but with reference to the evidence and conduct of the parties, the Gon: - 
‘sciousness and conduct of V himself a grown-up, person being taken into. 
consideration. g er > i 
Held, per Napier and Ayling. JJ., (Abdur Rahim, J., dissenting) that 
the terms of the document aloug with the conduct of the parties estab-. 
lished that V was sold as si slawe and that an offence under 8. 870 was ` 
- gommitted by the parties to the document. ‘° `° < “a Fa 4 
` Per Abdur Rahim, J.— The- minimum requirement of the status of. - 
slavery under 5, 370, Indian Penal Code, would seam to be that absolute: 


` power should be apgerted over the liberty of the slave and on his persopal 


ý 
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Penal Code—Conid. s ; 
services: The statement in Empress of India v. Ram Kuar (1880) I L R 2 
A 723 FB cited with approval in Amina v. Queen Empress (1884) I, L. R. 
M: 277 at 279. that S. 870 and the cognate sections of the Indian Penal 
: ‘Code ‘' were enacted for the supprersion of slavery not only in its strict 
and proper sense viz., that condition whereby an absolute and unlimited- 
power is given to the master over the life, fortune and liberty of another” 
but in any modified form where an absolute power is asserted over the 
liberty of another ’' followed 

His Lordship after an examination of the evidenco and the conduct 


PAGH 


of the parties came to the conclusion that only the relation uf master i 


and servant was created between V and the parties to the instrument, 
Per Napier, J.—' Slavery’ i: B 870 does not connote an absolute 

and - unlimited power over tke life .of another, Observations to the 

contrary in Amina v. Queen Empress (1884)I LR 7 M 277. diss. from. | 


On an examination of the history and conditions of Cherumas bo” `. 


which class V belonged, his Lordship came to the conolusion that the 
conditions of service imposed by the document brought the case “within 
S. 870 of the Indian Penal Code. 

Per Ayling, J :—' Slavery’ inS. 870 inoludes EA very far. 
short of slavery in its most extreme forms wheréin the master has $ 
absolute and unlimited powers over the life, fortune and liberty of the 


slave. i 
Amina v. Queen Empress (1884) ILRTM 277 and Empress. of ` 


India v. Ram Kuar (1880) I L R 2 A 728 followed. 
` On an examination of the cireumstances of the case andthe terms of 
the document, His Lordship came fo the conclusion that an offence 
under $. 870 Koroth Mamad (In ra Ayling, J.) was committed. ` ° h. 
“8, 444 and 438-—Treapass by person with knowledge that his act is - 
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likely to cause annoyance or insult but without any intention to intimi- - - 


* date insult or annoy the person in possession—A ct, if an offence. 
A:petsou who enters into property in possession of another or remains ` 
there with an intent other than -to intimidate, insult or annoy him or to: , 
commit an offence but with the knowledge that his act is likely or certain ` 
to cause annoyance or insult to the person in possession, is not guilty-of. - 
an offence under S, 448 of the Indian Penal: Code, ‘ 


Per Ayling, J :—A mere knowledge that the trespass is likely to cause.. - 


insult or annoyance to the owner of the property: does not amount to an 
intent, to insult or annoy within the meaning of S. 441, I. P. O. but where. 
the trespasser knows that his trespass is practically certain in the natural 
course of events to cause insult or annoyance to the owner of the property, 
it is open to the court to infer an intent to insult or annoy. It is a ques. | 


tion of fact whether this presumption of intent is displaced by proof of - 


any independent object of the trespass. 
Vullappe v. Bheema Row, (The Chief Justica, Ayling and Kumara- 
swami Sastri, JJ) eee 
Prastice—Fees certificate—High Court Diah each patty to hear his’ 
own costs—Reversal of order as to costs by Privy Council—Filing of 


fees certificate after decision of Privy Counoil, for costs inourred in = 


High Court—See C. P. Code, O. 45 R. 16 


Presidency Small Caases Courts Act—ce Small Casas Courts Act ee ni 


Presumption —Permênent tenancy— Debutter property—No presumption 
of grant of occupancy right—See Landlord and Tenant É 
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Presumption —Conitd. 

Tenancy—Unregistered lease for a term of years—Tenant in 
possession paying rent monthly—Presumption of monthly tenanoy— 
See Trust we ibs wes age 

Privy Council—Criminal Appeni—interfersngs; limits of —See Criminal 
Procedure Code 8. 179 I NEG das aoe 

Promissory note—Eecutor, execution by—Debt under note borrowed bona 
fide in course af due administration—Creditor’s righis— Right of direct 
recourse against estate—Right to be subrogated to executor’s rights— 
Suit on promissory note—Right to subrogation if and wher. can be 
allowed in—Necessary allegations in plaint—Promissory note by 
executor, trustee, guardian or agent—Executant when personally 
liable under, and when not—Promissory note for debi—Sutt on debt—~ 
Maintainabdility—Debt and note coniemporanccus—E f fect—Practice~ 
Pleadings—Prayer for larger rstief—Lesser relief to whieh plaintiff 
found entitled ‘agheri will be granted and when not.. 
In a suit on’a promissory note executed by an‘executor fora debt 





borrowed by him bona fide in the due course of administration of the ’ 


estate, the creditor cannot have any direct claim against the testator's 
estate and cannot have anything higher that a claim to be subrogated to 
the right of the exécutdr toretain or receive amounts from the estate 
necessary to indemnity “the executor against loss. This claim to be 
subrogated is, however, of no value if the executor had no such right to 
retain or receive any amounts from the estate ; in other words, if it could 
be shown that the executor has to account to the estate fora sum not 
less than that in respect of which he has the right to be indemnified. 


Plaintiff sued to recover Rs. 4,584 and odd due under-a promissory _ 


note executed by the deceased, K, the widow and executor under the will 
of one N. In the suit four persons were made defendants, being another 
widow, two daughters, and a daughter’s son of N Thecase for plaintiff 
was that the suit note was executed in respect of moneys borrowed by K 
bona fide in the due course of administration of the estate of Nand that 
defendants 1 to 4 who had taken the testator’s property and defendants 2 
to 4 who had succeeded to K’s properties were liable 

Held, by Sadasiva Aiyar and Kumareswami Sastri, JJ,, that plain- 
tiff had no direct right to proceed against the estate and that his only 
right was to be subrogated tothe rights of K. 

The learned Judges, however, differed on the question whether, in 
the suit as framed, plaintiff ought to be allowed to claim to be subrogat- 
ed to K's right and whether the suis ought to ba remanded tor deciding 
whether K had lost her right to reimbursement out of tha estate in 
respect of the amount of the promissory note sued on. 


Heldiby Sadasiva Aiyar, J, whose opinion preveiled under 8. 98 of the 
Code of Civil Prooedure, plaintiff ought not to be allowed to do so because 
(a) the plaint did not say that K had any claims against her husband’s 
estate and did not pray that by reason of her right to indemnity, N’s 
heirs should bs made liable to plaintiff for that indemnity amount to the 
extent of the assets of that estate in their hands and (b) the pliint 
allegations that K was executrix and borrowed under the suit note Łona- 
fide in the due course of administration ofthe estate were insufficient to 
justify the passing of & decree against the estate or the heirg of N, 
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Quere whether the Indian Procedure allowed sucha claim against- 
N’s heirs to be joined to and tried in the suit brought on the promissary 
note against K’s heirs. 

Held by Kumaraswami Sasiri, J : plaintifi’s claim ought to be allowed 
“because (a) the merits were all in plaintiff’s favour, (b) all persons claim. 
ing under the will of N or in any way interested in the estate wore parties 
to the suit, (c) a separate suit might be barred, and, (d) the Indian pro- 
cedure did not prevent the question from being enquired into and deter- 
mined as an issue in the suit as framed. j? i 


A party claiming a larger relief ought not to be denied relief whioh 
can properly be granted unless the ground on which the lesser relief can 
be granted is in-consistent with the case of the plaintiff as set out in the - 
pleadings or would lead tothe determination of issues which would 
embarrass the defendants or necessitate the addition of parties or unless 
the claim of the plaintiff is unconscionable and the court is unwilling to 

stretch a point in his favour. ‘ 


dow 


Per Sadasiva Aiyar, J: Where a loan is practically a Kn 
with and is, when made, intended to be evidenced by a promissery note, a 
suit on the debt apart from the promissory note is not sustainable. 

In a suit on a promissory’ note executed by a trustee or an executor 5 
who does not however sign as trustee or executor, there can-only be a tes 
personal deoree against the exeoutant, or, if the executent is dead, against 
his or her legal heirs, and there cannot be a decree against the trust estate 
or the testator’s heirs. 


Per Kumaraswami Sastri, J: A person executing a negotiable in 
strument will be personally bound thereby unless there is clear indication: 
that he does not intend to inour any personal liability but limits recourse 
of the payee or holder tothe person whom or the estate which- he re- “> 
presents either as trusieo, executor, guardian, or agent. mA 


Quaere as to the words or recitals necessary for so limiting liability. 
Ammalu Ammal v. Namagirt Ammal. (Sadasiva Aiyar and Kumara. 
swami Sastri JI) <... ae EN pes, OBE 
—-— Right to sue on—Note in favour of person as trustee—Payee sub- ` aS 
sequently succeeded by another as trustee—Subsequent irustee’s right 
to sue on note without andorsement or assignment—Trust Act, S. 75— 
Principle of—Applicabilily to public trusts. 
Where a promissory note is executed in favaur of a person as trusiee | 
of a charity and subsequently that person ceases to be trustee and is 
succeeded by another the latter is entitled to sue on the note without any 
assignment or endorsement 
The principle of 8. 75 of the Trusts Act. II of 1882, is applicable to, 
public trusts. 
Ramanadhan Chetty y Kathan Velan, (Ayling and Serhagiri Aiyar, 
JI) ae ie is si .. 627 
Provincial insolvency Act, Ss. 6, 46 and 47—Period of ‘limitation. 
- fizet by the Act for petitions and- appeals- Applicability of the ` 
general provisions of the Limitation Act to—Ivimitation Act, Ss. 5 to ged 
25 and 29—" Af fect the porird of limitatian”' meaning ofa Nipe Di 
for legislative interference. p S N 


« 


ši 


‘Provincial Insolvency Act—Contd. f En ggas Pagë 
Recourse samnot be Had to the general ptovisions ‘of the Limitation ` 
AGE (IK of 1908) in dealing with the admission of petitioiis abd’ 
appeals presented after the time prescribed under the provisions of the 
Provincial Insolvenoy Act. > 
Abu Bucker Sahib v. Secretary of State for India (1909) I. L. R. 34 
M. 505 followed. < = 
Whenever an attempt is made to construe a special period fixed by 
an enactment with reference to the general provisions of the Limitation 
Act, the effect of such a process would be ‘‘ to affect the period of limi. 
tation ’ fixed by that enactment within the meaning of S. 29 of the ` 
Limitation Act. h | 
The necessity for logislative interference pointed out. 
Kopparthi Lingayya v.. Araveti Chinnarayana, (Ayling; Seshagiri 
Aiyar and Bakewell, JJ.) P. B. as i aee ae s- s 566 





S. 22 —" Perscn aggrieved by any act or decision of ine réceiver,”” > 
meaning of —Application Ly a third person ihat ‘property ordered to be 

sold -belongs ' to him and not the tolek pplication rrejected— .: 
Whether such person is a person: aggrieved 


A person is “ aggrieved by an act or decision of the receiver~’. within 
the meaning’of S. 22 of the ' :Provincial Insolvency Ack if a decision . has - 
been pronounced which has wrongtull yi refused him sowething which he 
has a right to demand. <> $ Becta aa a Sep BO a aii 
A person who applies to the official receiver kimine that a certain ' s 
properiy put up for sale as the property of the insolvent’ ia not: ‘the pro- 
' porty of the insolvent but of the applicant: and as such ought” not to be 
sold as the property of the insolvent, is a person aggrieved ‘by the order if ` 
notwithstanding the application the property ` ‘is ordered ito be'eold. e, 
Alagappa Chettiar v. Naganatha ‘Mudaliar: ~ (Phillips J. p os a “612 
Provincial Small Cause Courts Act (IK of 4887), ‘Sch, II, “Art, 7 ' 
—Landlord . and tenant—Denvise of two, prõperlies—Ļossor". ‘8 ‘right lo 
-one of the vv vllages losi by. decrec—Swil, for rent for ; [dhe remaining, 
property., at a rateable amount=-No allegation of apportionmont— 
Whether a, suit for appor tionment | of ` rent — ` Purchaser of the 
lessor’s interest in one of the proper lies, in exeoution—Trans fer of 
Property Act, S. 36, principle of— Applicability. 


Where two properties were demised by the plaintiff to the defendant ` . 
for a lump sum and subsequently the plaintiff lost his title to one of the 
properties by. a,decree and the plaintiff sues for rent claiming a rateable ,. 
amount of the “properties still owned by him without any allegation of the ` 
rent haying been appo: tioned the suit is, one for an apportionment of rent ` 
within the meaning of Art T, Soh. II of the Provincial ‘Small Cause i 

- Courts Act as the spit inolves an apportionment of rent and cannot ‘be g 
zd decided without app » tioning the same. 

The. provision in S 86 of the Transfer of peers Aot a as to appar- . Pd 
tionment, of rent is a rule of justice, equity and good « conscience ‘and ite 
therefore ‘applies to sales in execution. , 

Kunhi Sow v. Mullali’ Chathu (1912) É “L. B. 88, M ‘s6=a3 y. Ja J." x 

895: foll, Mathewson v. Shyama, Sundar Sinha, t (1906) 1. L, R. 33C. 

786. dist., ai cin Tag LÉ 
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-Provincia) Small Cause Courts Act—Contd. 
` Rent can be apportioned between the original Jessor and the purchaser, 
of his interest in exeoution at court sale on the principle of 8. 86 of the 
Transfer of Property Act. 
Vema Rangiah Chetty v. Vajravelu Mudaliar. (The Chief Justice, 
Bakewell and Kumaraswami Sastri, JJ J tos 


Purdanashin Lady — Will—Bgecution— Nature of proof— Question 
of special incapacity not raised in the Jirst Court when allowed ow . 
appeal — Hindu Law — Widow — Acquisitions out of ancone of 
properties granted fcr maintenance—Nature of estate. 

The rule as to,Purdanashins does not apply to ail Gosha ladies alike 
The rule at the best is one of Presumption of want of ordinary capacity, 
which can be rebutted. Where it is found that a Gosha lady was, at the 
time of the execution of a will by her. about 65 years of age, was transac- 
ting business through agents to whom she gave personal instructions, — 
interviewing Government Officers, giving evidence before Magistrates, 
directly presenting documents for registration conducting heavy litigations 
through capable lawyers and giving them instructions, it is difficult to 
treat her as a purdanashin, though she as belonging toa noble family 
‘may be Gosha-+when young and may not needlessly appear in” publio.even 
when she was advanced in years. 


In a suit by a legatee to recover property bequeathed under the will 
of a Gosha lady, the only defences set up and the issues raised at the trial 
related to the genuineness of the will and its alleged revocation by the- 
testatrix. ‘There was no plea that the testatrix was a purdanashin lady 
who was unable to take care of herself and required special protection 
when she exeouted the will.. The Court of first instance found. the will 
to be genuine and subsisting and decreed a portion of the claim. The. : 
appellate court while holding that the will was genuine in the sense that 

; the testatrix signed it, dismissed the suit on the ground that there was no | 
direct proof that the will was read out and explained to, and was under- 
stood by the testatrix, who being the widow of an Uriya Zemindar must 
bave been a purdunashin lady. Held that the appellate court should not 
have allowed such a plea tobe raised for the first time in appeal, at any 
rate without giving in opportunity to the plaintiff to.adduce evidence of : 
the testatrix'’s capacity and status, the circumstances attending tha 
exeoution of the will and the means she had of obtaining independent: 


advice. ; 
The ordinary presumption that a person in possession of property is 
the owner and absolute owner thereof applies to Hindu women algo. : 


Where a Hindu widow purchases property out of the savings from 
the income of certain properties granted to her for life in lieu of main: : 
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tenance, she has absolute powers of disposition inier viyos orby will over pe 


the property so purchased. ` 


Sri Vikrama Deo Garu v. Sri Vikrama Deo Maharajulungaru, - : 


(Spencer and Srinivasa Aiyangar, JJ.) ... ; aa . i 
Registration Act, III of 1877 Ss. 3, 17 and 49.—Unregistered agree. 


ment to lease—Suit for specific performance, damages—Document™ nani 


inadmissible in evidence—Evidence Act, S. 91, effect of. 

A suit for specific parformance with a claim for {damages in tha alter- < 
native, was instituted on foot of an Unregistered agreement executed by 
the defendant, the material portion of which was as follows +—“ Received : 
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Registration Act—Contd. 

advance from C. (plaintiff) one hundred rupees for giving a lease of 1 3/4 
grounds for 26 years at Rs, 8/3 a month.” Held tbat the suit should be 
dismissed. The document though in form, a receipt for an advance of 
rent, was in substance an agreement to lease, and being unregistered, was 
itself inadmissible in evidence and was also a bar to the rezeption of 


evidence alunde both as regards the claim for specific performance and `` 


the claim for damages. Narayana Gheiti v. Muthiah Servai. (1910) I. L. 
R. 85 M. 68, -followed. $ 

Per Oldfield, J.~The question of admissibility ofa document like the 
one sued upon ought to be dealt with according as-it is or is not the record 
which the parties may be supposed to have prepared for future use in cases 
it should be necessary to ascertain the terms of the agreement between 
them. and the circumstances in eroh case will therefore be, to some extent 
material. 

Sreeramulu Naidu v. Ramaswami Mudaliar. (The Chief dai and 
Oldfield, JJ.) Kos 


Registration Act, 5, 47 Sub- 8. 2, (x1)}—Compromise of ei 
passed in accordance with compromiss--Decree passed on. considering ` 


the beneficial nature of the whole compromise—Portions of the razi- 

nama not relating to the suit property whether requires registration. 

Where a court by its decree accepted the whole.of a razinama as bene- 
ficial to the minor and in consequence of such acceptance, passed a decree 
in accordance therewith so far as the suit property-is concerned, the other 
portions of the razinama do not require registration. 

Where a decree is passed after a considaration of the whole razinama, 
the agreement becomes part and parcel of ihe deoree; for it cannot be 
presumed that the decree would have been passed if the portion. of the 


razinama relating only to the suit property had been considered; and ag 


such no portion of the razinama requires registration. 

| Natesa Chetti v. Vengu Nachiar (1910) I. L. R. 38 M. 102 at 108- 
followed. . 

Ariyaputhra Goundan v. Ettiya Goundan: (Bakewell and Phillips, 
J.) oes ase eos 

"5, 47-—Untogistered agreement te ‘Jease-Suit for specific perfor- 

mance or damages—Document inadmissible in evidence. See— 

Registration Act Ss. 3,17 and 49... a . 
—$s. 72 and 77— Document presented within ins improperly 
returned by registering of ficer—Fresh presentation after four months 
—Refusal to excuse delay—Refusal to accept document for registration 





— Appeal to District Registrar, if lies—Dismiseal of appeal, if gives - 


rise to a cause of action for a suit under S. 77. 


A document was presented for compulsory registration on the last day.” 


allowed by law but was not received by the registering officer. Thereupon 
the document was presented on the next day with an application for 
exouring the delay. The latter application was rejected. and the register: 
ing officer refused to accept. the document for registration." An appeal to 
the District Registrar having been dismissed, the aggrieved person insti- 


tuted a suit under S. 77 of the Registration Aot. Held, that the order. À 


of the registering officer was a refusal bo register within the Meaning of 


8, T2o0f the Registration Act against which an appeal lay to the District. 


Registrar and that the dismissal of the appeal by the latter gave mse-to a 
cause of action for a suit under S. 77of the Registration Act, 
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Gangava v. Sayava (1896) IL R 21 B 69) disapproved ;. Narasimha - 
Narayanin Varu v Ramalinga Rao, (1899). 10 ML J 104 and Srinivasa 
Pattar, Karrikar v. Krishna Iyer, (1914) 26.M L J 807 referred to, 

Gangadnra Mudali v, Sambásiva Midali. (Abdur Rahim, Spencer 
and Srinivasa Aiyangar, JJ.) ass 51 
Religious Endowments—Mutts—Alienation by the matadhipati of mutt ; 

properties—Suit mer O 1R 8 of the Civil Procedure Code by two 

persons onbehalf of themsalves, other thambirans and disciples ~Suit 
‘to declare alienation invalid and to have the property handed over to . 
` the ie al a — Limitation—Limitation Act, : 

Arts. 184, 144. ' 3 

A siut by two plaintifis with leave under’O. 1. R. 8 of the Civil < ; 
Procedure Code as represénting themselves and other Thambirans and: ; 
disciples of the mutt to declare certain alienations by the mahanb inyslid 
and to have the property’ handed over to the defendant mahant is 
‘maintainable ; ; and the period of limitation will be as under Att- 144 0r 
184 of tke Limitation Act ;: and the possession of the alienee must be - 
regarded as adverse to the institution and to the plaintiffs who olaim on :- 
to behalf. j a 

The present suit brought -on behalf of all the beneficiaries stands in ` ` 
some respects on tha same footing as an information filed by the Attorney-: ` 
General in England on the information of relators to recover charitable’. ° 
property improperly aJienated by the trustees. On such information the - 
Court of Chancery revovered the property so alienated by cancelling the ‘-° ! 
conveyance and directing possession to the trustees who did not ocoupy: : 
-the position of the plaintiffs... ; 

- Magdalen College vy. Attorney ~Goner al, (1857) 6 B. L.C. 189= =10 
E R. : 1267 Atlorney Gener al vy. Flint Get) £ Hare 147=67 B; R 697 
followed. . eal 4 

.Even.if the mahant is not in a the. position of a trustee, the plaintifis 
have as in Arunachellam Chettiar v. Velappa Thambiran (1915) 28 M, L. J. 
410 sufficient interast in the institution to ‘entitle them to sue under O. 

1 R 8of Civil Procedure Code in respeot a a wrongful alienation, of mutt 
property. - _ MK, esa : 

The nature of- Gb relating to charity properties and the powers of 
< Courts therein discussed. 

Chidambaranathan Thambiran v. Natlasivg Mudaliar. (Chief Jusos te 
and Seshagiri. Atyar JJ). “ 357 
—— Powers of shebait—Permanent ‘oss of debulier oropati: by ies z 

bait— Necessity or benefit, test of—Rules according to which the pro- ` 

perty and income ofthe endowment are to be dealt with—Sale `of 

debulter property with a view to investing the sals proceeds —Propriety 

of —Ewistence of an ancient custom—A question of mixed‘law and fact, > :11. 

Whether a shebait of a Hindu temple lexsed out on permanent cowle, = .. 
æ house site belonging to the.temple on which there were some ruins-and ~..2. 
which was not fetching any: income, on a premium of Rs. 98 12-0 to the 5 

rustees of another charity and the succeeding shebait used fora deolara.:: ..: 
- tion that the permanent lease was invalid and for Tecovery of possession ~~~‘: 
of the site after demolishing: the AENDE which the lessees had eresten i 
on the site. 
Held, the grant of a lease in Poepétuity of debutter- iida; at a fixed < 
rent requires to be justified by. unvoidable necessity ; and an absolute’ 


‘ 
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alienation of the property in perpetuity in consideration ‘of*:a premium . 
also requires to be justified by the samé‘kind of “necessity "| Rew 
The power of the manager of an infant heit to whose position’ that’ 
of a shebait, is analogous, to charg* an estate not his own is under the. 
Hindu Law a limited and qualified power. It can only be axercised 
rightly in a case of need or’ for the benefit of the estate. It is impossible.” “ 
to give a precise definition of the expression ‘benefit to the astute” so as < 
to be applicable to all cases. The preservation of the estate from ` extino- 
tion, the defence against hostile litigation affecting it; the -protection of’ ‘- 
it or portions from injury or deterioration by theseand such like things . 
would be obviously benefits. ` Se es 38 . He teaa ca RY 
A shebsit would not ba justified in selling debutter laná solely ‘for ` 
the purpose of, getting capital to embark ona money lending business, " 
however attractive and lucrative money lending may be. ~ E : 
Where there is no deed of endowment, the rules according to. which ` 
the property and its income are to be dealt with-in order to carry, ‘out the ` ‘> 
intention of the original endower.can only. be, assertained "by. inference "`~ 
from the practica proved by avidenze, to have been followed in the parti- 4 
cular cage “But these rules,’so to be inferred. must not be inconsistent 
with or repugnant to the very nature and purpose of the endowment. Tf, 
for instarice,,the, worship of the idol in the temple be intended to be per- 4 
patual, the preservation and use of ibe dedicated property to support and `. 
maintain that worship,.must-be assumed; to have been , intended. to be E x 
perpetual. A rule, therefere which would authorise and empower the. SOT 
shebait of such a temple, arbitrarily and at, his own mere will and plea- 
gure to alignate the dedicated property either bit by bit or en bloc would 
be so repugnant to the whole purpose and object of the endowment that it 
could not rationally be held to -embody , the intention of the original 
endower. sick ea FY Une 4 x tte Sie BS a 
The existance of an ancient_custom is a question, of mized law and 7 4 hs 
_ fact. To find an ancient custom, the Judge has first to find what were i 
the things actually done in allege] pursuance of ,custom and then has to 
determine whether these {cts so found satisfy the reyuirements of the : 
law. This latter is a question of lawand not-of faob.. p © | se 
Palaniappa Chetty v. ‘Deivasixamony Pandara - Sannadhi. (Lord 
Atkinson.) P. O. aeo a reaa SG, REEL) giae | pate 
——T rustee—Suspension of—Power of Committee by circulation— 
Ordinary mode of a corporation transacting business—Suit for a 
declaration that suspension was wrongful ~The existence of sufficient 
grounds for suspension not a valid defence—Trustee wrongfully sus- . 
pendud by Committee —Right to damages against the members of the 
commitice. ` ii are: f i . 
The ordinary way of bodies in the position of a corporation to transact 
business is at a meeting and assuming that it is open fo them to transact- 
some of their business in oitoulation they have ao such power as reg ids 
matters such a3‘suspension or disinissAl of free-hold officers’ under their 
superintendence ato whioh their authority musi be strictly -pursued: a 
Revy. Taylor, 1. (1694) 3 dalk 281: Rès v.- Sutim- (1T11)'10. Mod. T4.. |;i,- 4 
Thandavarays Pillai v: Subbayyar, (1899) I. L. R. 28 M: 488: Ponnam- .-. | 
bala Pillai v. Muthu Chettiar, (1916) 80 M. D. J. 619, followed.) < as les 
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Even if the question of suspension or dismissal could properly hava 


been dealt with in circulation that could only have been by consent of all 


the members and any cne of them would have had the right to insist on ` 


the question being dealt with at a meeting, 
When a temple trustee had been given notice of some or all of the 


charges against him and one member of the temple commitee drew upa. 
report and forwaded copies of it to the other members of the temple 


committee proposing that the temple trustee should ba suspended until- 


further orders and the other members excepting one assented to the course, 


the. action ,of the committee in suspending the trustee is- ultra vires 
especially as one member objected to the legality of the step. ` 

In a suit by the plaintifl trustee-who was so suspended for a declara- 
tion that his suspension from the office was illegal and for damages it is 
not open to the court to enquire whether there were valid grounds for 
suspending the plaintiff and if so to diemiss the suit. It would not be 


2 good answer fo the suit to show that there were sufficient grounds for: f 


suspending the plaintiffs. 


A person in enjoymert of a public office like that of a temple trustee ' 


is entitled to damages against corporators who were parties to his wrong- 
ful removal from affice’ Vijayaraghava Chariar v. Secretary of State 
` for India (1884) I. L. R. 7 M. 466. followed, 

Venkata Narayana Pillai v. Ponnusami Nadan, (The Chief Jika and 


Kumaraswami Sastri, J.) .. Sk 


Fare 
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Religious Endowments Kot (XX of 4863) ‘Ss. 7,8,9, 10 and di Angan Sia 


ment of Member of Committze managing roligious Endowent—W hether 
such appointment by a Civil Court is an administrative or a judicial 


aci—" Case,” meaning of —~Revisional Powers of High Court—Code of ` 


Civil Procedure, 1908 (Act V of 1908) S. 115. 
8. 10 of the Bengal and Madras Native Religious Endowments Act, 


1868, does not empower the Civil Court to direct the remaining members. 


ofa ommittee appointed under that Act, when they have failed to hold 
an election for the choice of a new member, to hold such an election. It 


can direct them to fill up the SONY, pat such filling up is thon their. 


own nct- 
A proceeding of the Civil Court under this seotion is a judicial and not 


merely an administrative or ministerial act. In such matters the Civil 
Court exercises its.powers as a Court of law, not merely as a persona - 


designata whose determinations are not tobe treated as judgments of a 


legal tribunal. 
8. 115 of the Code of “Civil Procedure enables the High Coûrt, in a 


oase in which no appeal lies, to call for the record and to pass such order 


A 


in the case as the Cours may think fit. The section applies to jurisdiction - 


alone, the irregular exercise, or non-exercise of it or the illegal assumption 
of it; itis not directed against conclusions of law or fact in which 


jurisdiction is not involved. ~ 
“ Case” is not defined in the Code. It cannot be confined to litiga 


tion in which there is a plaintiff who seeks ‘to obtain a particular-reliof£ 
‘against a defendant before the Court includes an ez parte application 
„praying that persons in the position of trustees or officials should perform 
their trust or dischargo. their judicial duties . It includes therefore pro. 


ceedings under 5. ‘10. 


~ 
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14 Balakrishna Udayar v. Vasudeva Aiyar, (Lord Atkinson) J.C 5 io 
————SBs 14 and 18—Suit instituted by four persons with leave of, 

Court—Death of one pondente lito—Suit, if abates. 

A suit instituted under S 14 of the Religious Endowments Act by 
four persons with leave of the Court under S.°18 of the Act, does not abate 
by reason of the death. of one of the plaintiffs during the pendency of such 
suit, i i 

Venkatesha Malla v. Ramayya Hegade (1914) I. L. R. 88 M. 1192=27 

M. L. J. 241. „distinguished. 


Parameswaran Munpee v. Narayanan Nambudri ve If L. R. 40 : 


M. 110=81 M. L. J. 297. referred to. 
Alagappa Chettiar v. Muthiah Chettiar, (Ayling me Sadasiva Aiar 
JJ.) ee 3 66 ass 
Res Judicata—Co- dotendants —Finding in’ previous suit res Judicata, 
only if finding necessary—Seo Civil Procedure Code 8. 11 | 
——Finding unnecessary—But embodied in deores — Res judicata— 
See. O. P. Code S. 11 Poa ata 
———— Mesne profits—future—Decree silent as bo —Eresh suit: for mesne 
= profits not barred—See Res judicata ase d 
Sale of goods—Contract c. i. f —Goods shipped in a German ship—Out- 
break of war, while steamer was on voyage—Effect of war on contract 
“ —Whether buyer bound to accept goods, 
Where the plaintiffs agreed to buy a certain nuimbar of cases of 
Belgium window glass under a o. i. f. contract and the goods were shipped ` 


` at Antwerp between the 26th dnd the 29 of July 1914 and the war broke- 
“out while she was on her voyage,- on the 8rd August 1914 between 


England and Germany, but she was, after being condemned as a prize, 
allowel to proceed to such ports in the British Hmpire as she had cargo” 


`, for and to discharge the cargo there, and the defendant was thus ina 


position to hand over the cxgas of glass to the plaintiff and take the price 
for them, ina suit for dimagesfor the braich of the contract by tha 
defendant, held, the bayer oould nət in such circumstances enforce the 
contract and judgment must ba entered for the defendant. Under a o. i. f; 


contract for the sale of goods there is-a sila of gasda by the delivery to the `` 


ultimate owner of the documents of title t> the goods. Whore the seller 
tenders to the buyer dosuments underac. i. f contract which includes a 
bill of lading in an enemy ship, the tender is_ bad, basause the contract 
was rendered illegal as it involved a contraot of affreightment with an alien 
enemy and similarly the buyer cannot enforee the contract against the 
seller. j 


Arnhold Karberg & Co. v. Blythe Green, Jourdain & Co. (1918) 2K. B. = 


879, Arnhold Karberg & Co, v. aa Green Jourdain & Co.(1616)1 K. Be 
495. followed. J 
Madhoram Hardeo Dass v. “a. C. Sett and B. R. Sett. (1917) al C. 
W. N. 160, Marshall and Co. v. ee Nagane hand Fulchand (1916) 18 Bom. 
L. R. 916. approved. 
P. Thiruvarangiah vi D.E. Pania 4 Co., (Coutts Trotter J.) 


Small Cause Court - Ket, „Foreign decree — Hxecution — Tar siio- ; 
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‘at 


-tion—Judge of Small Cause Court, Madras, and Registrar of that ,; 


Court—~Powers of —Evecution application —Dismissed for default Ofis, « 
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Small Cause Court Act, Madras—Contd. 


‘  prosecution—Fresh application within a year of prior one—Order for - 


arrest of judgment-debtor—Legality—Faitlure to give notice to him— 
Failure to record reasons for arrest without notice—Effect—C. P. C., 
3. 115—Revision—Interference in—Grounds—Order to be revised. 
manifestly illegal—Petition without merits —Effect. - 3 


i - Page 


The Registrar of tha Presidency Court of Small Causes, Madras, has , 


no power to execute the deoree of a foreign Court. Such.a decree may 
however be put in motion by a Judge of that Court. ‘ Age 
Where an application made in November 1915 to the Registrar of the 
Small Causes Court, Madras, for execution of a decree of the Gourt of the 
District Munsiff of Mysore was dismissed for default of prcseoution and 
on an application presented for the same purposain Decamber of the 
same year,.the Registrar ordered the arrest of the judgment-debtor with - 
out previously giving notice to him and without recording reasons for - 


holding that it was absolutely necessary in the interests of justice. that ` cS 


his ‘arrest should be ordered at once. 

D Held, in revisjon-under S. 115 of the Code, (1) that the Registrar had 
no jurisdiction to execute the decree, (2) that, in any event the Registrar 
acted illegally in ordering the arrest of ‘the judgment-debtor without 


notice to him, and (3) that the High Court would not condone the. ii 


manifest illegality and decline to interfere in revision on the’ ground that- 
the petitioner the Judgment-deLtor, hadr no ‘merits. 3 

Srinivasa Aiyangar v. Narayana Aiyangar (Seshagiri Atyar, J.) ... 
Specific relief Act (I of 1877), B. 21—Agreement to refer disputes to 

. arbitrators—Subsequent suit on the same. subject matter— Award 

pending the suit—Court not competent to pass a decree on award. See: 

C. P. Code Sch, II paras 18 4 22 . KA “oh 
8.: 214 — Enactment of--Civil Procedure Code (V. of 1908), 
Sch. ‘II. para. 23, during pendency of reference to arbitration 
—Righis of parties unaffected—Bar of suit—Termination o f arbitra- 
tion proceedings by death of arbitrators—Suit for dissolution of” 
parinership and accounts—Limitation, — Time, if runs, Airings 
pendency of arbilration—Limitatian ‘Act (IX of 1908), article 120, 
applicability of. 





Certain disputes between the plaintifis and defendants as regards the : 


taking of-:accounts ofa partnership said to have been dissolved in 1905, 
were referred to arbitration on 8-8-1905. The arbitration proceedings’ 


came to an end on 31-10-1910 by the death of the arbitrator. In a suit fy 


instituted by the plaintiffs’ in 1911 for dissolution and accounts, the.. 
defendants raised the plea that it wae barred by limitation, held, that tha 
suit wab not barred. e` EAK 

The effect of 8. 21 of the Specific Relief Act, while-it was in force, 


was to confer on the other parties to the contract, a Tight to have their ° sda Te 


disputes decided by arbitration and not by suit ‘and this was a substan- 
tive right which when once it accrued, would not be affected by the 
snagged of 3. 22 of Schedule II of the Civil Procedure Code, 1908. 

“ Further, the special provision in S. 2Lof the Specific Relief Act, 


while it was in force, prevented time running against the‘plaintiffs under‘! 
“ the Limitation Act and whether the effect of tbis provision was merely tò -* - 
suspend the running ‘of time or to take the case out of the- specific’ a) 


& 


"Ic 
Reena © 
AN 


ye 


ta o 


59 


+ 


Specific Relief Act—Contd. .-_ . «, Page 


article and bring it under article 120, in either oase, the suit ‘was within ~ 
time. i 

The institution of a suit after a sontract to xefer tu arbitration isd. 
sufficient refusal to perform such contract so as to bar the suit under the... 
section. š 


referred ‘to. 


Ramkumar. Singh y. Jagmohan Singh (1910) I.L R. 38 A. g15. pe 


Per Seshagiri Aiyar, J.; The rosidusry article 120 applied to the case i <% 


and the cause of action for the suit having arisen on the death of the 

arbitrator in 1910, the suit was within time. ` > ~ 
Doraisami Padayachi v. Vaidyalinga Padayachi. (Chief. Jutice and 
Seshagiri Aiyar, J.) aaa: j - sss 


ar, 42—Proviso— Scope of— Suit for declaration, that a mortgage . i 


decree is not binding on plaintiff and for an injunction restraining 


46 


execution—Prayer for redemption, not essential. ` 


A minor plaintiff brought a suit ‘for a declaration that a mortgage, 
decrea passed against her as representative of her husband was not binding + 
on her on the ground that she was sued and the decree obtained against j 
her, asa major,and for an injunction: restraining the defendant from - 
@xecuting the decree against her interest in the mortgaged property, The - 
trial Judge dismissed the suit, -holding that the plaintiff was not ‘entitled ` 
to the declaration prayed for, as she had omitted to sue also for redemption: ` . 
of the mortgage, that being a consequential relief which she was bound to ,, 
ask for, under the proviso to S. 42 of the Specific relief Act. : 

Held, reversing the judgment of the trial judge that the suit as framed 

“was maintainable’and that the plaintiff was not bound td ask for redemp- , 
tion. : 

Per Oldfield, J.—The ‘‘ further relief” contemplated by the proviso to 

_&. 49 of the Specific Relief Act means* further relief arising from the 
cause of action on which the plaintiff's suit for declaration is based. 

Kanniammal v. Sania Krishnamurthi. (The Chief Justice and 
Oldfield, JJ.) z p f KE 
_—-—_§. §3—Temporary injunobion in 

_ - of Court to issue.—See C. P. Code, O. 89 R. 2 lapa do 
Stamp Act, 8. 2 (46) (b)— Counterpart of —Mortgage—Marupat—How must 
be. stamped. 4 ee 9 TAn 

A marupat is 4 counter-part of 8 lease or & deed executed by a tenant ` 
promising certain rent and must be sta nped both as a counter-part and 
as a mortgage. re z j e | 

Govinda Nambudri v. Ottathayil Moideen. (The Chief Justice, Ayling 

and Kumaraswami Sasivi, JJ.) F. B. . we ha cae aa l 
—-—§. 30 (a)—Document—Construction— Bond or Promissory  note— 

Admissibility in evidence in payment of penalty and stamp duty. 

A document attested by two witnesses and stamped with an adhesive . 
stamp of one anna, ran as follows :— j SER 


. 


$s ws Soi 616, 
mandatory form—Jurisdiction a 


448 


-698 


‘Promissory note executed on 30-9-1908 to R. by M.C. I promide: . 


to pay you or your heirs, on demand the sum of Rs. 40, the. amount I. 


borrowed from you this day, with interest at 1 per cent.per mensem on the - - 


said amount ee.. eeey (SA.) M. C.” eer 
Held, that the dooument was a bond and not a promissory note, and 
that it could be admitted in evidence on payment of penalty and stamp 

.. duby under 8. 35 (a) of the Stamp Act. Eg 


~ 
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Stamp Act—onid. 
Kasaram Rangiah v. Malla Chengama Naidu. (Subramania Aiyar 
and Moore, JJ.) a : sa 


- Stay of éxecution—Order becomes effective only when communicated to 
` the Lower Court, a 


An order by the Appellate Court for stay of execution takes affect only 
when it is communicated to the Lower Court ; and an attachment ordered 


by the Lower Gourt after the passing of the order for stay of execution but- 
before it was communicatad, is valid, Muthukumarasami Rowther Minda | 


Nayinar v. Kuppusami Aiyangay, (1909) I. L. R. 88 M. 74 approved. 


Venkatachelapati Rao v. Kameswaramm.. (Ayling, Seshagiri diyar 
and Bakewell-JJ.) F. B. ... si 


” Subrogation —Creditor—Exeotion of Promissory note by execiitor for debts ` 


borrowed bona-fide in due course . of administration—Right of credi: 

tor’ to- proceed against the estate Sea Promissory Note 
Transfer of Property Act, 8. 36 —Principle of, ona of justice, 
>" good consciencs--Rule applicable where portion óf lesgor’s interest has 
"passed in execution. See'Provinci tl Small C. C. dot, Sch, II Act. 7... 





~S. §4—Suit under 0. 21 R68 of the C.P. Code—Right of 


declared in decree—See Transfer ot Property Aot, S. 98 


claimant to improvements in case attachment upheld—Risht to be < 





8. 51{—Transferee from tenant claiming occupancy rights—No 


right to compensation on ejectment by landlord—See Landlord and 
Tenant ` 


` 


tæ 


8. 33—Bənami Fraudulent transfer—Fraud not effeoted—Right of ` 





owner to Tecover—Allegans turpitudinem inan non est auđiendus— 
Scope of the Maxim, ... ` 4 > 


ae ore 


————8 53—Fraudulent transfer—Suit for declaration by uusuccessful 
claimant —Plea of fraudulent transfer, not open —Remedy of creditor 

‘ to institute a suit —See Civil Procedure Code O. 21 R 68 
S. 54 and 118— Unregistered’ instrument of exchange 

‘of costly buildings —Actings -of the parties — 
_Acquiescence—Estoppel—Title does not pass Ly—See Estoppel 


8. 58 (d)—Usufrisctuary mortgagee Meaning—Usufructuary 
morigage— Failure of mortgagor to give possession: of mortgaged pro- 
perty—Mortgagee's right to sue fer sale of mortgaged property. 

A usufructary mortgagee is entitled to gue for the sale of theproperty 
C mortgaged ‘to him when the mortgagor fails to deli 
said property to him .and he has consequently to sue for tha mortgage 


| ' money. S 2 Be f | 
` Per The Chief Justice: A mortgagee to whom possession has not been 


‘given is not a usufructuary mortgagee within the meaning of S. 58 (d) of 
the Transier of Property Act. an 
f Samayya v. Nagalingam (1891) I. L R 15 M. 174 Arunachalan 
Chetty v. Ayyavayyan (1898) I. D. R. 21 M 476. overruled. 
Ram Narain Singh v. Adhinrda Nath Mukherjee (1916) I. L. R. „44 
C. 3888=32 M. L. J. 89. {P. C.) rel upon 
` Mariuru. Subbamma v. Gadde Narayya- (Phe Chief Just 
dyling and Kumaraswami Basiri, JJ.) P: B.. oes 


—Erection 








ice, 
S “ase 


equity and | 


a 3 $ . 
f — 8, 54—Invalid transter ~Improvements, by transferee —Right to 
©” “em compensation on ejectment—See Estoppel ag 


Part, performance— fe 


ver possession of the . 
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“dissented from. 
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—--—8. 60—Mor tgagee releasing portion of the- mortgaged property, | 


: not bound to abate proportionate part of the debt. 
A.mortgagee voluntarily releasing from the suit a portion of the 
mortgaged property is not bound to abate a Bapa lanan part of the 


mortgage-debt.’ s, = 


Krishna Ayyar v. M AATE Pillai (1908) 4 L. R. 99 M. 
217, 224. ` Juagl Kishore Sahu v. Kedar Nath (1912) I. L. R 34 A. 606. 
referred to. - ra 

Ponnusami Mudaliar v. Srinvasa `Naicken (1908) I. I. R. 31 M. 
388. Surjiram-Marwari v. Barham Deo Persad (1905) 1C6.-L Jd. SBT." 
Ki wo TN 

Perumal Pillai v. Raman Chettiar. (Chief Justice; Oatu and `. 
Kumaraswami Sastri, JJ.) F. B. aa aH 


———8. 61—Redemption—Barred debt—~Mortgagor hoe bound: to pay; 


on redeeming subsisting” mortgage ~Merger—Simple money debi— ~ 
Conversion of, into mortgage- -debt or judgment -debt—Deed—Con- k 


structiow—Churge, creation.of — -M ortgage and lease, when viewed a as 
parts of the same transaction, — 


Under a usufrudtuary taortgagé o of 1867 the Sorpa agreed by bay. 


the mortgages st the time of rodemption “the consideration amount of ~ a 


the mortgage together with arrears of rent, if any, in raspezt of the said” | 


property if the same is taken on Tease by me (the mortgagor) from you ` 


{the mortgagee).'’ The property was taken back by the mortgagor on 
lease and held by him till 1882 when the mortgagee evicted him and got - 
possession under a decree of Court. - or-the time the mortgagor wasin 
possession he owed the mortgagee certain arrears of rent. The-accounts of 
these arrears were Settled in 1878 und again in 1877 and the mortgagee 
obtained from the mortgagor “tworsimple mortgage deeds for the amounts ` 
due till then. ‘The mottgagea had claimed - the subsequent rent due in 
his suit for eviction and had obtained a “money deorea forit. In 1914 
the mortgagor sued for redemption‘ and the mortgagee insisted on payment 
of the amounts due under the. two simple mortgage bonds and algo under 


“the decree in his favour. ’ Tt was found that on the date of the suit for. 


redemption, the mortgagee’ sright tu execute the decree and to enforce the ` 

two mortgage bonds had become barred by limitation. ‘ 
Held that, assuming that all the mortgages over the same “property, - 

and in favour of one and theSame-person ought to be simultaneously 


redeemed, the rule should be confined to cases where the mortgages `: 


insisted on being redeemed are enforceable-and are not-such, as barred a 


` limitation or any other cause from being enforced by suit. 


` 


Aihan Kutti v. Subhadra : (1916)-82 M. L. J. 817, Kesar Kunwar v, oF 


Kashi Ram (1916) I. L. R. 87 A.:684- Relied upon, aro Ki aie: 
~ Per Spencer J. ‘}—The mortgagee -having got simple Nn 
executed in respeot of the arrears of rent on the property usufructuarily _ 
mortgaged could not fall back on the security of the earlier usufructuary" 
bond which contained a stipulation for payment of ‘ayrears of rent òn- 


redemption, as the later mortgages constituted a novation of the original 


contract. . 5r 
Per Krishnan,-%, :—There was ; “nothing more than.a mere -personal ` 
covenant to pay arreats of rentin the original usufructuary mortgage 
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bond and it was not possible to-look upon the lease to the mortgagor asi 


a 


a 


, 
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Transfer of Property Act-—Conid. . ) ~o _2% Page 
part of the mortgage transaction or upon the rent payable under the lease —— ~ ~ 
as the interest payable on the mortgage money and therefore charged on - * 
the property equally with the principal sum. é A 
Altaf Ali Khan v. Lalita Prasad (1897) IL. R 19 A. 496,, Madhwa `., 
Siddhanta Onahini Nidhi v.Venkataramanjulu Naidu (1903) I. D. R. 
26 M. 62, Chimmanlal v. Bahadur Singh-(1901) I. L R. 28 A. 888, 
Referred to. ` ` ' 
The mortgagee’s olàim for arrears of rent being a simple money debt,” 4 
became merged in the judgment-debt and the secured mortgage debts -q 
obtained by the mortgagee and could no longer be enforced as such. soot 
Velayuda Reddi'v. Narasimha Reddi (1916) 82 M. L J. 263, Mahant .. 
Prayag Doss Jee Varu v.  Chongama Naidu ee £L W.477,", 


1 





Distinguished. = “os oe 
, Ramakrishna Kukkilaya ` v. Welker Eupponna, (Spencer ana HEB 
Krishnan, JJ.) Pa 581 


——B. 67 A: abenar mortgago—Failuro of arenes to giye 
_ possession of mortgaged property—Mortgagee’ s right to sue for sala 
7 of mortgaged ‘property—See Transferof Property Act, S 58 (A) wee, 623 
—> — B, 90—Mortgage deores for sale before the new C. P. Code— 2 
Combined decree—Direction for realising balance personally— : 
: Application ‘for passing personal deoree superfiuous—See Mortgage... „ 548 
S 98—Combinafion of simple and usufructuary mortgages—Condi-. KAN 
- tion that the motrgagce. should hold the property, as owner on non- `, . 
payment within a certain time—Clog èn the equity of redemption— at 
Possession originally under morigage—Subsequent change of character 
of , by Subsequent arrange ment—Possession adverse—Clain-Petitioner 
~acguiring property subsequent to attachment—W hether. canbe setup in - 
` suit to set asida order ix the claim proceedings—Transfer of Property ; 
Act, S. 51—Improvements effected by claim, Datang Er onto 
z should be made for in the decree. « ’ 
` ‘Where a mortgage which is a combination of % > simple- and usufruo. : 
~ tuary mortgage contains a condition which: converts ib into a “sale in case... 
the amount due is not. paid within a certain period. such a condition is a Be ik 
clog on the Equity of redeniption and ought to be relieved against. ene a 


Srinivasa Aiyangar v. Radhakrishna Pillai (1918) I. L. R. 88 M. 667. 
=26-M. L. J..47 Followed. ~ 

“Where by reason of `a, aiandi sdrandartient possession which - 
“originally commenced undere mortgage is continuedin m different 
capacity, it would suffice to start adverse possession. 


5 





“Where certain property is attached by. the deoree-holder as the property - 
of the. judgment- debtor and a third person whose title had not ripened into - 
ownership by adverse possession on the ‘date of the attachment preferred a 
olaim which was allowed and the decree-holder institutes a suit under O. 

21, R. 68, the claim petitioner is, not entitled to resist the suit on. the : 
ground that his title has become pertcoted by his possession subsequent to aa 
he date of attachment., a 
_ Theright restored to the parties is the right which they asked the. a 
Court to give a decision upon ason the date of the attachment. wes ` ~ i 

Where such a suit, it is decreed- that the plaintiff is entitled to sell - = 
the property subject to the usufructuary mortgage in favour of “the claim. 
petitioner defendant, and the latter had effected «some improvements 
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honestly believing that he was absolutey entitled to the’ property, the. °° ~ 
dercea should make it clear thai the gale is subject to the.value of.” 
improvements the value of which: will have to ba p2id'to the defendant 
before evicting him. a ae ve a eres AA R 

_ Pandiyan Pillai v.Vellayappa Rowther. (Seshagiri Aiyar and Kumara- 

‘sami Sastri, JJ) . = AEREA To e aa FBIG 


—— 8. 100—Charge—Validity of—Charge to secure a liability which 


may arise in the future. 


An instrument - by which a liability not -éxistent in praesenti, būt |, 


whioh wil) arise, if at all in the future is secured, may create w present 


charge within the meaning of 8. 100 of‘the Transfer of Property “Act. 


_ Where in a partition deed between the “members ofa joint-family it” 
is provided, that if owing to the default of two of the dividing oo-parceners 


the debts which they had undertaken to pay 


should have.to ba-prid by the 


others, then the persons who paid should recoup, themselves out of the’ ~ 


- properties allotted to the defaulting - partie 


S oreates æ pregenb charge ' 


within the meaning of 8 100 of the Transfer of Property Aot. -- 


Imbiohi v. Achanupat Avukoya, Haji. 
Aiyangar, JI.) . is 


z 5 ses 
Ss. 106 and 109—Notice to quit—Right of lessee for a term t2 give notice 


to monthly tenant 


——-—§. 118— Exchange of land— Unregistered instrument—Erection . ii 
of cogtly buildings —Actings of the parties— Part performance —Tith 


by estoppel —See Estoppel © srt ae 


(Coutts Trotter and- Srinivasa 
as we 68 
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~ Tpust—Lease by managing trustee of a temple. When bindirig ‘on the insti» o 
; i i i; 


7 


tution— Unregistered lease | for Germ 


of years—Lessee in possegsion 


paying monthlij.rent-—=Presumption of monthly tenanoy—Right of new . 


lessee from lessor to give notice to quit to 


monthly tenant on the” land-- 


Transfer of Property Act,Ss. 106 and 109—English and. Indian Law. 
Where in accordance with the usual practice of a temple, the maneg-: p 


ing trustee leases: out. ten 


mple properties taking the muochilika in the name 


of both the trustees and the other trustee does not object to the arrange- : 
r to ae ae E A 


, ment, the lease is binding,on* the: temple. 


5 = 


a “ua s = 


Where a tenant who originally came into possession. of the démised 
land under an unregistered and theteforé ` invalid lease for 10. years, f 


continued in possession with the consent, 


monthly rata, the presumption is that a monthly tenancy was created ~: 
_ between the parties by oral ‘Agreement accompanied by possession. 


of the lessor paying rent ata' + 


Where there was, an outstanding monthly, tenancy at thé time of the ` 
grant of a term lease for 20 years in.fuyour of the plaintiff, it is compétent 


fo the plaintiff to give a valid notice to quit 


to tha monthly‘tenant, of the c. ‘5 


u premises and to eject the lafter on the expiry of the period ‘prescribed? by.” + 


such notice. The provisions of the Transfer of Property Act aré not 


inconsistent with the English Law on this 
Manickam Pillai v. Ratnasamé Nadar. 


note in favour of & person as trustee of 


Beet 
> 


subject. - a 


; ~(Spencer and Krishnan, JS.) 684- 
ger ` ‘Qe r K a aoe acl 
Trusts Act 8. 75— Principle of, applicable to public trusts—Promissory ||, 


2a 


a charity—Right of successor ,, - 


to sue on promissory note without endorsement — See Promissory Note. | _ 627 


—— 8$. 90—Renewal of lease “by, head-lesso/— Right of “sub-tenant to É 


` pepofit of renewed lease, Shen arises —See Landlord and Tenant ae 970 
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` plaintiff attaining majority. 
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Will—Contd. Ju, , 4 . 
Will— Administration — Debtor of the testator appointed as executor 
—Suit by legatee against ihe representatives of the executor -Nature of 
the action—Period of limitation. fór suit—Amendment of plaint—Right 
to claim interest against representatives of executor, E 
A died in, 1903 having made a will -by whioh he appointed three 
: persons:B, O and D as executors of whom B was indebted to him on deal- 
ings at the date of his death, and by the same will he gave his'widow E 
authority to adopt a son and bequeathed 4 of his residuary estate to the 
| son to be adopted and $ to his widow, the bequests to be paid on tha 
adopted son attaining majority. D having declined to actas executor, 
only B and O acted as executors. The widow.E adopted F in pursu. 


ance of the authority given in the will. 


In a suit in 1911 by F, still & minor, to recover from the legal re- 
presentatives of B—B having died in the meanwhile in 1903—as on a 
debt. ~~ 8 

Held, that plantift being only a lagatea, he does not represent the 
estate and has.no direct claim against any debtor to the estate. Hig- 
only right is to recover as legatee his share of the residue which was 
bequeathed ' to him from the exeoutors and if the executors hid died pos- 
seased of property belonging to the testator to recover the same irom their 
representatives. ii 


If the executors fail to do their duty and refusa or neglect to sue, a 


legatee may sue the executors in due course cf administration and may, 
join the debtor or His represantatives as parties and claim paymant of the 
debt due to the estate.” . : 


If the debtor himself is oné of the executors, the-debt payable-by .him 


in assumed to have been paid by him to himself and becomes part of the ‘ 


ussets of the deceased testator in his hands. 


This will be the case whether the executor proved the will or not, 
provided ha acted as executor. NE 


Wankford v. Wankforà, (1708) 1 Salk 829 ; In "9 Applebec ; Leveson, 
» Beales (1891) L’ R. 8 Ch. 499, followed. 7 aoe 


IÍ a person „appointed as an executor renounoes™ the office or died 
without having acted, or obtaining Probate, he will be in the position of 
2 stranger debtor and an action to recover the debt’ will be | barred unless 
brought within'the time. limited for an action to recover a debt Ingle v. 
Richards (1860) 28 Beav. 863, followed. j so olia 


4 cary 


"a -One exeoutor is'as much entitled to be in possession of the assets of 
the testator’ and expend it in due: course of administration as hig 
co-exeoutor, and there can ordinarily be no suit against him by the co- 

` ve oy” 


Nn > 7 


‘f° % executor to pay over thé assets to him. yt 


` Beall v. Hilliary' 654 Am. Deo. 649, followed. eS Bae 


The suit in the present care is not barred as it falls under Art. 198 


and especially as the Plaintiff is a minor even at the date of the suit. The 
widow heiself _ will not be barred as the legacy is only payable on the 


_ The principles regarding amendmenits of plaint considered. ` 


The proper order in such a suit will be to direct the defendants to pay Ki 
into Court out of the joint family property in “their hands the sum for 


. Page 
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` 


65 


Will—Contd. | Sey He : : - Page 
which on taking accounts they are found liabla and directing its invest- 


ment when paid under the direction of the Court, liberty being reserved 
to apply for their shares on plaintiff attaining-ma jority. © as EO ca 


Day Ge Doe 

_ As the moneys in the hands of executors have been sinivested and‘ 

lent out at interest, their Lordships allowed interest at 6 per. ‘cent. from ` 

the date of the death of the testator till the date of payment, in the 

absence of proof that the amounts could have ben lent out afany > -` 
particular rate. 3 ee 


Chunduru Chinna Lakshmi Narayana v- Ner ‘alla Ponte Sutba Row, . 


` (Ayling and Seshagiri Aiyar, JJ.) Ta jes eS a 195; ee 


atte eee 

`—— Fxeontion—Purdanashin lady--Question of Special inoa pani 

to be pleaded—See Purdanashin lady. eae ane 665, 
Work nen’s Breach of Contract Act (XIII of 1859), ‘Workman, 7 

meaning of—Scope ofthe Act. - 3 

It is necessary that a person should be an artificer, workman or 
labourer before the'provisiona of the Workinên: s Breach of Contract Act 
can be enforced against him. - 

Per Sadasiva Aiyar, J. : The term ‘workman’ in the Act ig used in 
its popular sense and meins ‘' operative, man hirəd to do manual 
labour”. 

Per Ayling, J. :— The word ‘ workman’ in the Act must be under- 
stood asconnoting manual labour cf some kind whether äkilled. or` 
unskilled. ii 

Per Phillips, J. :—The word ““workman ” has a very wide meaning 
denoting (1)-a man who is employed in manual labour whether skilled or 
unskilled, (2) one who works in any department of physical or mental 
labour. . aya oe 
Runhi Moidin v. Chami Nair. (Ayling, J.) T 670 
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